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COMMON   LAW   REPORTS, 

or  0A8BS  ABOtTBD    AMD   DKTBBmMBD  IN 

THE  COURTS  OF 

QUEEN'S  BENCH,  COMMON  PLEAS,  EXCHEQUER, 

AMD 

COURT  OF  CRIMINAL  APPEAL 


LAWRENSON  r.  HILL. 

(Error  from  the  Court  of  Exchequer).  -^j^'  ^ 


H.  T.  1861. 
Exch.  Cham, 


Feb.  1. 

This  was  an  appeal,  under  the  provisions  of  the  4l8t  section  of  the  In  an  action 

against  a  Jni- 

Common  Law  Procedure  Act  1856,  from  an  order  of  the  Court  of  tioe,  for   acts 

done   by  him 

Exchequer,  allowing  the  cause  shown,  on  behalf  of  the  defendant,  in  the  execa^ 

against  a  conditional  order  for  a  new  triaL  o^ce,  the  de- 

The  case,  in  the  Court  below,  is  reported,  vol.  10,  p.  498-    The  n^^^t^e 

question  in  the  case  was  whether,  in  an  action  against  a  Justice  ^^^^f  o?Uie 

of  the  Peace,  for  acts  done  by  him  in  the  execution  of  his  office,  Pf^^"f^  ^ 
'  ^  ^  the  Protection 

the  proof  of  a  notice  of  action  is  a  necessary  part  of  the  plaintiff's  of    *^^^_ 

Act  (11  &  12 

case,  and  to  be  made  by  him,  though  the  want  of  such  notice  be   Vic.,  c  16), 

reqnirisg    the 

not  relied  upon   in  pleading  by  the  defendant?     The  Court  of  serrioe  of    a 

notice     of 

Exchequer  having  decided  that  the  plaintiff  was,  under  such  cir-  action,  nnless 

cumstances,  bound  to  prove  a  notice  of  action,  the  plaintiff  appealed  gu^h    notice 

from  that  decision.  li^  „pon  ^ 

pleading.— (LiraoT,  C.  J.»  diaeMiienU)* 


*  Before  Lbfbot,  C.  J.,  Monahan,  C.  J.,  and  Bail,  Kxooh,  03bibr, 
Chbistian,  Hates  and  Fitzoxealb,  JJ. 

VOL.  13.  1  L 
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H.  T.  1861.      J.  E.  WaUh  and  W.  J.  O'Driseoll,  for  the  appellant,  the  plaintiff 
Exch.  Cham, 
^  ■  ■  V  -   '     below. 

LAW&EN60N  ^     ^  ,  ,    ^    »>     ^       .  «        , 

^^  G.  BaUersby  and  E.  P.  Lemnge,  for  the  respondent. 

HILL. 

In  addition  to  the  cases  cited  below,  the  following  authorities 
were  referred  to:  Crofton  v.  Sholdice(a);  Birkenhead^  Lancan- 
shire  ^  Cheshire  Junction  Railway  Company  7.  Brownrigg  (b)  i 
Edinburgh  and  Leith  Railway  Company  y.  Hebblewhite  (e)  ; 
Aylesbury  Railway  Company  v.   Mount  (d). 

Cur,  ad  vult» 


MONAHAN,  C.  J. 
Feb,  1.  In  this  case  of  Lawrenson  v.  Hilly  we  have  not  been  able 

to  come  to  an  unaminous  decision,  my  Lord  Chief  Justice 
differing  from  the  other  Members  of  the  Court.  But  we  have 
thought  it  more  convenient  that  I  should  deliver  the  judgment 
of  the  majority ;  and  inasmuch  as  we  have  had  the  advantage  of 
more  than  one  conference  amongst  ourselves,  the  judgment  which 
I  am  about  to  deliver  will  contain  not  merely  the  opinion,  but  I 
believe  I  may  say  the  reasons,  of  the  other  Members  of  the  Court, 
except,  I  regret,  my  Lord  Chi^f  Justice,  who  will  state  his 
OYm  views. 

The  action  is  in  the  ordinary  form,  or  what  would,  before  the 
abolition  of  the  forms  of  action,  have  been  the  ordinary  form  of 
trespass  for  false  imprisonment.  The  plaintiff,  Mrs.  Lawrenson, 
complains  that  the  defendant  assaulted  her,  and  illegally  imprisoned 
her ;  and  the  defendant,  Mr.  Hill,  by  his  plea  states  in  substance 
that  he  was,  at  the  time  of  the  committing  of  the  grievances,  a 
Justice  of  the  Peace  for  the  county  of  Longford ;  that  in  that  ci^a- 
city  he  attended  the  Petty  Sessions  Court,  and  that  a  charge  was 
made  against  the  plaintiff,  which  was  adjudicated  on  by  the 
defendant  and  a  brother  Magistrate,  and  that,  on  the  evidence, 
the  defendant  believed  the  plaintiff  had  been  guilty  of  felony ; 
and  that,  in  execution  of  his  duty,  he  issued  his  warrant,  under 

(a)  5  Ir.  Com.  Law  Rep.  152.  (6)  4  Ezch.  426. 

(c)  6  M.  &  W.  707.  id)  7  Man.  &  G.  898. 
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which   the  plaintiff  was  arrested;   and  that  he  acted  bona  fide  H.  T.  1861. 

,                       .      Exch,Cham. 
as  a  Justice,   and  within  his  jurisdiction.     There  was  no  repli-     v-— % ' 

.       ,  LA  WREN  SON 

cation  filed  to  this  defence ;  but,  as  the  plea  contained  averments  ^^ 

of  several  distinct  matters  of  fact,  the  course  taken,  and,  in  some         hiix. 
instances,  not  an  inconvenient  course,  was  this,  that,  instead  of 
raising  several  issues,   the  issue  settled  was,    whether  the  plea 
was  true  in  substance  and  in  fact? 

At  the  first  trial  of  the  case,  the  plaintiff  having  proved  the 
imprisonment,  it  appeared  that  the  defendant  had  acted  in  his 
capacity  of  Magistrate ;  and  a  verdict  was  found  for  the  defendant ; 
but  the  Court  of  Exchequer  set  aside  that  verdict;  and  the  case 
then  went  to  a  second  triaL  The  point  of  law  decided  by  the 
Court  of  Exchequer  was  that,  inasmuch  as  the  information  charged 
the  plaintiff  with  no  indictable  offence,  the  Magistrates  had  no 
jurisdiction  to  commit  her  for  triaL  The  case,  in  that  stage  of 
it,  is  reported  in  10  Ir,  Com.  Law  Rep.,,  p.  177  ;  and  the  pro- 
priety of  that  decision  of  the  Court  of  Exchquer  has  not  been 
questioned. 

On  the  second  trial,  the  plaintiff  repeated  her  former  evidence ; 
and  then,  at  the  close  of  her  case,  an  objection,  not  taken  on  the 
first  trial,  was  made,  that  this  being  an  action  against  a  Justice 
of  the  Peace,  and  it  appearing  that  the  defendant  had  acted  as 
such,  the  action  could  not  be  maintained,  because  the  plaintiff 
had  not  proved,  as  a  portion  of  her  case,  that  she  had  given 
the  defendant  a  notice  of  action.  The  plaintiff's  Counsel  sub- 
mitted that  such  proof  was  unnecessary,  and  that,  if  the  defendant 
intended  to  rely  on  such  an  objection,  he  should  have  put  in  some 
plea  raising  that  defence.  My  Lobd  Chief  Justice  was  of  opinion 
that  the  defendant's  objection  was  well  founded,  and  stated  his 
intention  of  nonsuiting  the  plaintiff;  and,  the  plaintiff's  Counsel 
declining  to  be  nonsuited,  he  directed  a  verdict  for  the  defendant ; 
and  that  verdict  is,  that  the  defendant's  plea  is  true  in  substance 
and  in  fact.  An  application  was  made  to  the  Court  of  Exchequer 
to  set  aside  that  verdict,  on  the  grounds  suggested  at  the  trial, 
namely,  that  the  defence  should  have  been  specially  pleaded.  The 
case  was  argued  before  two  of  ther  learned  Barons,  Baron  Fitz- 
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H.  T.  1861.  gerald  and  Baron  Hughes.    They  considered  the  case  with  a  great 

* — ly f'    deal  of  attention ;  and  they  concurred  in  the  view  taken  by  my 

^  LoBD  Chief  Justice,  and  held  that,  according  to  the  true  con- 

HiLL.  struction  of  the  Protection  of  Justices  Act,  this  matter  need  not 
be  specially  pleaded,  and  that  the  Common  Law  Procedure  Act 
made  no  change  in  the  law  in  that  respect ;  and  that,  as  the 
plainti£f's  Counsel  refused  to  be  nonsuited,  my  Lord  Chief  Jus- 
tice was  right  in  directing  a  verdict  for  the  defendant.  That  is 
the  question  which  we  have  to  consider. 

I  need  not  say  that,  as  the  conclusion  to  which  we  have  come 
is  different  from  that  arrived  at  by  my  Lord  Chief  Justice,  and 
two  of  the  Barons  of  the  Exchequer,  we  felt  it  due  not  merely 
to  the  parties,  but  to  ourselves,  to  give  the  fullest  consideration 
to  the  matter ;  and  the  decision  I  am  about  to  pronounce,  and 
the  reasons  upon  which  it  is  founded,  are  certainly  the  result  of 
as  mature  and  careful  a  consideration  as  it  was  in  our  power  to 
give  to  the  subject.  The  question  really  depends  upon  the  true 
construction  of  the  12  Ftc,  c.  16,  "An  Act  to  Protect  Justices  of 
"the  Peace  in  Lreland  from  Vexatious  Actions  for  Acts  done  by 
''  them  in  the  Execution  of  their  Office ;  *'  for,  although  author- 
ities were  referred  to  in  the  Court  of  Exchequer,  it  appears  to  me 
that  the  true  question  is,  what  is  the  construction  of  that  Act  of 
Parliament  ?  The  Act,  after  reciting  that  it  was  expedient  to 
protect  Justices  of  the  Peace  in  Ireland,  in  the  execution  of  their 
duty,  enacts,  "That  every  action  hereafter  to  be  brought  against 
"any  Justice  of  the  Peace  in  Ireland,  in  any  of  her  Majesty's 
"  Superior  Courts  of  Law  at  Dublin,  for  any  act  done  by  him  in 
*'tbe  execution  of  his  duty  as  such  Justice,  with  respect  to  any 
"  matter  within  his  jurisdiction  as  such  Justice,  shall  be  an  action 
"on  the  case,  as  for  a  tart;  and  in  the  declaration  it  shall  be 
'*  expressly  alleged  that  such  act  was  done  maliciously,  and  with- 
"out  reasonable  and  probable  cause;  and  if,  at  the  trial  of  any 
"such  action,  upon  the  general  issue  being  pleaded,  the  plaintiff 
"  shall  fail  to  prove  such  allegation,.he  shall  be  nonsuit,  or  a  verdict 
"shall  be  given  for  the  defendant."  The  2nd  section  of  the  Act 
then  enacts  "  That,  for  any  act  done  by  a  Justice  of  the  Peace, 
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*'in  a  matter  of  which  by  law  he  has  not  jurisdiction,  or  in  H.  T.  1861. 
^*  which  he  shall  have  exceeded  his  jurisdiction,  any  person  injured  ^^.I^^..^/' 
**  thereby,  or  by  any  act  done  under  any  conviction  or  order  made,  ^ 

**  or  warrant  issued,  by  such  Justice,  in  any  such  matter,  may  main-  hill. 
**  tain  an  action  against  such  Justice,  in  the  same  form  and  in  the 
"  same  case  as  he  might  have  done  before  the  passing  of  the  Act : " 
that  is,  he  may  maintain  a  common  action  of  trespass  for  false 
imprisonment.  And  the  statute  then  proceeds,  by  the  7th  section, 
to  enact  **  That,  in  all  cases  where,  by  this  Act,  it  is  enacted  that  no 
'* action  shall  be  brought  under  particular  circumstances,  if  any  such 
^  action  shall  be  brought,  it  shall  be  lawful  for  a  Judge  of  the  Court 
'*in  which  the  same  shall  be  brought,  upon  application  of  the  defend- 
^  ant,  and  upon  an  affidavit  of  facts,  to  set  aside  the  proceedings  in 
'^rach  action,  with  or  without  costs,  as  to  him  shall  seem  meet."  No 
question  turns  at  present  upon  the  construction  of  that  section.  I 
believe  it  a  new  one,  giving  very  peculiar  powers  for  the  protection 
of  Magistrates.  But  then  comes  the  8th  section,  which  is  as  fol- 
lows : — **  And  be  it  enacted,  that  no  action  shall  be  brought  against 
'*  any  Justice  of  the  Peace  for  any  act  done  by  him  in  the  execution 
**of  his  office,  unless  the  same  be  commenced  within  six  months  next 
''after  the  act  complained  of  shall  have  been  committed."  I  stop 
just  there;  and  I  ask  what  is  the  true  construction  of  that  section  ? 
If  there  were  nothing  else  in  the  Act  but  that  section,  and  if  an 
action  of  trespass  were  brought  against  a  Magistrate,  for  an  act 
done  by  him  in  the  execution  of  his  office,  and  that  action  were  not 
brought  within  six  months  next  after  the  act  complained  of,  is  it 
possible  to  contend  that  that  defence  would  be  available  for  the 
Magistrate,  unless  specially  pleaded  ?  Is  it  not  in  the  terms  of  the 
old  Statute  of  Limitations,  under  which  it  has  been  always  held 
that,  if  an  action  were  brought  at  a  time  when  the  action  was 
barred  by  the  statute,  that  defence  was  not  available  under  a  defence 
denying  the  commission  of  the  offence,  nor  under  any  defence, 
except  a  defence  framed  upon  the  particular  statute  ?  Then  comes 
the  9th  section,  "  That  no  such  action  " — and  I  do  not  confine,  as 
was  attempted  in  argument,  the  words  '*  such  action "  to  any  parti- 
cular form  of  action ;  I  think  it  applies  to  every  action  for  a  thing 
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H.  T.  1861.  done  by  the  Jastice,  if  done  in  the  execution  of  his  office — "shall  be 

— ^^ '*    *•  commenced  against  any  such  Justice  of  the  Peace  until  one  calen- 

^^  "dar  month  at  least  after  a  notice  in  writing  of  such  intended  action 

Hiix.  *<  shall  have  been  delivered  to  him."  C<»uld  it  be  argued  by  anyone 
that  this  too  was  not  a  special  defence  which  a  defendant  should 
plead  ?  Thus  there  are  two  matters  given  by  way  of  special  defence, 
and  the  only  two  matters  iiitherto.  The  next  is  this : — "  And  be  it 
"  enacted  that,  in  every  such  action,  brought  in  any  of  the  Superior 
"  Courts  of  Law,  the  venue  shall  be  laid  in  the  county  where  the  act 
'*  complained  of  was  committed."  There  is  a  direction  that  the  venue 
shall  be  laid  in  the  proper  county  ;  and  then  the  section  goes  on : — 
'*And  the  defendant  shall  be  allowed  to  plead  the  general  issue 
"  therein,  and  to  give  any  special  matter  of  defence,  excuse  or  justi- 
**  fication  under  such  plea,  at  the  trial  of  such  action."  Now,  may  I 
ask  what  is  the  meaning  of  that?  The  statute  has  given  three  sepa- 
rate matters  of  special  defence — one  of  them  by  tlie  section  in  ques- 
tion, and  the  other  two  by  the  two  preceding  sections.  I  ask,  is  it  not 
in  terms  saying  that  you  may  rely  on  the  Statute  of  Limitations ;  you 
may  rely  on  the  want  of  notice,  and  on  the  venue  being  wrongfully 
laid,  under  a  simple  plea  of  the  general  issue ;  and  you  are  not  to  be 
put  to  the  trouble  of  pleading  a  special  plea,  which  you  should  have 
pleaded,  were  not  this  exemption  given  to  you  by  the  terms  of  the 
statute?  But  the  11th  section  is  even  more  forcible,  because  by  that 
it  is  enacted  *'  That,  in  every  such  case,  after  notice  of  action  shall 
*^  be  so  given  as  aforesaid,  and  before  such  action  shall  be  com- 
*^menced,  such  Justice  to  whom  such  notice  shall  be  given  may 
'*  tender  to  the  party  complaining,  or  to  his  attorney,  such  sum  of 
"  money  as  he  may  think  fit,  as  amends  for  the  injury  complained 
*^  of  in  such  notice ;  and,  after  such  action  shall  have  been  com- 
«<  menced,  and  at  any  time  before  issue  joined  therein,  such 
''defendant,  if  he  have  not  made  such  tender,  or,  in  addition  to 
''such  tender,  shall  be  at  liberty  to  pay  into  Court  such  sum  of 
"money  as  he  may  think  fit;  and  which  said  tender  and  payment 
"  of  money  into  Court,  or  either  of  them,  may  afterwards  be  given 
"  in  evidence  by  the  defendant  at  the  trial,  under  the  general  issue 
"aforesaid."     That  is,  that,  in  addition  to  the  other  several  and 
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separate  defences,  the  party  may  give  in  evidence,  under  the  general  H.  T.  1861. 

_                                                                        Exch.  Cham, 
issue,  a  tender,  or  payment  into  Court.  — -, 

The  12th  section  immediately  follows  this;  and  the  real  question  ^ 

is,  what  is  the  construction  of  that  section  ?  If  I  am  right  in  saying  hill. 
that,  by  the  previous  sections,  in  express  terms,  liberty  is  given  to 
plead  the  general  issue,  and  to  give  those  matters  in  evidence  under 
it,  what  construction  should  this  section  receive  ?  It  is  as  follows : — 
"  And  be  it  enacted  that  if,  at  the  trial  of  any  such  action.**  What 
action  ?  Any  action  in  which  the  defendant  shall  have  pleaded  the 
general  issue,  or  some  plea  putting  in  issue  those  matters  of  defence. 
Otherwise  there  was  no  necessity  to  enable  the  defendant  to  plead 
this  defence,  and  give  these  matters  in  evidence  under  it.  If  the 
intention  was  that,  no  matter  what  defence  was  pleaded,  those  mat- 
ters should  be  proved  by  the  plaintiff,  there  was  no  necessity  to 
introduce  a  provision  enabling  a  defendant  to  plead  the  general 
issue,  and  to  give  those  matters  in  evidence  under  it.  *'  If,  at  the 
''trial  of  any  such  action,  the  plaintiff  shall  not  prove  that  such 
'*  action  was  brought  within  the  time  hereinbefore  limited  in  that 
''behalf  or  that  such  notice  as  aforesaid  was  given  one  calendar  ^ 

**  month  before  such  action  was  commenced,  or  if  he  shall  not  prove 
'*  the  cause  of  action  stated  in  such  notice,  or  if  he  shall  not  prove 
'*  that  such  cause  of  action  arose  in  the  county  or  place  laid  as  venue 
''in  the  declaration,  then,  and  in  every  such  case,  such  plaintiff  shall 
"be  nonsuit,  or  the  jury  shall  give  a  verdict  for  the  defendant." 

The  question  then  i#,  and  it  was  asked  during  the  argument,  what 
was  the  object  of  that  section  ?  It  throws  the  onus  of  proof,  in  those 
cases,  on  the  plaintiff;  and  he  is  to  prove  the  matter,  provided  there 
is  a  plea  upon  the  record  requiring  him  to  do  so.  If  this  were  a 
matter  arising  for  the  first  time,  and  we  were  called  on  to  construe 
this  Act  as  a  whole,  and  give  a  consistent  meaning  to  all  its  clauses, 
it  would  appear  to  me  to  follow  plainly,  in  order  to  make  them  con- 
sistent, that  the  benefit  given  to  the  Magistrate  is  this — "  You  are 
'*  relieved  from  special  pleading ;  you  may  plead  the  general  issue ; 
"and  then  each  of  those  several  matters  must  be  proved  by  your 
'^  adversary.*'  If  I  am  right  in  saying  that  that  is  the  construction 
of  the  Act,  it  would  appear  to  me  to  decide  the  question,  having] 
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H.  T.  1861.  regard,  of  course,  to  the  Common  Law  Procedure  Act,  which  bears 
E^h.  Cham,  ,  ..,«,,> 

^— V '     Strongly  upon  the  question.      The  69th  -section  of  that  Act  enacts 

^^  that  '*  So  much  of  any  Act  of  Parliament  as  entitles  or  permits  any 

HILL.  **  person  to  plead  the  general  issue  only,  and  to  give  special  matter 
*^  in  evidence,  without  pleading  the  same,  is  hereby  repealed,  except 
**  as  to  pending  actions :  provided  always,  that,  in  any  case  in  which 
''  a  defendant,  by  any  Act  of  Parliament,  is  now  enabled  to  plead  a 
^'  plea  of  tender,  or  other  matter,  together  with  a  plea  of  the  gene- 
'^  ral  issue,  such  defendant  may  plead  the  like  matter  separately,  or 
"  with  any  defence  under  this  Act."  That  is,  he  may  plead  a  spe* 
cial  defence,  accompanied  by  a  tender  ;  but  he  cannot,  under  a  plea 
of  the  general  issue,  rely  on  any  special  defence,  but  must  plead  it 
specially,  and  apprise  his  adversary  of  the  question  he  has  to  meet. 
The  69th  section  having  thus,  to  a  certain  extent,  abolished  the 
general  issue,  the  71st  section  enacts  that,  "  In  actions  for  wrongs," 
as  this  is,  for  false  imprisonment,  **  defences  by  way  of  denial  shall 
*'  take  issue  on  some  one,  or  more  than  one,  material  matter  of  fact 
^'  alleged  in  the  summons  and  plaint ;  and  all  defences  which  admit 
'*  the  matter  complained  of,  but  rely  on  matter  of  avoidance,  excuse 
**or  justification,  shall  be  so  expressly  pleaded.*'  It  has  been  said 
that  this  is  not  a  matter  of  '^  avoidance."  It  is  not  a  matter  of 
** excuse,"  because  it  does  not  excuse  the  act;  nor  of  '* justification," 
because  it  does  not  justify  it ;  but  it  is  clearly  a  matter  of  ^* avoid- 
ance," because  it  avoids  the  action,  and  is  a  defence  to  it.  Look 
back  at  the  section  of  the  former  Act,  which  gave  the  general  issue. 
That  section  is  this — "  The  defendant  shall  be  allowed  to  plead  the 
"  general  issue  therein,  and  to  give  any  special  matter  of  defence, 
"  excuse  or  justification,  in  evidence  under  such  plea,  at  the  trial  of 
'*  such  action."  What  is  the  nature  of  *'  matter  of  defence  "  to  an 
action  ?  It  is  not  an  excuse  necessarily,  or  a  justification ;  but  it  is 
a  matter  which  by  law  is  a  defence  to  the  action.  What  is  the  com- 
mon form  of  the  plea  of  the  Statute  of  Limitations  ?  It  is  pleaded 
as  matter  of  defence ;  but  it  is  a  matter  of  avoidance.  It,  therefore, 
appears  to  me  only  necessary  to  read  this  section,  to  see  that  the 
general  issue  having  been  abolished,  and  this  section  having  pointed 
out  how  matter  of  avoidance  is  to  be  pleaded,  the  objection  in  the 
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present  case  was  matter  of  avoidance,  and,  as  sucb,  should  have  been  H.  T.  1861. 
specially  pleaded.  ^^    ,      / 

But  we  have  also  been  referred  to  the  102nd  section  of  the 
Common  Law  Procedure  Act,  which  pats  the  matter,  I  will  not  hill. 
say  more  clearly,  but  gives  a  construction  to  everything  preceding. 
That  section  enacts  that,  '*  After  defence  or  last  subsequent  pleading 
"  filed,  and  together  with  the  notice  of  trial,  the  plaintiff's  attorney 
'^  shall  furnish  to  the  defendant's  attorney  a  draft  of  the  abstract 
*'of  Uie  pleadings,  and  of  the  Issues  in  fact  to  be  tried  at  Nisi  Prius." 
Does  not  that  necessarily  imply  that  any  matter  that  may  be  a  dispu- 
ted nwtter  of  fact  shall  have  an  issue  framed  on  it,  in  order  that  the 
Judge  may  have  it  before  him,  and  that  the  jury  may  inquire  into 
it  ?  It  cannot  be  contended  that  the  evidence  as  to  the  service  of 
this  notice  is  to  be  a  one-sided  thing.  Suppose  the  plaintiff  should 
prove  that  he  had  served  the  notice,  he  plainly  could  not  be  non- 
suited ;  but  suppose  the  defendant  gets  up  and  swears  that  he  never 
was  served,  and  that  he  was  not  in  the  country,  the  fact  of  service 
must  be  a  matter  to  be  investigated  at  the  trial,  and  not  matter  of 
nonsuit;  the  jury  must  determine  on  it,  and  an  issue  must  be 
framed  on  it.  It  would  be  impossible  that  an  issue  could  have  been 
settled  on  this  matter,  because  the  defendant  had  not  relied  on  the 
want  of  notice  in  his  defence ;  but  if  by  any  ingenuity  it  could  be 
suggested  that  the  defence  was  open  to  him  without  having  pleaded 
it,  he  ought  to  have  called  on  the  Judge  to  frame  an  issue  on  it. 
I  do  not  think  the  Judge  would  have  had  powar  to  do  so ;  but  if 
the  argument  be  right  that  it  was  raised,  the  proper  course  would 
have  been  to  call  on  the  Judge  to  settle  an  issue  on  it. 

We  have  had  the  benefit  of  the  reasons  given  by  the  Barons  of 
the  Exchequer  for  their  judgment,  as  reported  in  10  Ir.  Com.  Law 
Rep,  p.  498.  The  case  was  argued  in  the  Court  of  Ezchequei^  very 
much  as  it  was  here ;  and  it  is  plain  that  the  Counsel  who  argued 
it,  and  the  Judges  who  decided  it,  considered  the  case  concluded 
\sj  authority.  The  authorities  are  these — some  eases  in  Engkuid 
which  decide  this,  and  only  this,  that  if  an  action  be  brought  by 
an  apothecaiy  for  medicines,  and  the  defendant  plead  nunquam 
indebitatus  under  the  New  Rules,  or  non'assumpsit  under  the  old 
VOL.  13.  2  L 
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H.  T.  1861.  law,  the  plaintiff  will  fail,  unless  he  prove  on  the  trial  that  he 
Exch*  Cham, 
. was  in  practice  prior  to  the  5th  of  August  1815,  or  that  he  had 

liAlfir&KNSON  ' 

^^  obtained  a  certificate  from  the  Master,  Wardens  and  Society  of 

HILL.  Apothecaries.  The  first  matter  of  consideration  is  the  Act  of  Par- 
liament which  gave  rise  to  those  authorities.  I  have  read  the  Act 
which  we  are  considering  in  the  present  case,  an  Act  for  the  protec- 
tion of  individuals,  an  Act  giving  them  in  terms  a  short  form  of 
plea;  not  obliging  them  to  plead  it,  but  enabling  them  to  plead 
a  short  form  of  plea,  putting  in  issue  several  distinct  matters,  and 
enacting  that  the  want  of  all  those  matters  shall  be  a  ground  of 
nonsuit.  But  what  are  the  provisions  of  the  Apothecaries  Act 
in  England,  55  G.  3,  c.  194?  That  is  an  Act  similar  to  the  Act 
establishing  our  Apothecaries  Hall;  and  its  20th  section  enacts 
^<  That  if  any  person  (except  such  as  are  then  actually  practising 
**as  such)  shall,  after  the  said  1st  day  of  August  1815,  act  or  prac- 
*'  tise  as  an  apothecary  in  any  part  of  England  or  Wales,  without 
** having  t>btained  such  certificate  as  aforesaid,  every  person  so 
"  offending  shall,  for  every  such  offence,  forfeit  and  pay  the 
'*8um  of  twenty  pounds."  It  is  an  act  for  the  protection,  not  of 
apothecaries,  but  of  the  public.  And  then  the  21st  section  enacts 
**That  no  apothecary  shall  be  allowed  to  recover  any  charges 
« claimed  by  him  in  any  Court  of  Law,  unless  such  apothecary 
'*  shall  prove  on  the  trial  that  he  was  in  practice  as  an  apothecary 
^' prior  to  or  on  the  said  1st  day  of  August  1815,  or  that  he  has 
'*  obuined  a  certificate  to  practise  as  an  apothecary  from  the  said 
^' Master,  Wardens  and  Society  of  Apothecaries,  as  aforesaid."* 
There  is  nothing  there  pointing  out  what  plea  is  to  be  relied  on. 
It  is  a  matter  in  which  the  public  are  interested.  It  is  more  like 
an  incapacity  imposed  upon  the  party — a  sort  of  duty  cast  upon  the 
Court  not  to  allow  such  a  charge  to  be  recovered  by  an  apothecary, 
unless  he  produce  and  prove  his  certificate. 

The  principal  cases  on  the  subject  are  the  two  cases  reported 
together  in  5  Ad.  Sf  EIL^  p.  383,  Shearwood  v.  J7ay,  and  WilU  v. 
Langridge — ^both  since  the  New  Rules  in  England,  which  regulate 
what  is  to  be  given  in  evidence  under  a  plea  of  non»cLS8umpsii 
and  nil  debet.  What  the  New  Rules  direct  is  this : — *'  In  all  actions 
<*  of  assump^Uf  except  on  bills  of  exchange  and  promissory  notes. 
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the  plea  of  non-assumpsit  shall  operate  only  as  a  denial  in  fact  of  H.  T.  1861. 

*'  the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact     v.^l,«< '' 

"from  which  the  contract  or  promise  alleged  may  be  implied  by  ^^ 

"law."  The  question  in  those  cases  arose,  whether,  the  party  hill. 
having  brought  an  action  for  medicines,  and  not  having  given 
evidence  of  qaali6cation,  the  Sheriff  was  right  in  nonsuiting  in 
the  one  case,  and  in  the  other  in  directing  a  verdict?  What  is 
the  judgment  of  Lord  Denman?  He  read  the  clauses  of  the 
Act  to  which  I  have  referred,  and  proceeded  : — "  The  statute  re- 
"  quires  that,  before  any  person  shall  be  allowed  to  recover  charges 
"  made  by  him  as  an  apothecary,  he  shall  prove  that  he  was  duly 
"qaalified.  The  Under-sheriff,  in  the  first  of  the  cases  before 
"  us,  held  that  the  qualification  was  a  part  of  the  plaintiff's  title 
"to  recover,  which  the  statute  made  it  imperative  upon  him  to 
^  prove,  and  that,  in  the  absence  of  such  proof,  he  must  be  non- 
"  suited.  I  think  that  the  ruling  was  right.  There  is  a  difference 
"  between  cases  in  which  proof  is  made  necessary  by  a  statute,  on 
"principles  of  public  policy,  and  where  it  is  required  merely  for 
'Uhe  security  of  individuals  in  transactions  between  themselves." 
I  ask,  respectfully,  what  analogy  is  there  between  that  case  and 
the  present?  Is  the  fact  of  the  non-service  of  the  notice,  or  a 
defence  arising  on  it,  a  matter  for  the  protection  of  the  public? 
or  is  it  not  a  matter  for  the  protection  of  individuals  in  particular 
transactions  in  which  they  are  themselves  interested?  It  is  like 
the  non-qualification  of  an  apothecary,  which  is  not  within  the 
knowledge  of  the  party  dealing  with  that  apothecary,  and  which 
is,  therefore,  an  hardship  to  call  on  the  defendant  to  plead.  Is 
the  defendant  here  ignorant  whether  or  not  be  was  served  with 
this  notice  ?  Lord  Denman  says,  "  The  case  is  quite  different  from 
"  that  of  an  attorney  suing  without  having  delivered  a  bill.  There 
"  the  fact  is  within  the  knowledge  of  the  defendant."  This  case 
comes  within  that  reasoning  of  Lord  Denman,  and  is  more  analo- 
gous to  the  case  of  an  attorney  suing  without  having  delivered  his 
bill,  than  to  an  apothecary  suing  without  having  obtained  his 
certificate,  the  defence  of  non-qualification  in  him  not  being  a 
matter  vnthin  the  knowledge  of  the  defendant. 
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H«  T.  1861.      Then  it  is  said,  however,  that  this  case,  having  been  followed  in 
Exeh,  Cham* 
V Others,  has  become  a  canon  of  construction,  and  must  be  followed 

LAWBBN80N    .         „  ,  ,  ,       ,  ,  .  ,  .       .  ... 

^^  in  all  cases  that  can  by  argument  be  bought  within  its  principle. 

HILL.  That  case  would  bind  me  in  an  apothecary's  case,  and  no  other.  I 
doubt  the  propriety  of  the  decision,  but  still  I  would  follow  it  in 
a  case  coming  within  the  terms  of  it.  I  am  not  stating  my  own 
opinion  merely,  for  I  have  high  authority  in  England  for  so  saying ; 
I  refer  to  the  case  of  Wagstaffe  v.  Sharp  (a).  That  case  was 
precisely  similar  to  the  one  in  5  Ad.  if  EIL  It  is  easy  to  see  what 
the  impression  of  the  Judges  was  during  the  argument.  Baron 
Alderson  said,  "You  must  contend  that  if  the  plaintiff's  right  to 
'^  recover  is  not  put  in  issue,  as  where  there  is  a  plea  of  accord  and 
"  satisfaction,  or  a  release,  he  is  still  bound  to  prove  his  certificate. 
"  Suppose  the  declaration — *  A,  B,  who  has  obtained  a  certificate 
"  from  the  Master,  Wardens  and  Society  of  Apothecaries ' — ^then 
*^  proceeding  to  set  forth  a  claim  for  work  and  labour,  and  the 
**  issue  were  upon  work  and  labour ;  is  the  plaintiff  then  to  prove 
"what  is  admitted,  namely,  that  he  was  an  apothecary?"  And 
the  Counsel  was  obliged  to  admit  that,  though  the  statement  was 
upon  the  record  admitted,  by  not  pleading  over,  still  the  Judge 
would  be  bound  to  nonsuit.  Baron  Parke  delivered  the  judgment: — 
<«  This  case  has  been  the  subject  of  much  consideration ;  but  we 
**have  at  length  come  to  the  conclusion  that,  as  this  is  only  a 
"  Court  of  oo-(Mrdinate  jurisdiction,  we  are  bound  by  the  decision 
**  in  the  Court  of  King's  Bench,  in  Shearwood  v.  Hay^  and  Wills  y. 
*'  Langridge,  however  great  the  doubt  which  some  of  the  Members 
^*  t)f  this  Court  may  feel  as  to  the  propriety  of  that  decision." 

There  is  no  doobi  that,  in  a  Court  of  co-ordinate  jurisdiction, 
these  decisions  are  binding  authorities  upon  that  particular  Act 
of  Parliament:  but  the  question  is,  are  they  to  be  extended  to 
other  cases  in  which  the  words  are  not  substantially  the  same? 
There  is  a  case  of  Richards  v.  Easto  (a),  which  was  referred  to 
in  the  argument^  and  by  the  Judges  of  the  Exchequer.  That  was 
an  action  of  trespass,  for  placing  bricks,  stones  and  building  mate- 
rials upon  the  wall  and  close  of  the  plaintiff.    The  plea  was,  not 

(a)  3  M.  &  W.  521.  (*)  15  M.  &  W.  244. 
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guilty  by  statute.    The  defence  relied  on  was,  that  the  acts  com-  H.  T.  1861. 

Exeh,  Cham, 
plained  of  were  done  in  pursuance  of  a  particular  Local  Act,  and 

that  the  defence  under  that  Act  was  open  to  the  defendant.  The 
judgment  was  delivered  by  Baron  Parke : — **  The  first  question 
^'  which  the  arbitrator  refers  to  us  is,  whether  the  right  of  plead- 
''ing  the  general  issuei  and  giving  the  special  matter  in  evidence, 
««by  the  statute  14  6r.  3,  t.  78,  is  taken  away  by  the  statute 
'*5  &  6  Ftc,  c  97?  We  who  heard  the  argument,  my  Lord 
*<  Chief  Baron,  my  Brother  Piatt,  and  myself,  all  agree  that  the 
'^  right  was  taken  away/'  And  then  he  says,  referring  to  the 
Apothecaries  Act,  that  the  defence  there  is  given  without  refer- 
ence to  the  form  of  the  plea.  The  decision  was,  that  the  party 
could  not  give  the  special  matter  in  evidence. 

A  similar  decision  was  made  in  Law  v.  Dodd(a). — [His  Lord- 
ship stated  the  iacts.] — One  of  the  questions  was,  whether  there 
should  not  have  been  a  notice  of  action  ?  The  argument  of  Counsel 
was  this: — *^ Richards  v.  Easto  will,  perhaps,  be  relied  on  as  an 
'*  authority  to  show  that  the  objection  ought  to  have  been  specially 
**  pleaded.  But  the  words  used  in  the  163rd  section  of  this  statute 
"  are,  *  if  it  shall  appear  that  such  action  or  suit  was  brought  before 
<^ 'twenty-one  days'  notice  was  given,  as  before  directed,'  &c  Those 
*' words  require  the  plaintiff  to  prove,  as  part  of  his  case,  that 
«a  proper  notice  of  action  was  given."  What  is  the  answer 
of  the  Court?  "Parke,  B.  That  is,  provided  the  defendant 
pleads  the  general  issue  by  statute."  Counsel  then  refers  to  the 
Apothecaries  Act,  but  Baron  Parke  answers : — '^  The  words  of  that 
''Act  are,  that  no  apothecary  shall  be  allowed  to  recover  any 
*'  charge,  '  unless  he  shall  prove  on  the  trial '  that  he  was  in 
"  practice  prior  to  the  5th  of  August  1815,  or  that  he  has  obtained 
**  his  certificate.  That  means  without  reference  to  the  defendant's 
'*  plea.  Richards  v.  Easto  decided  that,  now  the  general  issue  is 
"taken  away  under  statutes  of  a  local  and  personal  nature,  the 
"defendant  cannot  in  such  cases  take  advantage  of  the  want  of 
*'  notice,  unless  he  pleads  it."    Here,  if  we  are  right,  the  plea  is 

(a)  1  Exch.  845.  • 


Digitized  by 


Google 


14  COMMON  LAW  REPORTS. 

H.  T.  1861.  expressly  given;  and   the  plea  being  given  by  one  statute,  and 
^— Ar— ^*    taken  away  by  another,  the  defence  should  be  now  specially  pleaded. 
^  The  only  other  case  I  mean  to  refer  to  is  the  case  of  Martins  v. 

HILL.  Vpeher(a)i  cited  by  Mr.  Battershy,  and  which  was  referred  to 
by  him  as  an  authority  that,  even  under  the  Magistrates  Act, 
where  the  defendant  had  pleaded  a  plea  of  tender  of  amends,  he 
was  still  entitled  to  rely  on  a  defect  in  the  notice.  But  in  that 
case  there  was  a  plea  of  not  guilty  by  statute,  and,  at  the  time 
of  that  plea  the  law  was,  under  the  old  statute  of  James^  that 
every  Magistrate  could  plead  the  general  issue,  and  give  special 
matter  in  evidence  under  it ;  and,  therefore,  having  a  plea  raising 
the  non-service  of  a  proper  notice,  the  Court  held  that  it  was  open 
to  the  defendant,  under  that  plea,  to  rely  on  the  defect  in  the  notice, 
though  by  a  second  plea  he  had  relied  on  the  payment  of  amends : 
but  they  did  not  decide,  nor  was  the  question  raised,  whether,  if  he 
had  not  a  plea  raising  the  defence,  it  would  have  been  open  to  him. 
These  cases  show  that  the  decisions  on  the  Apothecaries  Act  have 
not  been  extended  to  other  cases,  arising  on  Acts  of  Parliament 
more  like  that  which  we  are  called  upon  to  construe. 

I  cannot  conceal  from  myself  the  fact  that  the  conclusion  to 
which  we  have  come  is  different  from  that  arrived  at  by  very  higli 
authority,  the  Judges  of  the  Court  of  Exchequer,  and  my  Lord 
Chief  Justice.  The  knowledge  that  a  different  opinion  is  enter- 
tained by  others  may  suggest  the  difficulty  that  there  is  something 
in  this  case  which  we  have  been  unable  to  see ;  and,  but  for  that 
circumstance,  I  should  have  delivered  this  judgment  without  enter- 
taining any  doubt  as  to  the  propriety  of  the  conclusion  to  which  we 
have  come.  I  have  been  informed,  by  my  Brother  Fitzqebald, 
that  my  Lord  Chief  Baron,  at  Nisi  Prius,  in  a  ca«e  of  Brennan  v. 
Williams^  after  argument,  ruled  in  accordance  with  the  opinion 
which  I  have  just  expressed. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  order  of 
the  Court  of  Exchequer  must  be  set  aside,  the  cause  shown  dis- 
allowed, and  a  new  trial  directed. 

(«)  3  Q.  B.  662. 
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Lefbot,  C.  J.  H.  T.  1861. 

In  this  case,  it  is  a  great  relief  to  me  to  have  the  authority  of  the 
jadgment  just  now  delivered,  for  saying  that  the  question  before  us 
depends  upon  the  true  construction  of  the  12  Fee,  c.  16.  It  relieves 
me  from  the  necessity  of  involving  myself  or  the  case  in  the  consi- 
deration of  the  authorities  upon  the  Apothecaries  Acts,  or  the 
Building  Acts,  or  some  others  referred  to  in  the  course  of  the 
argument.  Such  indeed  was  the  inclination  of  my  own  mind ;  as 
I  consider  the  sound  principle  for  the  construction  of  Acts  of  Par- 
liament to  be  quite  settled,  and  that  we  construe  them  most  safely 
upon  a  principle  applicable  to  every  Act,  namely,  by  having  regard 
to  the  especial  object,  the  provisions  and  language  of  each  Act.  I 
must  now  say  that,  upon  a  most  careful  and  repeated  consideration 
of  this  Act  in  all  these  respects,  I  have  come  to  the  conclusion  that 
it  has  been  rightly  construed  by  the  learned  Judges  whose  judg- 
ment we  are  reviewing.  I  concur  with  them  in  that  judgment, 
although  I  have  not,  for  the  reasons  already  stated,  deemed  it 
necessary  to  enter  into  the  consideration  of  the  several  authorities 
by  which  they  have  sustained  it.  What  then  do  we  ascertain  to 
be  the  great  object,  the  provisions  and  language  of  this  Act  ?  It 
is  entitled  "An  Act  to  Protect  Justices  of  the  Peace  in  Ireland 
**  from  Vexatious  Actions  for  Acts  done  by  them  in  the  Execution 
"  of  their  Office."  It  then  proceeds : — *'  Whereas  it  is  expedient  to 
*'  protect  Justices  of  the  Peace  in  Ireland,  in  the  execution  of  their 
'*  duty,"  and  enacts,  *'  That  every  action  hereafter  to  be  brought 
'*  against  any  Justice  of  the  Peace  in  Ireland,  for  any  act  done 
"by  him,  in  the  execution  of  his  duty  as  such  Justice,  with 
"respect  to  any  matter  within  his  jurisdiction  as  such  Justice, 
"  shall  be  an  action  on  the  case,  as  for  a  tart ;  and  in  the  declar- 
"  ation  it  shall  be  expressly  alleged  that  such  act  was  done  mali- 
"ciously,  and  without  reasonable  and  probable  cause;  and  if,  at 
"  the  trial  of  any  such  action,  upon  the  general  issue  being  pleaded, 
"  the  plaintiff  shall  fail  to  prove  such  allegation,  he  shall  be  nonsuit, 
"  or  a  verdict  shall  be  given  for  the  defendant."  The  precise  ques- 
tion raised  in  this  case  depends  rather  upon  the  subsequent  pro- 
visions of  the  Act  than  upon  this  section.     It  affords,  however,  clear 
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H.  T.  1861.  and  distinct  evidence  of  the  great  object  and  policy  of  the  Act, 
.ffj f?*    which  is  further  carried  out  bj  the  subsequent  provisions. 

LAWBEN80N       ^^  ^j^^  ^j^^  ^^  ^^^  plaintiff's  case  it  was  insisted,  on  the  part  of 
HILL.        the  defendant,  that  the  plaintiff  was  bound  to  prove  a  notice  of 
action,  and  service  thereof,  pursuant  to  the  several  provisions  of  the 
Act  to  which  I  am  now  to  refer.      On  the  other  hand,  it  was  con- 
tended, on  the  part  of  the  plaintiff,  that,  as  the  want  of  such  notice 
was  not  pleaded,  it  was  unnecessary  for  the  plaintiff  to  prove  the 
service  thereof;  and  this  is  substaptially  the  question  we  have  now 
to  decide.     By  the  8th  section  it  is  enacted,  '*  That  no  action  shall 
"  be  brought  against  any  Justice  of  the  Peace,  for  anything  done  by 
<^  him  in  the  execution  of  his  office,  unless  the  same  be  commenced 
'*  within  six  calendar  months  next  after  the  act  complained  6f  shall 
'*  have  been  committed."    By  the  9th  section  it  is  enacted,  '*  That  no 
*'  such  action  shall  be  commenced  against  any  such  Justice  of  the 
^  Peace,  until  one  calendar  month  at  least  after  a  notice  in  writing 
"  of  such  intended  action  shall  have  been  delivered  to  him,  or  left 
*'  for  him  at  his  usual  place  of  abode,  by  the  party  intending  to  com- 
**  mence  such  action,  or  by  his  attorney ;  in  which  said  notice  the 
**  cause  of  action,  and  the  Court  in  which  the  same  is  intended  to  be 
"  brought,  shall  be  clearly  and  explicitly  stated,  and  upon  the  back 
^*  thereof  shall  be  indorsed  the  name  and  place  of  abode  of  the  party 
**  intending  to  sue,  and  also  the  name  and  place  of  abode  or  of  bosi- 
"  ness  of  the  said  attorney,  if  such  notice  have  been  served  by  such 
**  attorney." .  I  pass  by,  for  the  present,  the  10th  section,  as  it  is 
repealed,  but  shall  consider  it  separately  hereafter.     The  introduc- 
tory words  of  the  11th  section,  providing  for  a  tender  of  amends, 
are  very  material — '*  That,  in  every  such  case,  after  notice  of  action 
*'  shall  be  so  given  as  aforesaid,  and  before  such  action  shall  be  com- 
<<menced,  such  Justice  may  tender,"  &c.  &c.    By  the  12th  section 
it  is  enacted,  *'  That  if,  at  the  trial  of  such  action,  the  plaintiff  shall 
*'  not  prove  that  such  action  was  brought  within  the  time  herein 
'*  limited  in  that  behalf,  or  that  such  notice  as  aforesaid  was  given 
"one  calendar  month  before  such  action  was  commenced,  or  if  he 
*^  shall  not  prove  the  cause  of  action  stated  in  such  notice,  or  if  he 
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''shall  not  prove  that  sach  cause  of  action  arose  in  the  county  or  H.  T.  1861. 
**  place  laid  as  ?enue  in  the  declaration,  then  and  in  every  such  case      ^  \  ■  »/* 
"such  plaintiff  shall  be  nonsuit,  or  the  jury  shall  give  a  verdict  for 
'*  the  defendant."  hill. 

We  have  then  these  several  provisions  as  pre-requisites  to  the 
plaintiff  suing,  expressed  not  in  language  affirmative  and  directory, 
"  thati  before  action  brought,  the  required  notice  shall  be  served," 
but  in  language  of  the  most  prohibitory  and  mandatory  character ; 
first,  by  the  8th  section,  that  *'  no  action  "  shall  be  brought  against 
any  Justice  of  the  Peace  for  anything  done  by  him  in  the  execution 
of  his  office,  "  unless  the  same  be  commenced  within  six  calendar 
months  next  after  the  act  complained  of  shall  have  been  committed." 
Then,  again,  by  the  9th  section,  that  ''no  such  action"  shall  be 
<*  commenced  until  one  calendar  month  at  least  after  service  of  such 
'*  notice,  with  all  the  particulars,  as  therein  required ; "  and,  by  the 
1 2th  section,  "  that,  if  the  plaintiff  shall  fail  to  make  such  proof  as 
**  aforesaid,  he  shall  be  nonsuit,  or  a  verdict  shall  be  taken  for  the 
''  defendant."  I  confess  I  cannot  understand  how  these  several  pro- 
visions can  be  dealt  with  in  any  other  way  than  as  a  condition 
precedent  to  be  performed  on  the  part  of  the  plaintiff,  to  entitle 
him  to  maintain  his  action,  and  o^  which  the  Court  or  Judge  is 
bound  to  take  notice,  in  administering  the  law  under  this  Act 
of  Parliament.  But  it  is  said  that  the  repeal  of  the  10th  section 
disentitles  the  defendant  to  this  protection,  either  by  force  of  this 
repeal,  or  by  the  Common  Law  Procedure  Act.  I  will,  therefore, 
now  proceed  to  consider  the  effect  and  operation  of  this  section, 
whibt  it  stood,  and  the  effect  of  its  repeal,  as  to  the  question 
before  us.  The  words  are: — "And  be  it  enacted  that,  in  every 
"  such  action,  brought  in  any  of  the  Superior  Courts  of  Law,  the 
"venue  shall  be  laid  in  the  county  where  the  act  compUined  of 
"was  committed,  and  the  defendant  shall  be  allowed  to  plead  the 
"  general  issue  therein,  and  to  give  any  special  matter  of  defence. 
"  excuse  or  justification,  in  evidence,  under  such  plea,  at  the  trial 
"  of  such  action."  It  is  to  be  observed,  in  the  first  instance,  that 
it  only  "  allows,"  but  does  not  confine,  the  defendant  to  take  advan- 
tage of  any  special  matter  of  defence,  excuse  or  justification,  under 
VOL.  18.  3  L 
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H.  T.  1861.  a  plea  of  the  general  issue.    Admitting,  for  the  present,  the  non- 
Exch*  Chtcau 
< V '     service  of  the  notice  to  be  matter  of  defence,  within  the  meaning 

^  of  this  section  (of  which  I  shall  have  a  word  to  say  hereafter), 

HILL.        the  only  effect  of  the  repeal  of  this  section  is  to  deprive  the 
defendant  <^  taking  advantage  of  this  defence  under  a  plea  of  the 
general  issue.    There  is  nothing  to  prevent  him  making  his  defence, 
not  by  a  plea  of  the  general  issue,  but  by  a  special  justification, 
as  he  has  now  done,  showing  that  the  case  is  one  within  the 
1st  section  of  the  Act,  and,  at  the  same  time,  requiring  proof 
of  the  service  of  this  notice.    The  repeal  of  the  10th  section  does 
not  operate  as  a  repeal  of  sections  8,  9  and  12,  which  give  him  a 
title  to  require  it  to  be  served  previous  to  the  action ;  nor  do 
they  require  him  to  put  this  objection   for  non-service  on  the 
record  in  any  manner.      Supposing  the  plaintiff  in  this  case  to 
have  framed  his  action  in  the  terms  prescribed  by  the  1st  section 
of  the  Aet,  it  must  be  admitted  that  the  defendant  could  not  now 
defend  himself  by  a  plea  of  the  general  issue,  and  could  only  plead, 
as  he  has  done,  a  special  justification ;  but  there  is  nothing  in  the 
1st  section,  or  the  10th,  or  in  any  other  section,  to  prevent  him 
insisting,  at  the  same  time,  on  the  benefit  of  the  8th,  9th  and  12th 
sections,  by  which  he  is  entitled^to  require  the  service  of  this  notice. 
With  regard  to  this  word  "defence,"  I  must  say,  with  every  respect, 
it  appears  to  me  to  be  an  abuse  of  language  to  apply  it  in  a  sense 
which  makes  the  non-observance  of  a  duty  imposed  on  the  plaintiff 
a  ground  for  depriving  the  defendant  of  a  protection  intended  for  his 
benefit.     A  defence  also  supposes  an  action  to  exist ;  but  here  it 
cannot  exist  without  the  previous  service  of  this  notice,  according 
to  the  provisions  of  the  statute.     The  result  indeed  of  the  non- 
service  of  the  notice  is  to  defeat  the  action,  but  not  by  way  of 
a  defence,  properly  so  called,  which  is  matter  to  be  pleaded  or 
given  in  evidence  on   the  part  of  the  defendant;  but,   in  this 
instance,  the  matter  is  part  of  the  plaintiff's  duty,  and,  therefore, 
belongs  to  his  case.    The  Common  Law  Procedure  Act  has  been 
referred  to,  as  sustaining  the  objection  in  this  case.     The  words  of 
thQ  7}8t  section  are,  '^  In  actions  for  wrongs,  defences  by  way  of 
*' denial  shi^l  take  issue  on  some  one,  or  more  than  one,  material 


Digitized  by 


Google 


COMMON  LAW  REPORTS.  19 

'*  matter  of  fact  alleged  in  the  sommons  and  plaint;  and  all  defences  H.  T.  1861. 

Exeh  Cham 

**  which  admit  the  matter  complained  of^  bdt  relj  on  matter  of     *     \    __'' 

*'  avoidance,  excuse  or  justification,  shall  be  so  expressly  pleaded.** 

This  section  clearly  shows  what  is  meant  by  a  defence,  and  that        hill. 

it  refers  to  the  matter  complained  of  in  the  summons  and  plaint, 

as  that  which  is  to  be  denied,  or  confessed  and  avoided;  but  the 

notice  in  this  case  does  not  appear  in  the  summons  and  plaint,  nor 

anything  about  it ;  and,  therefore,  the  service  or  non-service  cannot 

be  a  matter  of  defence,  within  the  meaning  of  this  section.    It  is, 

as  I  said  before,  a  matter  arising  on  the  construction  of  the  Act, 

the  12  Vie.f  c.  16,  and  to  be  decided  by  the  Judge  on  the  trial. 

This  is  the  opinion  I  have  formed,  on  full  consideration ;  but,  as 

the  other  Members  of  the  Court  have  come  to  a  different  conclusion, 

the  judgment  must  be  reversed,  and  a  new  trial  awarded. 


KELLER  V.  BLOOD.*  T   T  1861 

June  S,  4. 

This  was  an  action  for  the  obstruction  of  a  stream,  by  the  raising  To  an  actlcm 

for  wroiiffiiiliv 
of  a  weir  across  the  river  to  a  height  much  greater  than  its  ordinary  keepine  and 

leveL  and  so  wrongfully  keeping  and  maintaining  same,  whereby  weir  at  a 

the  water  of  the  stream  flooded  the  lands  of  the  plaintiff.     The  JS^^^^rfiST^ 

defendant  pleaded  that  he  did  not'  wrongfully  keep  or  maintain,  ^^^"*^ 

or  does  he  keep  or  maintain,  the  said  weir  at  a  height  much,  or  ^  i^^^^JL 

at  all,  greater  than  its  ordinaiy  or  rightful  leveL    An  issue  was  deffendant 

®  -  pleaded  that 

framed  upon  that  defence;  and,  at  the  trial,  the  defendant  ten-  he  "did  not 

dered  evidence  to  show  a  right  in  him  to  keep  the  weir  at  a  keep  and 

height  greater  than  its  ordinary  level.     This  evidence  was  objected  weir  at  a 

hdffht  greats 
than  its  ordinaiy  leveL"  The  issae  followed  the  wordi  of  the  defence. — Held,  affirau 
ing  a  judgment  of  the  Court  of  Exchequer,  that  the  plea  only  put  in  issue  the 
fiict  of  the  muntenance  of  the  weir,  and  that  eridenoe,  on  behalf  of  tiie  defendant, 
that  such  maintenance  was  rightful,  was  inadmissible. 

*  Before  Lbfbot,  C.  J.,  Monahan,  C.  J.,  and  Ball,  Eeoob,  O'Bubn, 
Hatbs  and  FiTSosaAU),  JJ. 
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T.  T.  1861.  to  by  the  plaintiff's   Counsel,  bot  was  received  by  the  learned 
Exch*  ChoM* 
^—.^,»„/     Judge.     The  plaintiff's  Counsel  excepted  to  this  ruling;  and  the 

^  exception  was  allowed  by  the  Court  of  Exchequer.     Upon  that 

BLOOD,      judgment  error  was  now  brought.    The  case  in  the  Court  below 

is  reported,  ante,  vol.  11,  p.  132. 

J.  E.  Walsh,  H.  E.  ChaUerton  and  H.  P.  JeUeU,  for  the  plaintiff 
in  error. 

In  addition  to  the  cases  cited  below,  they  referred  to  Lush  v. 
Russell  {a).  That  was  an  action  for  wrongful  dismissal  of  a  ser- 
vant ;  and  the  plea  was  that,  after  the  making  of  the  agreement, 
and  before  the  discharge  and  dismissal,  the  plaintiff  conducted 
himself  improperly  \  without  this,  that  the  defendant  wrongfully 
dismissed  and  discharged  the  plaintiff  without  reasonable  cause. 
It  was  held  that,  though  the  plea  might  be  bad,  yet  as  issue  was 
taken  upon  it,  the  plaintiff's  misconduct,  as  well  as  the  fact  of 
his  dismissal,  were  in  issue.  So,  in  Horton  v.  M^Murtry{h),  an 
action  was  brought  for  the  same  cause  as  in  Lush  v.  Russell; 
and  the  defendant  pleaded  that  the  plaintiff  did  not  serve  the 
defendant  faithfully.  Evidence  justifying  the  dismissal  was  allowed 
to  be  given  under  that  plea.  In  Powell  v.  Bradbury  (c),  a  con- 
trary decision  was  made;  but  that  case  was  overruled  by  Lush 
V.  Russell  and  Horton  v.  M'Murtry.  In  the  last  case  on  the 
subject.  The  Queen  v.  The  Saddlers  Company  (d),  in  the  Exche- 
quer Chamber,  the  authority  of  Lush  v.  Russell  was  recognised. 

W.  W.  Sreretan  and  J.  Collins  relied  upon  tbe  arguments  used 
in  the  Court  below. 

Levboy,  C.  J. 

We  are  unanimously  of  opinion  that  the  decision  of  the  Court 

of  Exchequer  was  right.     The  cases  that  have  been  referred  to 

really  have  no  application ;  and,  early  in  the  argument,  there 

« 
occurred  to  me  this  sufficient  distinction  between  them,  that  this 

(a)  5  ExdL  203.  (6)  5  H.  &  N.  6^7. 

(c)  7  C.  B.  201.  (<0  30  Law  Jour.,  Q.  B.,  186. 
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is  an  allegation  of  the  quality  of  the  act  done,  whereas^  in  the  T.  T.  1861. 

-  _  _      _    ,       _,        Exch.Cham, 

Other  cases,  there  were  substantive  matters  of  fact  pleaded.    The 

rule  here  is  peremptory,  that  a  party  cannot  have  both  a  traverse 
and  a  confession  and  avoidance  in  one  plea.  In  the  present  case, 
the  defendant  has  pleaded  a  traverse,  and  then,  under  that,  he 
seeks  to  give  in  evidence  matter  of  confession  and  avoidance.  The 
principle  of  the  rule  is  obvious,  to  prevent  parties  going  to  trial 
without  knowing  what  they  were  to  try.  The  fact  that  the  defend- 
ant did  not  do  the  act  wrongfully  was  quite  new  matter.  How 
can  we  collect,  from  the  use  of  the  words  *^  that  he  did  not  wrong- 
fully keep  or  maintain,"  the  nature  of  the  justification  which  the 
defendant  seeks  to  go  into? 


O'Brien,  J. 

I  shall  only  add  a  few  words,  as  the  case  was  tried  before  me. 
The  only  doubt  I  had  was  caused  by  the  case  of  Lush  v.  RwselL 
I  think,  however,  a  distinction  between  that  case  and  the  present 
appears  in  this,  that  the  averment  of  reasonable  and  probable  cause 
there  was  a  substantive  averment  of  a  matter  of  fact.  There  is  also 
a  distinction  caused  by  the  difference  between  the  rules  of  pleading 
in  England  and  under  our  Common  Law  Procedure  Act.  I  think 
it  very  desirable  that  a  defendant  should  not  be  allowed  to  give  in 
evidence  matter  of  confession  and  avoidance  under  a  traverse.  I 
may  now  refer  to  what  took  place  at  the  trial,  to  show  the  incon- 
venience of  admitting  such  evidence.  When  I  came  to  charge  the 
jury,  the  only  question  I  left  to  them  was,  whether  the  weir  had 
been  maintained  at  its  usual  height?  I  was  not  asked  to  leave  any 
question  to  them  arising  upon  the  use  of  the  word  *'  wrongfully." 
It  is  plain  the  evidence  was  pressed  for  the  purpose  of  influencing 
the  jury  upon  the  matter  of  fact  they  had  to  try. 

Judgment  affirmed. 
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T.  T.  1861. 
E»cli.  Cham, 


HAYES  V.  DEXTER.* 
June  7,  8. 

Eridenoe   of    This  was  an  appeal  from  a  decision  of  the  Court  of  Exchequer. 

acting     hi    A 

public   office    The  plaintiff  Dexter  sued  as  public  weighmaster  of  butter  for  the 

18  eridenoe  to 

go  to  the  jniy  town  of  Tipperar^r,  and  claimed  damages  for  a  disturbance  of  him 

that  office,  as  ^°  ^^^  office.  The  first  defence  traversed  the  due  appointment  of  the 

^^oDg^doer       phuntiff  to  the  office.    The  eighth  defence  was,  in  substance^  that 

tide^^  ^^     ^^^  plaintiff  was  not,  at  any  time  before  the  commencement  of  the 

A     ^iftftd'  ^^  action,  legally  entitled  to  demand  fees  for  the  weighing  of  butter 

and  the    ap-  as  public  weighmaster,  because  there  was  no  taster  of  butter  for 

pomtment  is 

required  to  be  the  town  of  Tipperary,  pursuant  to  the  statutes  in  that  behalf; 

under    seal. 

And  snch  eri-  and  that,  until  the  butter  was  tasted  by  a  taster  appointed  for 

dence  of  acting 

cairies    with    said  town,  the  plaintiff  was  not  legally  entitled  to  demand  fees. 

sumption  that  To  this  defence  a  replication  was  filed,  that  plaintiff  was  appointed 

ities  necessfUT  Public  weighmaster  of  butter  for  the  town  of  Tipperary,  after  the 

iSch  *iJti^  passing  of  the  7  &  8  G.  4,  c.  61,  and  that  the  acts  of  the  defend- 

*^^^  lied^^th-  *"^  ^®^®  ^**°®  subsequently  to  the  passing  of  that  Act,  and  that 

An  inland    Tipperary  was  not  a  seaport,  nor  a  place  of  export  from  which 
tOMna,  from  the 
market     of      butter  was  commonly  shipped  for  exportation. 

is  sent  dh«ct      -^t  the  trial,  no  proof  was  given  by  the  plaintiff  of  an  appointment 

^ket/iTiSt  ^  ^^®  ®^^®  ^^  weighmaster,  pursuant  to  the  52  G.  3,  c  134.    It 

^port^m*^^  was,  however,   proved  by  the  plaintiff  himself,  that  he  acted  as 

whence  butter  weighmaster  from    1852   up  to   his  appointment   on   the  21st  of 
IS  commonly  °  r  rr 

shipped  for      October  1859-    That  after  that  date  he  made  a  difference  in  his 

exportation, 

within    the      charge,    and  on  cross-examination    he   added   that   he   had   been 

meaning  of  the 

52   G.   3,  c  appointed  weighmaster  on  the  2l6t  of  October  1859.  by  twentv- 

134,and7&8  ,,  *     J  J 

G,  4,  c  61.      one  Magistrates. 

An    allega- 
tion in  this  Coort,  that  the  verdict  at  the  trial  was  upon  the  whole  nnsatisfoctonr, 
and  that  a  new  trial  onght  to  be  granted,  is  not  a  ground  for  disturbing  the 
judgment  of  the  Court  below. 


•  Before  Lbfbot,  C.  J.,  Monahan,  G.  J.,  and  Ball,  O^Bbobit,  Chbutiar, 
Hatss  and  Fitzgsrald,  JJ. 
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One  of  the  questions  in  the  Court  b^ow,  and  on  the  appeal,  was,  T.  T.  1861. 

Exch,  ChcoH, 
whether  there  was  any  evidence  to  go  to  the  jury  of  a  title  to  the 

o^ee  ai  weighmaster,  as  against  the  defendant?     The   Court  of 

Exchequer  decided  that  there  was. 

It  was  also  proved  at  the  trial  that  butter  casks,  when  purchased 
in  Tipperarj,  were  closed  there,  and  sent  direct  to  England. 

The  second  question  for  decision  was,  whether  the  town  of  Tip- 
perarj  was  a  ^  place  of  export  from  whence  butter  was  commonly 
shipped  for  exportation,"  within  the  meaning  of  the  62  G.  3,  c.  134, 
and  7  &  8  6.  4,  c.  61  ?  This  question  was,  in  the  Court  below, 
decided  in  the  negative.  From  this  ruling,  the  result  of  which  was 
to  affirm  a  verdict  had  for  the  plaintiff  at  the  trial,  the  defendant 
now  appealed.    The  case  was  argued  by — 


J,  E.  Walsh  and  W.  Syan,  for  the  defendant,  the  plaintiff 
in  error.  , 

Serjeant  Armitrang  and  C.  H,  HempkiU^  for  the  plaintiff. 

The  arguments  of  Counsel,  and  .the  facts,  are  fully  stated  in  the 
report  of  the  case  in  the  Court  below,  voL  11,  p.  106;  and,  in 
addition  to  the  points  there  relied  on  for  the  defendant,  it  was  now 
contended  that  the  verdict  was,  upon  the  whole,  unsatisfactory,  and 
that  a  new  trial  ought  to  be  granted. 

Lbtbot,  C.  J. 

In  this  case,  which  is  an  appeal  from  a  decision  of  the  Court  of 
Exchequer,  upon  a  point  saved  at  the  trial,  the  action  was  brought 
by  the  weighmaster  of  Tipperary  for  a  disturbance  of  his  office. 
The  pleadings  and  issues  resulted  in  three  questions,  which  have 
been  argued  before  us.  At  the  trial,  the  learned  Judge  directed  the 
jury  to  find  a  verdict  against  the  plaintiff  upon  one  of  the  issues, 
viz.,  whether  the  town  of  Tipperary  was  a  seaport,  or  place  of 
export  of  butter,  within  the  meaning  of  the  statutes  in  that  behalf? 
reserving  power  to  the  plaintiff  to  move  to  change  that  verdict 
into  a  verdict  for  him.     The  other  points,  with  respect  to  the 
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T.  T.  1861.  disturbance  of  the  plaintiff's  office,  and  his  title  to  the  office, 
were  left  to  the  jury,  and  thej  foond  a  verdict  for  the  plaintiff. 
Part  of  the  application  to  the  Court  of  Exchequer  was,  to  set 
aside  that  verdict.  That  Codrt  having,  according  to  the  reser- 
vation of  the  Judge,  entered  a  verdict  for  the  plaintiff  upon  the 
issue  as  to  which  he  had  given  a  direction,  and  having  refused 
to  set  aside  the  verdict  found  by  the  jury  upon  the  other  issues, 
judgment  was  upon  the  whole  given  for  the  plaintiff. 

The  appeal  from  that  decision  raises  three  questions;  first,  whether 
there  was  any  evidence  to  go  to  the  jury  of  a  title  in  the  plaintiff  to 
the  office?  secondly,  whether  Tipperaiy  is  a  place  of  export  of 
butter,  within  the  meaning  of  the  Acts  of  Parliament?  and,  thirdly, 
it  was  suggested  to  us  that  though,  strictly  speaking,  we  might 
think  the  Court  below  had  done  right,  yet,  upon  the  whole,  enough 
appeared  to  show  that  the  verdict  was  unsatisfactory,  and  that  we 
should  now  direct  a  new  trial.  That  is  not  a  ground  upon  which 
we  can  be  called  to  review  the  judgment.  There  is  no  criterion 
by  which  to  ascertain  the  grounds  upon  which  a  verdict  can  be 
said  to  be  more  sf^isfaotory  to  one  tribunal  than  another.  Upon 
that  point,  therefore,  we  are  of  opinion  that  there  is  no  pretence  for 
questioning  the  judgment  of  the  Court  below. 

We  are  also  of  opinion  that  the  Court  of  Exchequer  decided 
rightly  upon  the  point,  whether  there  was  any  evidence  to  go  to  the 
jury  of  title  to  the  office  of  weighmaster.  We  think  there  was  sub- 
stantial evidence  upon  that  subject.  There  was  the  evidence  of  his 
having  acted  in  the  office  of  weighmaster  after  his  appointment.  It 
is  quite  clear  that  his  acting  antecedently  to  that  appointment  can- 
not be  called  in  aid  to  support  his  title  under  the  appointment ;  but 
although  it  cannot  be  called  in  aid  to  support  his  title,  the  question 
is,  whether  his  having  acted  as  an  usurper  carries  with  it  the 
consequences  which  are  imputed  to  it  by  the  argument  of  the 
defendant's  Counsel,  and  which  amounts  to  this,  that  he  is  dis- 
qualified by  it  from  giving  prima  facie  evidence  of  his  title,  from 
acts  done  after  he  was  appointed  ?  There  is  no  authority  for  such 
a  proposition,  and  none  was  cited.     Prima  facie  evidence  is  suffi- 
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cient  to  support  an  appointment,  until  it  is  displaced  by  proof  of  T.  T.  1861. 

Exck,  Cham. 
some  defect. 

In  this  case  the  prima  facie  evidence  is  of  two  sorts — there  is, 
first,  the  acting  in  the  discharge  of  the  duties  of  the  office ;  and 
I  take  it  to  be  quite  settled  that  this  alone  would  be  sufficient; 
and  there  is  the  evidence  of  the  plaintiff  himself,  of  the  fact  of 
an  appointment,  in  October  1859,  hy  twenty-one  Magistrates,  the 
body  by  which  an  appointment  in  that  town  was  to  be  paade. 
The  fact,  therefore,  that  an  appointment  did  take  place  by  the 
body  competent  to  make  it,  is  in  evidence;  and  there  is  the 
further  evidence  of  that  appointment  having  been  recognised  and 
acquiesced  in  by  the  public,  from  this  remarkable  fact,  that  acts 
of  disturbance,  which  occurred  while  he  was  an  usurper,  ceased 
from  the  time  at  which  this  appointment  is  stated  to  have  been 
made.  The  principle  upon  which  the  acts  of  a  public  officer, 
discharging  the  duties  of  the  office,  are  prima  facie  evidence  of 
his  appointment,  is  this,  that  it  is  not  to  be  presumed  that  acquies- 
cence by  the  public  would  be  given  against  their  own  interest ; 
and  it  is  the  strongest  evidence  of  acquiescence,  that  there  was 
opposition  to  the  party  while  he  acted  as  an  usurper,  and  that 
that  opposition  was  afterwards  withdrawn.  There  is  this  further 
evidence,  of  a  no  less  striking  character,  that  before  his  actual 
appointment  there  is  evidence  of  his  having  taken  a  certain  amount 
beyond  the  legal  fee,  and  that  after  his  appointment  there  is  no 
instance  of  his  having  continued  to  ask  more  than  his  legal  fee. 
With  respect  to  the  requirements  of  the  statutes,  as  to  the  giving 
of  security  and  the  taking  of  the  oaths,  I  consider  it  to  be  clear  law 
that,  if  a  party  has  got  satisfactory  evidence,  unimpeached  by  con- 
flicting evidence,  of  his  acting  in  the  office,  that  is  evidence  of 
an  appointment  in  fact,  and  prima  facie  is  evidence  of  a  legal 
appointment.  If  he  continues  so  to  act,  it  will  be  presumed  that 
be  has  performed  the  requisites  without  which  he  would  not  be 
entitled  to  act. 

That  disposes  of  the  question  whether  there  was  sufficient 
evidence  to  go  to  the  jury  to  support  the  plaintiff's  title,  and 

VOL.  13.      '  4  L 
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T.  T.  1861.  brings  the  case  to  the  last  question,   whether  he  has   forfeited 
Exch»  Cham, 

his  right,  by  the  want  of  a  taster  of  butter?    The  necessity  for 

that  i^pointment  depends   upon    the  other  issue,   whether  Tip- 

perarj  was  a  place  of  export  of  butter?    Upon  a  consideration 

of  all  the  Acts  of  Parliament,  particularly  the  52  G.  3,  c.   134, 

and  the  7  &  8  O.   4,  c.  61,  we  are  of  opinion  that  the  term 

''place  of  export"  has  received  a  statutable  exposition  in  the 

sense  put  upon  it  by   the   Court   of  Exchequer,    and  that  the 

verdict  upon  that  issue  was  rightly  entered  for  the  plaintiff. 

Upon  the  whole,  we  are  of  opinion  that  the  judgment  of  the 

Court  below  must  be  affirmed. 
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T.T.  1861. 


DOOLAN  V.  DOOLAN.* 
(ExeiequerJ. 


Jfay28. 


Writ  of  revivor,  to  revive  a  judgment  "  whereby  Nicholas  Doolan,  Flea  to  a  writ 

''of,  &c^  on  the  8th  of  Febmary  1848,  in  the  Court  of  Exchequer,  praying    exe- 

« recovered  against  Thomas  Dookn,  of,  &c.,  the  sum  of  £266.  148.  Sy^thSM^ 

"debt,  besides  £11.  Ids.  5d.  costs,  making  together  £268.  7s.  5d.;  S^J^Ve^ 

''and  of  which  sum  the  said  Nicholas  Doolan  aUeges  that  there  ^^^^^^^^ 

"remains  due  and  unsatisfied  the  said  sum  of  £268.  7s.  5d.,  together  ^®  7^^  had 

iMiied  a  CO.  M. 

"  with  interest  thereon,  at  the  rate  of  £4  per  cent,  per  annum,  from  on  foot  of  it, 

npon    which 
"the  8th  of  February  1850:  therefore  the  said  Thomas  Doolan  is  the  defendant 

had     been 
"  hereby  required  to  appear  in  the  said  Court,  within  eight  days  arrested,    and 

detained    in 
"after  the  service  hereof,  and  show  cause  wherefore  execution  costodj    until 

he   was  Hii^ 
"  should  not  be  had  accordingly ;  or  in  default  thereof  the  said  charged  under 

"  Nicholas  Doolan  may  proceed  to  execution  for  the  said  sum  of  ^e  olaStiffi— • 

"£268.  7s.  6d.,  with  interest  thereon,   and  his  costs."  2e«iiho^^ 

Plea. — "  That  the  said  plaintiff  should  not  have  execution  against  ^» /^^o  ^ 

"  him  the  defendant,  because  he  says  that,  after  the  recovery  of  the  Com.    I«aw 

'  ''  ^  ^  Rep.   1),  thai 

"  said  judgment,  the  plaintiff,  for  having  satisfaction  thereof,  caused  this  plea  dls- 

"to  be  issued  obt  of  the  said  Court  of  Exchequer,  on  the  2nd  answer  to  the 

pUdntiff'swiit. 
"of  May  1848,  a  writ  of  capiat  ad  saiirfaciendum,  directed  to 

"the  Sheriff  of  the  county  of  the  city  of  Dublin,  whereby  the 

"said  Sheriff  was  commanded  to  take  the  defendant,   and  him 

"  safely  keep,  so  that  the  said  Sheriff  should  have  the  body  of  the 

"  defendant  before  the  Barons  of  the  Exchequer,  at  the  Queen's 

"  Courts,  Dublin,  to  satisfy  the  plaintiff  a  certain  debt  of  £256. 

"  14s.,  which  the  said  plaintiff  had  recovered  in  the  said  Court, 

"before  the  said  Barons,  against  him;  as  also  the  sum  of  £11. 

"13s.  5d.,   which   in   the  said   Court   was  duly  adjudged   to  the 

*  Before  Fitzgsbald,  Huohbs  and  Dsast,  BB. 
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T.  T.  1861. 
ExcMeguer. 

* «/— ^ 

DOOLAN 

r. 

DOOLAN. 


**  said  plaintiff  for  his  damages  and  costs,  occasioned  by  the  delaying 
'^  of  that  debt ;  and  by  virtue  thereof,  he  the  said  Sheriff,  afterwards, 
^*  and  before  this  suit,  doly  took  the  defendant  in  execution,  and  had 
**  and  kept  him  in  his  custody  to  satisfy  the  plaintiff  in  the  said 
**  action,  until  afterwards,  to  wit,  on  the  3rd  day  of  July  1848 ;  upon 
**  which  day  the  said  Sheriff  discharged  the  defendant  from  his  cus* 
*'  tody,  by  virtue  of  an  order  from  the  said  plaintiff  for  that  purpose : 
'*  and  defendant  avers  that  the  said  debt  and  costs  for  which  the 
**  plaintiff  caused  the  defendant  to  be  so  arrested  and  taken  in 
*'  execution,  as  aforesaid,  and  from  which  the  plaintiff  so  discharged 
'*  the  defendant,  as  aforesaid,  are  the  same  debt  and  costs,  amounting 
**  to  the  sum  of  £268.  7s.  5d.,  mentioned  in  the  said  writ  of  revivor, 
'*  and  in  respect  of  which  the  plaintiff  now  seeks  to  revive  the  said 
'* judgment,  and  to  have  execution  in  the  same:  wherefore  the 
*' defendant  says  the  plaintiff  ought  not  to  have  execution  as 
•*  aforesaid." 

Demurrer  to  this  defence;  upon  the  ground  that  the  fact  that 
the  plaintiff  caused  the  defendant  to  be  taken  into  custody  under 
a  writ  of  ca.  aa^  issued  on  foot  of  the  judgment  sought  to  be 
revived,  does  not  amount  to  a  discharge  of  the  debt  and  costs 
secured  by  the  said  judgment;  and  inasmuch  as  said  taking  into 
custody,  and  discharge  therefrom,  does  not  afiect  the  right  of  the 
plaintiff  to  issue  writs  of  execution  against  the  lands  or  goods 
of  the  defendant. 


P.  J.  SPKenua^  in  support  of  the  demurrer. 

This  defence  is  bad,  upon  principle  and  authority.  The  writ 
of  revivor  prays  a  general  execution,  and  the  defence,  as  an 
answer  to  the  plaintiff's  right -to  that  general  execution,  relies 
upon  the  fact  of  the  plaintiff  having  arrested  the  defendant  under 
a  ca.  aa.  That  defence  in  England  would  be  a  discharge  of 
this  debt ;  but  in  this  country  that  effect  is  excluded  by  the  31st 
section  of  the  36  G.  3,  c.  30  (Ir.)^  which  enacts,  ''  That  every 
**  person  who  shall  have  charged  or  detained  his  or  her  debtor, 
<<on  a  eapiat  ad  saiirfaciendum,  or  otherwise,  shall  have  the 
''same  execution  for  the  same  debt  against  the  lands  or  goods 
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"or  other  estate  of  his  or  het  said  debtor,  by  elegit,  fieri  faeiae,  T.  T.  1861. 
'*or  otherwise,   as  if   the   said  creditor  had  not  so  imprisoned,  * 

*'  or  charged,  or  detained,  his  or  her  said  debtor  in  prison  ; 
"any  law,  practice  or  usage  to  the  contrary  notwithstanding." 
The  remedy,  therefore,  against  the  lands  and  goods  of  the  debtor 
remains  intact;  luid  this  plea,  which  is  pleaded  in  bar  to  our 
general  demand  of  execution,  cannot  be  sustained.  There  is  also 
an  express  decision  upon  the  point.  In  Bums  v.  O'Leary  (a), 
a  scire  facias  prayed  a  general  execution,  and  a  defence  was  put 
in,  almost  identical  with  that  in  the  present  case,  which  the  Court 
of  Queen's  Bench  held  to  be  bad.  Crampton,  J.,  in  the  argument 
puts  the  case  in  this  way — "  Your  difficulty  seems  to  be  that  you 
"do  not  answer  the  entire  charge  contained  in  the  scire  facias. 
**  Your  answer  is,  that  under  the  ca.sa.  the  execution  is  discharged; 
"  but  that  admits  that  the  judgment  is  still  in  force,  and  admits  the 
"plaintiff's  right  to  execution  by  a  fi.  fa,**  Those  observations 
exactly  apply  to  the  present  case.  Rotoe  v.  Murray  {b)  is  a  decision 
to  the  same  effect.  It  may  be  contended,  upon  the  other  side,  that 
the  plaintiff  should  have  issued  a  special  writ  of  revivor,  or  that  he 
should  have  replied  specially,  admitting  the  plea,  and  praying  execu- 
tion against  the  lands  and  goods ;  but  this  argument  was  pressed  in 
Bums  V.  G*Leary. 


2).  C  Heron  and  Edward  Johnson,  contra. 

The  plaintiff  by  his  writ  prays  a  general  execution.  The  defence, 
which  is  admitted  by  the  demurrer,  shows  that  he  is  not  entitled  to 
that;  yet,  if  there  were  tb  go  a  general  judgment,  a  ea.  sa.  might 
issue  again.  The  plaintiff  should  have  prayed  for  the  proper  judg- 
ment, which  was  for  a  special  execution  against  the  lands  and 
goods:  Barton  v.  Seymour (c).  In  Sawyer  v.  Norris{d),  it  has 
been  decided  that  a  judgment  creditor,  by  arresting  his  debtor, 
forfeits  the  benefit  of  the  charge  conferred  upon  him  by  the  3  &  4 
Ftc.,  c.  105.  The  25th  section  of  that  Act  is  by  analogy  an 
answer  to  the  plaintiff's  demand  of  execution.    Burns  v.  O^Leary 


(a)  3  Ir.  Com.  Law  Bep.  1. 
(c)  lH.ftB.304fi. 


(b)  1  H.  &B.296. 

(d)  7  Ir.  Chan.  Bep.  814. 
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T.  T.  1861.  was  plainly  decided  upon  special  demurrer,  although  the  report 
Exchequer, 

States  it  to  have  been  upon  general  demurrer. — [Huqhes,  B.    The 

plaintiff,  by  his  writ  of  revivor,  claims  a  right  to  three  kinds  of 

execution.    Your  plea  is,  that  be  has  no  right  to  a  ea.  sa,^  and 

jou  plead  that  in  bar  to  bis  demand  for  execution  generally,  though 

your  plea  only  covers  one  of  the  three  kinds  of  exteution  sought. — 

FxTZGEaALDi  B.    Before  the  36  G.  3,  c.  30,  this  would  have  been 

a  good  plea;  and  the  question  is,  whether,  as  that  statute  does  not 

take  away  all  protection  from  the  defendant,  the  pka  does  not 

remain  the  same  as  before ;  and  it  lies  upon  the  plaintiff  to  bring 

himself  within  the  statute.] — The  cases  upon  the  Insolvent  Acts 

show  that  that  course  should  have  been  taken,  and  a  replication 

filed,  admitting  the  plea,  and  praying  judgment  against  the  lands 

and  goods  only.     A  general  plea  has  been  held  sufficient  in  those 

cases:  Rawton  v.  Binds  {a). 

Cur,  ad,  vmli. 


FiTZGEBALD,  B. 

May  25.  Thb  was  a  proceeding  by  writ  of  revivor,  to  have  execution  on  a 

judgment  obtained  by  the  plaintiff  against  the  defendant,  on  the  8th 
of  February  1848,  for  the  sum  of  £256.  14s.  Od.  debt,  and  £11. 
3s.  5d.  costs.  The  defendant  pleaded,  in  bar  of  execution,  that  the 
plaintiff,  after  the  recovery  of  the  judgment,  and  on  the  2nd  of  May 
1848,  issued  a  writ  of  capitis  ad  satisfaciendum  on  the  judgment, 
by  virtue  of  which  he  the  defendant  was  taken  in  execution,  and 
was  kept  in  custody  until  the  3rd  of  July  1848,  on  which  day  he 
was  discharged  from  custody,  by  virtue  of*  an  order  from  the  plaintiff 
for  that  purpose ;  and  he  avers  that  the  debt  and  costs  for  which  he 
was  so  arrested  and  taken  in  execution,  and  from  which  the  plaintiff 
so  discharged  him,  are  the  same  debt  and  costs  mentioned  in  the 
writ  of  revivor. 

To  this  defence  the  plaintiff  has  demurred.  But  for  the  Irish 
statute  35  G,  3,  c.  30,  the  facts  stated  in  the  defence  would  doubt- 
less constitute  a  sufficient  bar  to  the  writ  of  revivor;  but  the  31st 
section  of  that  statute  enacts,  that  "  Every  person  who  shall  have 

(a)  lH.ftB.599. 


Digitized  by 


Google 


COMMON  LAW  REPORTS.  31 

*^  charged  or  detained  his  or  her  debtor  on  a  capias  ad  tatufacien-  T.  T.  1861. 
*'  dum^  or  otherwise,  shall  have  the  same  execution  for  the  same 
"  debt  against  the  lands  or  goods  or  other  estate  of  his  or  her  debtor, 
"  by  eiegii,  fieri  faeia$  or  otherwise,  as  if  the  said  creditor  had 
"not  so  imprisoned,  charged  or  detained  his  or  her  said  debtor  in 
"prison;  any  law,  practice  or  usage  to, the  contrary  notwithstand- 
"ing."  This  section  of  an  Act,  in  some  other  respects  merely 
temporary,  has  been  held  to  be  perpetuaL  The  facts  stated  in  the 
defence,  therefore,  though  sufficient  to  bar  any  execution  against 
the  person  of  the  defendant,  do  not  constitute  any  bar  to  an  exe- 
cution or  executions  against  his  estate ;  and  the  objection  now  made 
to  the  defence  is,  that  it  is  pleaded  to  the  whole  writ  of  revivor,  and 
in  bar  of  any  execution  thereby  sought,  and  not  of  execution  against^ 
tho  person  only. 

In  answer  to  this  it  was  urged,  on  the  part  of  the  defendant,  first, 
that  the  writ  of  revivor  ought  to  have  been  special,  founded  on 
the  particular  facts,  and  confined  to  the  executions  preserved  by 
the  statute. 

Secondly ;  that  the  plaintiff  ought  to  have  replied,  admitting  the 
facts  stated  in  the  defence,  and  seeking  the  limited  execution  only. 
And  it  was  fnrther  urged,  thirdly,  that  the  objection  could  not  be 
taken  on  general  demurrer. 

The  question  whether  the  writ  of  revivor  ought  to  have  been 
special,  in  such  a  state  of  facts,  was  raised,  but  not  decided,  in  the 
case  of  Rawe  v.  Murray  (a).  However,  in  the  subsequent  case  (^ 
Bums  V.  (yLeary  (5),  a  defence  undistinguishable  fir9m  the  present 
was  held  bad  on  demurrer,  on  the  ground  that  it  ought  to  have  been 
pleaded  in  bar  of  the  execution  against  the  person  only ;  and  it  was 
considered  that  the  objection  that  the  writ  of  revivor  ought  to  have 
been  special  was  not  sustainable.  It  appears  also,  from  the  report, 
that  the  attention  of  the  Court  was  drawn  to  what  was  also  relied  on 
here,  viz.,  by  the  form  of  pleading  in  sci.fa.^  sanctioned  in  this  coun- 
try, in  cases  under  the  Insolvent  Acts,  a  general  defence  of  discharge 
under  those  Acts,  replied  to  by  an  admission  of  the  facts,  and  a 
prayer  of  execution  against  lands  only,  but  without  success.     tJnless 

(a)  1  H.  &  B.  296.    .  (6)  3  Ir.  Com.  Law  Rep.  1 . 
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T.  T.  1861.  we  are  prepared  to  overrule  this  decision,  it  mast  rule  the  present 
case.  It  was  said,  indeed,  and  this  turns  out  to  be  the  fact,  that  the 
demurrer  in  that  case,  though  stated  by  the  report  to  be  general, 
was  special  But  the  case  of  Tkomas  y.  Heathorn  (a)  shows  that 
the  objection  that  a  pleading  purporting  to  cover  the  whole  of  the 
declaration,  answering  part  only,  may  be  taken  on  general  demurrer. 
However  we  may  think  the  more  convenient  coarse  would  be  the 
issuing  of  a  special  writ,  founded  on  the  facts  and  the  statute  of  (r.  3, 
or  that  the  plaintiff  should  be  put  to  rely  on  the  Statute  Law  in  his 
replication,  we  are  not  prepared  to  overrule  a  decbion  which^does  not 
seem  to  be  in  direct  conflict  with  any  other,  which  might  here  be 
the  subject  of  a  writ  of  error,  and  is  the  decision  of  a  Court  of 
co-ordinate  jurisdiction.  The  demurrer  must,  therefore,  be  allowed; 
but  the  defendant  may  amend,  on  payment  of  costs. 

(a)  2  B.  &  C.  417. 


Jbie  3, 12. 


FITZPATRICK  v.  PINE.* 


Where  a  party  This  was  an  action  of  trespass  to  real  property.  The  first  paragraph 

in   pleading 

sets  oat  par-  complained  that  the  defendant  broke  and  entered  certain  lands  of 

tially,     and 

relies    on,     a  the  plaintiff,  called  Springfort,  in  the  county  of  Tipperary,  and  dug 

document  not 

under  seal,  the 

Court  may,  under  sectionB  63  &  64  of  the  Common  Law  Procedure  Act  (1853), 

treat  such  document  as  if  set  out  in  pleading  in  extensor  and  giye  judgment  upon  it 

accordingly*— [Fitzgerald,  B.,  dU»€nti€iUe,'\ 

Per  FiTZOBBALB,  B. — This  rule  only  applies  to  documents  of  which  oyer  was 
demandable  before  the  Common  Law  Procedure  Act. 

An  order  of  Justices,  authorising  a  road  contractor  to  enter  the  lands  of  a  third 
party,  and  take  stones,  under  the  162nd  section  of  6  &  7  W,  4,  c.  116,  was  in  ti^e 
following  terms : — *'  Under  the  provisions  of  the  Grand  Jury  Acts,  6  &  7  W.  4, 
c  116,  s.  162, 1  hereby  authorise  and  empower  M.  O'B.,  road  contractor,  to  enter  on 
the  lands  of  S.,  in  the  possession  of  E.  F.,  for  the  purpose  of  quanying  and  cany-  ' 
ing  away  materials  for  the  repair  and  maintenance  of  400  perches  of  the  road  from 
Nenagh  to  Limerick,,  hetween  the  barony  bounds  at  T.,  and  the  barony  bounds  at 


*  Before  Figot,  C.  B.,  and  Fitzobrald  and  Dbast,  BB. 
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op,  excavated  and  undermioed  the  said  land,  and  with  hia  8ervantl«  T.  T.  1661. 
&C.J  trampled  upon,  damaged  and  injured  the  soil  and  surface  thereofi 
and  caused  the  said  surface  thereof  to  fall  in,  and  broke  the  looks 
and  gates  of  the  plaintiff,  upon  said  lands,  and  placed  upon  the  said 
land  of  the  plaintiff,  and  kept  thereon,  for  a  long  time,  a  large  quan- 
tity of  stones. 

The  second  paragraph  complained  of  a  trespass  to  the  same  land, 
by  quarrying  stones  therein. 

The  third  paragraph  was  for  a  conversion  of  a  quantity  of  stones, 
the  property  of  the  plaintiff. 

Defence. — That  before,  &o^  one  Michael  O'Brien  had  a  contract 
for  repairing  a  certain  road,  running  from  Nenagh  lo  limerick ;  and 
that  the  said  Michael  O'Brien,  under  the  proTisions  of  an  Act  of 
Parliament  passed  in  a  Session  held  in  the  sixth  and  seventh  years 
of  his  late  Majesty  King  William  the  Fourth,  obtained  an  order 
from  certain  Justices  of  the  Peace  of  the  county  of  Tipperary, 
having  authority  in  that  behalf,  to  enter  the  lands  in  summons  and 
plaint  mentioned,  being  situate  in  said  county,  and  within  the  juris- 
diction and  the  scope  of  the  authority  of  stud  Justices,  in  that  behalf, 
for  the  purpose  of  quarrying  and  carrying  away  materials  for  the 
repair  and  maintenance  of  said  portion  of  said  road,  hereinbefore 
mentioned ;  and  defendant  says,  that  said  alleged  trespasses  and 
grievances  were  done  by  the  defendant  in  quarrying  away  materials 
for  such  repair  and  maintenance  of  said  portion  of  road,  by  the 
directions  of  said  Michael  O'Brien,  and  under  and  in  exercise  of 
said  authority. 

Demurrer  to  this  defence. — Because  it  does  not  appear,  in  or  by 
said  defence,  that  the  defendant  was  the  servant  or  bailiff  of  the 
siud  Michael  O'Brien,  or  that  the  defendant  committed  the  said 
alleged  trespass  and  grievances  in  pursuance  or  fulfilment  of  any 


D.,  in  the  bf&rony  of  Upper  Ormond  and  oonnty  of  Tipperaiy ;  and  we  name  J.  Q.» 
M.  0*3.  and  M.  S.  arbitrators  as  to  damage. 

**  GiTen  under  my  hand,  at  Nenagh  Petty  Sesdons,  this  Uth  day  of  July  1800. 

*<  B.  G.  >     Justices  of  the  Peace, 
••  W,  0.)       County  Tipperaiy/' 
Held,  that  this  order  was  had,  no  jurisdiction  of  the  Justices  to  make  it  appear* 
ing  upon  the  face  of  the  order. 

VOL.  13.  S  Is 
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T.  T.  1861.  duty  owing  bj  the  defendant  to  the  said  Michael  O'Brien;  and 
t ,^^     because  that,  for  anything  that  appears  in  and  by  the  said  defence, 

FITZPATBICK 

V.  the  lands  in  said  defence  mentioned  may  have  been  a  deer-park, 

bleach-green,  orchard,  walled  garden,  haggard,  yard  or  planted 
walk,  lawn  or  avenue  to  a  mansion-house;  and  because  that  the 
order  in  said  defence  mentioned,  a  copy  of  which  has  been  fur- 
nished by  the  defendant  to  the  plaintiff,  in  pursuance  of  the  64th 
section  of  the  Common  Law  Procedure  Act  (Ireland)  1853,  and 
which  is  in  the  words  and  figures  following — "Under  the  provi- 
"sions  of  the  Grand  Jury  Act  6  &  7  W.  4,  c.  1 16,  s.  162, 1  hereby 
'*  authorise  and  empower  Michael  O'Brien,  road  contractor,  to  enter 
''  on  the  lands  of  Springfort,  in  the  possession  of  Edward  Fiinn,  for 
"the  purpose  of  quarrying  and  carrying  away  materials  for  the 
"  repair  and  maintenance  of  400  perches  of  the  road  from  Nenagh 
"to  Limerick,  between  the  barony  bounds  at  Tullyheady  and  the 
"barony  bounds  at  Derry,  in  the  barony  of  Upper  Ormond  and 
"  county  of  Tipperary ;  and  we  name  James  Quinn,  Michael  O'Brien 
"  and  Michael  Scanlan  arbitrators  as  to  the  damage. 

"Given  under  my  hand,  at  Nenagh  Petty  Sessions,  this  14th 
"day  of  July  I860. 

"R.  Gason  1  Justices  of  the  Peace, 

"William  Osborne/        Co.  Tipperary" — 

is  bad  and  of  no  effect ;  inasmuch  as  it  does  not  appear,  in  or  by  said 

order,  that  said  Justices,  or  either  of  them,  had  jurisdiction  to  make 

said  order,  or  that  it  was  proved  to  the  satisfaction  of  said  Justices, 

or  either  of  them,  that  the  gravel,  stones  or  other  materials  sought 

could  not  be  conveniently  procured  elsewhere :  and  because  it  does 

not  appear,  in  and  by  said  order,  that  the  lands  therein  mentioned 

are  not  a  deer-park,  <Ssc. ;  and  because  said  order  is  bad,  for  excess 

in  naming  arbitrators  as  therein ;  and  it  does  not  appear  that  the 

road  in  said  fourth  defence  was  such  a  road  as  said  Justices  could 

lawfully  make  such  order  in  respect  of;  and  that  the  said  defence 

affords  no  answer  to  that  part  of  the  said  writ  of  summons  and 

plaint  which  complains  that  the  defendant  placed  upon  the  lands 

of  the  plaintiff,  and  kept  thereon  for  a  long  time,  a  large  quantity 

of  stones ;  nor  to  the  part  of  said  plaint  which  complains  that 

defendant  broke  the  locks  and  gates  of  the  plaintiff,  though  said 
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defence  is  pleaded  as  a  defence  to  to  all  the  causes  of  said  action,  T.  T.  1861. 

Exchequer. 
in  said  writ.  ^ ' 

FITZPATRICK 
V. 

H.  Detfitt  (with  him  Serjeant  Armstrong)^  in  support  of  the 
demurrer. 

First ;  this^  order  of  the  Justices  is  properly  before  the  Court : 
Armstrong  v.  Turquand  (a),  and  The  Guardians  of  the  Poor  of 
the  Nenagh  Union  y.  Armstrongs  there  cited.  Secondly ;  the  order 
is  bad,  and  shows  no  jurisdiction  upon  the  face  of  it.  It  purports  to 
be  made  under  the  162nd  section  of  the  Grand  Jury  Act,  6  &  7 
W,  4,  c.  116,  \5rhich  enacts,  "That  every  County  Surveyor,  and 
"every  contractor  for  any  work  to  be  executed  by  grand  jury 
*'^  presentment,  shall  have  power  and  authority  to  dig  for,  raise  and 
•*  carry  away,  in  or  out  of  any  lands,  not  being  a  deer-park,  bleach- 
"  green,  orchard,  walled  garden,  haggard  or  yard,  or  planted  walk, 
"lawn  or  avenue  to  a  mansion-house,  any  gravel,  stones,  sand  or 
"  other  materials,  whether  the  same  be  found  in  the  same  or  any 
"  adjoining  county,  which  may  be  wanted  for  the  building,  re- 
"building,  enlarging  or  repairing  any  bridge,  arch,  gullet,  pipe 
"or  wall,  or  for  the  making,  repairing  or  preserving  any  road 
"or  footpath,"  making  satisfaction  for  damage,  as  prescribed  by 
the  section ;  "  provided,  nevertheless,  that  it  shall  not  be  lawful 
"for  any  such  contractor  or  surveyor  to  enter  any  such  lands 
"for  any  such  purpose,  against  the  will  of  the  occupiers  thereof, 
"without  the  previous  order  of  a  Justice  of  the  Peace;  which 
"  order  any  such  Justice  is  hereby  authorised  and  required  to  grant, 
"  on  its  being  proved  to  his  satisfaction  that  the  gravel,  stones  or 
"other  materials  sought  cannot  be  conveniently  procured  else- 
"  where."  The  order  should  find  the  facts  required  by  that  section, 
and  contain  an  adjudication  upon  them.  Further,  it  should  have 
negatived  the  exceptions  mentioned  in  the  section.  Again,  there 
is  nothing  to  show  that  the  lands  upon  which  the  entry  was  made 
were  in  Tipperary  at  all.  The  plea,  at  all  events,  should  have 
negatived  the  exceptions  in  the  section,  if  the  order  did  not.  He 
cited  The  Queen  v.  Martin  (6)  *,  The  Queen  v.  The  Inhabitants  of 

(a)  9  It.  Com.  Law  Rep.  32.  (6)  2  Q.  B.  1037  n. 
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T.  T.  186).  HieUing(a);  Perry  r.  Fitzhtwe  {b)  i  Van  Bmm'M  ea$e{e)\  Dan- 

Exch  €Cftt€T» 

v.-^v '     *on  V.   Wilson  {d);   Stammers  y.    Yearsley{e)\   Regnia  v.    The 

nTZPATRIGK 

V.  InhabUants  of  HelUngly  (f) ;    The  King  y.   The  Inhabitants  of 

Austreyig) ;  Christie  v.  Uuwin  (A);  Pritchard  y.  Long  (t) ;  Visva" 
sour  V.  Omrod  (A). 

IF.  Ayim  and  J.E.  Waish,  eontra. 

The  cases  whieb  haye  been  cited  are  cases  on  conyietion%  whicb 
are  criminal  records,  aad  different  from  the  document  here  relied 
on,  whicb  is  an  order.  The  Court  will  intend  that  everything  in 
an  order  has  been  done  regularly:  1  Wms.  Saund.,  p.  313.  Rex  y. 
Lloyd  (/)  decided  that  the  evidence  on  whicb  an  order  is  founded 
need  not  be  set  out.  But,  further,  we  submit  that  the  Court  has  no 
power  to  look  outside  the  defence,  and  that  the  order  itself  is  not 
before  the  Court.  Armstrong  y.  Turquand  (m)  was  a  case  in  which 
a  deed  was  referred  to  in  a  pleading ;  and  it  was  held  that  the  Court, 
under  sections  63  and  64  of  the  Common  Law  Procedure  Act  1853, 
was  at  liberty  to  look  at  the  deed.  That  rule  is  only  true  in  respect 
of  deeds  of  which  oyer  was  demandable  before  the  Common  Law 
Procedure  Act,  and  has  no  application  to  documents  such  as  this 
order  is.  The  68rd  section  of  the  Conmion  Law  Procedure  Act 
1863  enacts,  that  ^It  shall  not  be  necessary  for  any  party,  in  his 
^•aummonst  and  [daint,  or  defence  or  other  pleading,  to  set  forth 
^'more  of  any  deed  or  document  than  such  parts  thereof  as  are 
**  material  to  his  action  or  defence,  or  to  the  purport  and  effect 
'* thereof;  and  it  shall  no*  be  necessary  to  make  profert  of  any 
^Meed  or  document,  and^  if  profert  be  made,  it  shall  not  entitle 
^  a  party  te  craye  oyer  o^  or  to  set  out  upon  oyer,  such  deed  or 
**  other  doeuipent."  Befoie  this  Act,  if  a  party,  in  the  case  of  a 
deed,  omiked  to  state  in   pleading  any  portion   material  to  his 

(a)  7  Q.  B.  880.  •  (6)  8  Q.  B.  757. 

(c)  9  Q.  B.  669.  (O  11  Q.  B.  890. 

(e)  10  Bfag.  85.  Cf)  5  Jur.,  N.  S.,  626. 

ig)  6  M.  &  S.  319.  (A)  II  Ad.  &  EU.  373. 

(i)9M.«hW.  666.  (*!)6B.&a48a 

(0  2  Str.  996.  (m)  9  Ir.  Com.  Law  Rep.  32. 
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adversary,  oy«r  should  be  craved,  and  the  deed  set  out  upon  the  T.  T.  1861. 

Exekefuer, 
record  by  the  opposite  party,  which  made  the  deed  a  part  of  the 

riTZPATEIOK 

pleading  of  the  party  who  relied  on  it.     But  the  law  was  different  v, 

aa  to  documents  of  which  oyer  was  not  demandable.  The  opposite 
party  should  plead  that  the  instrument  contained  such  and  such 
provisions,  setting  them  forUi,  and  the  document  became  a  portion 
of  his  own  {heading.  There  is  no  provision  in  the  Irish  Act  corres- 
ponding to  the  56th  section  of  the  English  Common  Law  Procedure 
Act,  15  &  16  Vie^  c.  76,  enabling  a  party  in  the  case  of  all  instru- 
ments to  answer  in  pleading  by  setting  out  the  material  portions, 
making  them  a  part  of  his  own  pleading.  As  this  cannot  be  done 
in  the  case  of  deeds,  it  follows  that  there  is  still  a  distinction  here 
between  deeds  of  which  oyer  was  demandable,  and  documents  of 
which  oyer  was  not  demandable.  The  64th  section  enacts  that, 
**When  any  party  shall  rely  on  any  deed  or  document,  or  any 
'^portion  thereof,  in  his  pleading,  the  said  deed  or  document  shall 
'*be  produced  upon  every  trial  and  argument  in  the  cause,  unless 
''its  non-production  can  be  satisfactorily  excused;  and  in  default 
'^thereof  it  shall  be  lawful  for  the  Court  or  Judge  before  whom 
'*8Qch  trial  or  argument  shall  be  had,  to  exclude  the  said  party 
^80  in  defeult  from  all  benefit  or  advantage  of  the  said  deed  or 
^  documeBt.**  The  prior  section  having  done  away  with  the  demand 
of  oyer^  and  the  practice  of  setting  out  a  deed  on  oyer^  the  64th 
section  substitutes  the  production  of  the  deed,  which  has  been  held 
to  give  to  the  opposite  party  the  same  rights  as  he  would  have  had 
by  isr9kV\ng  oyer  :  Armstrong  v.  Turquand;  but  in  the  case  of  deeds 
of  which  oyer  was  not  demandable,  the  benefit,  if  omitted,  could  only 
have  been  obtained  by  setting  them  out  in  pleading,  which  might 
have  been  done  before  as  well  as  since  the  Common  Law  Procedure 
Act ;  and  there  is,  therefore,  no  ground  for  inferring  that  the  pro- 
duction oi  sfich  a  document  can  enable  a  party  to  make  a  use  of 
it  which  could  not  have  been  made  before  the  Common  Law  Pro- 
cedure Act. 

Serjeant  Armstrong^  in  reply. 

The  provisions  of  the  64th  section,  which  are  applicable  to  "  any 
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T.  T.  1861.  deed  or  document,''  were  intended  as  a  substitution  for  the  56th 
Exchequer.  ,  «     ,       --^      ,    ,     ^ 

^ , '     section  of  the  English   Common   Law  Procedure  Act?  and  the 

FITZPATRICK 

V.  object  of  the  Legislature  was,  that  a  party  should  have,  by  the 

production  of  the  instrument,  every  benefit  which  he  could  derive 
by  pleading  it.  The  object  was  to  shorten  pleadings.  ''Deeds'* 
and  '^ documents"  are,  by  the  64th  section,  put  upon  the  same 
footing;  and,  therefore,  Armstrong  v.  Turquand  is  expressly  in 
point. 

As  to  the  other  point  he  cited  Rex  v.  Jukes  (a) ;   The  King  v. 
The  Inhabitants  of  Cheshire  (b). 

Cur.  ad.  vult. 


Their  Lordships,  differing  in  opinion,  delivered  judgment  seriatim. 

Deasy,  B. 
June  12.  This  was  an  action  of  trespass.    The  defence  was  founded  on  an 

order  of  Justices,  made  under  the  I62nd  section  of  the  6  <&  7  H^.  4, 
c.  116.  The  demurrer  sets  out  the  order  in  extenso.  It  was  argued, 
first,  that  we  are  at  liberty  to  look  at  the  order ;  secondly,  that  the 
order  is  bad.  No  difficulty  arises  as  to  the  latter  point.  No  adjudi- 
cation of  the  Justices,  such  as  is  required  by  the  I62nd  section  of 
the  Grand  Jury  Act,  appears  upon  the  face  of  the  order.  The 
difficulty  arises  on  the  first  question.  As  this  is  not  a  deed,  it 
is  said  the  Court  cannot  incorporate  it  with  the  pleadings.  The 
63rd  section  of  the  Common  Law  Procedure  Act  1863  enables 
a  party  to  set  out  so  much  of  any  deed  or  document  as  is  mate- 
rial to  his  action  or  defence,  and  abolishes  the  necessity  of  profert. 
The  64th  section  requires  the  production  of  any  deed  or  document 
relied  on,  on  every  argument  and  trial.  The  question  is,  as  to  the 
effect  of  the  latter  section.  It  is  contended  that,  as  a  document 
could  not,  before  the  Common  Law  Procedure  Act,  have  ever 
been  incorporated  in  pleading,  it  cannot  now.  In  Armstrong  v. 
Turquand  (jc)y  it  was  decided  that,  on  the  argument  of  a  demurrer  to 
a  replication,  in  an  action  on  a  policy  of  insurance,  where  the  ques- 

(a)  8  T.  B.  542.  {h)  5  B.  &  Ad.  439. 

(c)  9  Ir.  Com.  Law  Bep.  32. 
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tion  turned  on  the  construction  of  the  policy,  the  Court  could  look  T.  T.  1861. 

Exchequer. 
at  the  policy,  and  decide  on  the  terms  of  it,  and  not  on  the  state-      ^— v ' 

FITZPATBICK 

ment  in  the  pleadings.     That  case  followed  a  decision  in  this  Court,  v, 

unrep9rted.     It  is  distinguishable  from  this  case,  as  being  the  case 
of  a  deed,  and  capable  of  having  been  set  out  on  oifer.    I  do  not 
think  the  Court  intended  so  to  confine  it.     At  page  41  of  the  report 
of  Armstrong  v.  Turquand^  I  find  this  passage  in  the  judgment: — 
^'  It  was,  at  all  events,  good  sense  to  recommend  it.    It  enables  the 
*'  Court  to  dispose  of  the  rights  of  the  suitors,  founding  their  judg- 
'^  ments  on  facts  as  they  exist,  and  not  as  they  are  fancied  by  an 
*'  ingenious  pleader.     It  is  not  attended  with  any  practical  incon- 
*'  venience,  as  it  will  merely  render  it  necessary  that  pleaders  should 
<Mook  at  documents  themselves,  and   not  be  contented   with  the 
^^  statements  of  them  in  their  adversary's  pleading."     I  think  the 
reasons  there  stated  equally  apply  to  this  case.     I  think  the  decision 
involves  this,  that  the  effect  of  the  sections  of  the  Common  Law 
Procedure  Act  is  that  whenever,  on  argument,  a  question  arises 
as  to  the  effect  or  construction  of  a  deed  or  document  referi*ed 
to  in  a  pleading,  the  Court  can  refer  to  the  original,  and  give 
its  judgment  according  to  its  opinion  on  that  original,  and  not 
according  to  the  statement  of  it  in  the  pleading.     All  the  argu- 
ments founded  on  convenience  equally  apply   to   the  case  of  a 
document  as  to  the  case  of  a  deed;  and,  as  it  has  been  once 
decided  in  the  case  of  a  deed,  I  think  we  are  justified  in  applying 
the  same  rule  to  the  case  of  a  document. 

FiTZGEBALD,  B. 

On  one  of  the  points  of  this  case,  I  have  the  misfortune  to  differ 
from  the  other  Members  of  the  Court.  While  I  agree  that,  if  we 
are  entitled  to  treat  the  Justices'  order,  produced  on  the  argument, 
as  forming  tn  extento  a  part  of  the  defence,  the  demurrer  ought 
to  be  allowed,  I  am  of  opinion  that  we  cannot  so  treat  it.  The 
question  turns  on  the  63rd  and  64th  sections  of  the  Common  Law 
Procedure  Act  1853.  The  63rd  section  is  this — [His  Lordship 
read  it]. — The  first  sentence  seems  to  make  no  alteration  in  the 
law.     But,  as  the  law  was  before,  a  party  relying  on  a  certain 
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T.  T.  1861.  cla88  of  documents  in  his  pleading,  though  he  was  not  hound  to 
Exchequer.  ,  -    ,  .  ,  .  .  ,  , 

^-^ — V — ^     State  more  thereof  than  was  material  to  his  case,  was  bound  to 

PITZPATEIOK 

V.  make  profert  of,  and  (on  oyer  craved  by  the  opposite  party)  to 

produce  the  document.  Then  the  opposite  party  could  set  out 
on  the  record  the  whole  as  a  part  of  the  pleading  of  the  party 
relying  on  it.  The  section  does  away  with  the  necessity  of  profert ; 
and  it  takes  away  the  right  of  oyer^  and  also  of  setting  out  the 
whole  of  the  document  on  the  record.  It  does  not,  however  (in 
terms  at  least),  take  away  the  right,  supposing  the  document 
could  be  shown  to  the  Court,  of  treating  it  as  a  part  of  the 
pleading  of  him  who  relies  on  it. 

It  is  further  to  be  observed  that,  with  respect  to  deeds  of  which 
oyer  was  demandable,  if  the  party  pleading  omitted  any  part  mate- 
rial to  his  adversary,  the  only  mode  of  taking  advantage  of  this 
was  by  craving  oyer^  and  making  the  instrument  a  part  of  the 
pleading  of  him  who  relied  on  it ;  the  adversary  could  not  plead 
that  the  deed  contained  the  provision  omitted.  The  law  was  other- 
wise, however,  as  to  instruments  of  which  oyer  was  not  demandable, 
when  relied  on  in  pleading,  and  but  partially  stated.  The  opposite 
party,  relying  on  something  omitted,  could  not  make  the  whole 
instrument  a  part  of  his  adversary's  pleading ;  but  he  could  answer 
that  the  instrument  contained  the  omifted  provisions,  and  set  them 
forth.  Of  some  documents,  of  which  profert  was  not  necessary,  the 
Courts  were  in  the  habit  of  enforcing  production,  for  the  purpose  of 
trial  or  argument,  though  by  no  means  of  all.  The  English  Com- 
mon Law  Procedure  Act  (15  &  16  Fie.,  c.  76,  s.  56)  contains  a 
similar  provision  with  ours,  as  to  profert  and  oyer.  But,  by  the 
56th  section,  it  proceeds  to  enable  the  party  against  whom  any 
deed  or  document  is  pleaded  to  answer,  in  pleading,  by  setting 
out  such  parts  of  the  instrument  as  he  considers  material,  making, 
however,  what  he  sets  out  a  part  of  his  own,  and  not  of  his  adver^ 
sar/s  pleading.  The  English  Act,  therefore,  as  to  the  matter  of 
pleading,  puts  deeds  of  which  oyer  was  before  demandable,  and 
documents  of  which  oyer  was  not  demandable,  when  pleaded  respec- 
tively, on  the  same  footing  as  the  latter  were  before  the  statute. 
Of  neither  can  oyer  now  be  demanded ;  neither  can,  by  being  set 
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ODt,  be  made  part  of  the  pleading  of  him  who  relies  on  them;  but  T.  T.  1861. 

to  both  omitted  parts  may  be  pleaded  in  answer.     The  Irish  Act     ^^   »       ^ 

nrspATaxcK 
contains  no  such  provision^    The  plain  effect  of  this  appears  to  me  v, 

PUfC 

to  be  that,  as  to  the  matter  of  pleading,  there  is  still  necessarily 
a  distinction  in  this  country  between  deeds  of  which  oyer  was 
demandable  before  the  statute,  and  documents  of  which  oyer  was 
not  demandable.  With  reference  to  the  first,  you  cannot  now,  any 
more  than  you  could  before  the  statute,  plead  in  answer  omitted 
portions,  making  them  a  part  of  your  own  pleading.  With  refer- 
ence to  the  latter,  you  can  do  this,  just  as  you  could  before  the 
statute;  and  it  is  every  day's  practice  so  to  do.  But  the  Irish 
statute  does  contain  a  provision  to  which  there  is  no  corresponding 
provision  in  the  English.  The  64th  section  is  this — [His  Lordship 
read  it.] — This  section,  I  agree,  applies  to  both  classes  of  docu- 
ments. It  alters  the  law  as  to  both.  The  production  of  deeds 
of  which  oyer  was  demandable  before  the  statute  is  now  enforced 
without  craving  oyer.  The  production  of  all  other  documents  relied 
on  in  pleading  is  now  enforced ;  and  the  power  of  doing  so  is  not 
limited  to  any  particular  class.  The  section,  though  it  states  the 
consequences  of  default  in  producing  the  documents,  is  silent  as 
to  the  use  to  be  made  of  them  on  production.  That  being  so, 
I  confess  I  know  of  no  right  that  we  have  to  give  them  any 
use,  on  production,  unknown  to  the  law  before  the  statute.  As 
to  deeds  of  which  oyer  was  demandable,  when  produced  on  dyer^ 
you  could  set  them  out  on  the  record,  and,  when  so  set  out, 
treat  them  as  part  of  your  adversary's  pleading.  The  law  forbids 
the  demand  of  oyer — it  forbids  the  setting  out  on  the  record ;  but 
it  does  not  in  terms  say  they  shall  not,  when  produced,  be  treated 
as  part  of  the  adversary's  pleading.  On  the  other  hand,  it  does 
not  enable  you,  in  the  case  of  such  documents,  to  plead  material 
parts  omitted.  In  this  state  of  things,  the  Court  of  Common  Pleas, 
and  not  unreasonably,  as  I  think,  held,  in  the  case  of  Amatrong 
V.  Turquand{a%  that  such  use  as  was  before  made  might  be 
made  of  them  on  production  on  the  argument  of  a  demurrer-^ 
they  might  be  treated  as  part  of  the  pleading  of  the  party  who 

(a)  9  Ir.  Com.  Law  Rep.  32. 
VOL.  13.  6  L 
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T.  T.  1861.  relied  on  them.    But  I  can  see  nothing  in  the  Act,  by  inference 
^.  "v      ^     or  otherwise,  to  enable  us  to  make  this  use  of  documents  of  which 

riTSPATRZCK 

V.  aifer  was  not  demandable  before  the  Act,  and  of  which  this  use 

puns 

was  unknown  to  the  law,  and  as  to  wliich  still  in  this  country 

the  practice  is  that,  if  parts  are  omitted  by  the  party  pleading, 

you  may  answer  by  setting  out  the  whole,  or  such  parts  as  you 

consider  material,  but  making  it  part  of  your  own  pleading.    It 

seems  to  me  wholly  anomalous  to  say  that,  with  respect  to  such 

documents,  you  may  do  both ;  that  is  to  say,  either  by  compelling 

the  production  of  the  documents  under  it,  as  set  out  in  gxienso  t>y 

your  adversary,  or  plead   the  whole  of  it  as  part  of  your  own 

pleading.    I  think,  therefore,  we  cannot  treat  the  Justices*  order 

in  this  case  as  part  of  the  defendant's  plea ;  and,  that  being  so, 

I  think  the  demurrer  ought  to  be  overruled. 

PiooT,  C.  B. 

The  cases  oi  Armstrong  v.  Turquand{a\  and  The  Guardians  of 
the  Poor  of  the  Nenagh  Union  v.  Armstrong^  in  this  Court  (which 
is  not  reported,  but  which  is  correctly  cited  in  the  judgment  in 
Armstrong  v.  TurquandJ^  establish  that,  if  the  document  in  ques- 
tion in  this  case  were  a  deed,  the  Court  would  use  it  '*  on  the 
argument,"  and  act  on  it  for  the  purpose  of  decision.  The  words 
of  the  64th  section  are : — ^'  Where  the  party  shall  rely  on  any 
^'deed  or  document^  or  any  portion  hereof,  in  his  pleading,  the 
**said  deed  or  document  shall  be  produced  upon  every  trial  and 
'*  argument  in  the  cause,  unless  its  production  can  be  satisfactorily 
^' excused.^  There  is  nothing  in  the  section  which  distinguishes 
a  deed  from  any  other  document;  and,  upon  the  frame  of  this 
section  alone,  I  think  every  other  document  relied  on  in  the 
pleading  must  be  dealt  with  in  the  same  manner  as  a  deed. 

One  main  object  of  the  Common  Law  Procedure  Act,  as  dis- 
closed in  its  provisions,  was  to  abridge  pleadings,  not  only  by 
diminishing  their  length  (ss.  10,  16,  76),  but  also  by  lessening 
their  number.  The  plan  of  firaming  issues  upon  defences  alone, 
without  replications,  showed  this  to  be  one  of  the  purposes  of 

(a)  Uiinquru, 
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the  Act;  and  it  appears  still  more  plainly,  if  possible,   by  the  T.  T.  1861. 
48th  section,   which  prohibits    any   pleading,   subsequent   to  the      .^S^ /' 

FITZPATBICK 

defence,  without  the  leave  of  the  Courts    The  abolition  of  the  9. 

practice  of  craving  ojfer  of  a  deed,  and  then  setting  it  forth  for 
the  purpose  of  demurring,  was  in  furtherance  of  the  same  object : 
and  it  appears  to  me  that  tliis  purpose  of  the  statute  would  be 
very  considerably  contravened  by  our  holding  that  the  64th  sec- 
tion did  not  apply  the  same  rule  to  other  documents  as  to  deeds. 
It  is,  as  to  them,  rather  more  necessary,  with  a  view  to  the  pre- 
venting of  prolixity,  than  it  is  as  to  deeds.  When,  according  to 
the  old  practice,  oyer  was  craved,  and  the  deed  was  set  forth  on 
ojfer,  the  party  setting  it  forth  made  it  part  of  his  adversary's 
pleading,  and  was  thus  enabled  to  take  the  opinion  of  the  Ck)urt 
upon  its  construction  by  a  demurrer,  without  any  further  pleading. 
But  where  a  defendant  in  his  plea  pleaded  an  instrument  which 
was  not  a  deed,  or  pleaded  a  deed,  with  an  excuse  for  not  making 
profert,  as  was  done  in  Hifde  v.  Watts  {0)^  the  only  course  for 
the  plfuntifT  was,  to  set  forth  the  instrument  in  his  replication; 
and  then  the  defendant  was  obliged,  in  order  to  take  the  opinion 
of  the  Court,  to  demur.  But,  further,  the  plaintiff,  in  such  a  case, 
might  set  forth  certain  parts  only  of  the  instrument,  namely,  those 
on  which  he  relied  as  explaining  or  qualifying  the  portion  set  forth 
by  the  defendant ;  and  it  might  be  necessary  then  for  the  defendant 
to  put  in  a  rejotnder,  setting  forth  the  entire.  This  is  a  course  of 
proceeding  wholly  foreign  to  the  plan  of  procedure  contemplated  by 
the  Legislature  in  the  Common  Law  Procedure  Act,  according  to 
which  there  can  be  no  pleading  subsequent  to  a  defence,  without 
'^  special  leave  "  of  the  Court  or  a  Judge,  obtained  on  application 
for  that  purpose.  It  seems  very  improbable  that  the  Legislature 
would  have  imposed  that  restriction  if  it  contemplated  the  necessity 
of  so  settbg  forth  instruments  in  alternate  pleadings  ;  and  they 
must  be  so  set  forth,  in  order  to  allow  parties  to  present  their  cases 
properly  to  the  Court,  unless  we  give  to  the  64th  section,  as  to  all 
documents,  the  construction  which,  in  the  two  cases  already  referred 
to,  was  given  to  it  as  to  deeds.    A  comparison  between  the  English 

(a)  12  M.  &  W.  254. 
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T.  T.  1861.  Common  Law  Procedure  Act,  which  was  passed  in   1852,  with 
— -V— — /     the  Irish  Common  Law  Procedure  Act,  which  was  passed  in  1853, 

HTSPATBIOK 

v.  will  tend  to  the  same  conclusion.     I  quite  concur  in  the  observa- 

punt* 

tions  made  bj  the  Lord  Chief  Justice  of  the  Common  Pleas,  in 

Armsirong  v.  Turquand  (a),  on  the  provisions  of  these  two  statutes, 
passed  bj  the  Legislature  in  pari  materia.  I  maj  observe,  in  addi- 
tion, that  not  only  does  the  63rd  section  of  the  Irish  statute  contain 
a  provision  which,  in  a  part  of  it,  follows  in  terms  those  of  the  55th 
section  of  the  English  Act  (showing  that  the  Legislature  had  before 
them  that  section  in  framing  the  Irish  enactment),  and  not  only  is 
there,  in  the  English  Act,  nothing  analogous  (as  to  the  matter  now 
before  us)  to  this  provision  of  the  64th  section  of  the  Irish  statute, 
but  the  Irish  statute  altogether  omits  the  56th  section  of  the  English 
Act.  That  section  provides,  **  That  a  party  pleading  in  answer  to 
"  any  pleading,  in  which  any  document  is  mentioned  or  referred  to, 
**  shall  be  at  liberty  to  set  out  the  whole,  or  such  part  thereof  as 
"  may  be  material ;  and  the  matter  so  set  out  shall  be  deemed  and 
'*  taken  to  be  part  of  the  pleading  in  which  it  is  set  out.**  The 
omission  of  any  such  provision  in  the  Irish  statute  appears  to  me 
very  plainly  to  indicate  that  the  Legislature  did  not  contemplate 
any  such  pleading,  and  that  they  considered  that  they  sufficiently 
provided  for  the  proper  use  of  the  deed  or  document,  wherever  it 
should  be  necessary  to  show  its  contents  to  the  Court,  by  enforcing 
its  production  '*  upon  every  argument."  And  this  inference  of  their 
intention  is  greatly  fortified  by  the  48th  section,  before  referred  to, 
which  prohibits,  generally,  any  further  pleading,  after  the  defence, 
without  leave  of  the  Court.  If  they  contemplated  the  setting  forth, 
in  a  subsequent  pleading,  of  the  document  relied  on  in  the  pleading 
next  preceding,  I  think  it  not  probable  that  they  would  have 
omitted  to  provide,  by  some  such  provision  as  the  56th  section  of 
the  English  statute,  that  a  party  whose  adversary  referred  to  a 
document  in  support  of  his  pleading  should  be  freed  from  the 
restriction  imposed  by  the  48th  section  of  the  Irish  Act,  and  be 
at  liberty  to  answer  his  adversary,  by  setting  forth  the  whole 
document,  or  the  material  parts  of  it. 

(a)  9  Ir.  Com.  Law  Bep.  39. 
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I  have  stated  that,  if  this  were  the  case  of  a  deed,  I  should  T.  T.  1861. 

Elxchequer* 
consider  myself,  sitting  in  this  Court,  as  bound  bj  the  decisions      ^ ' 

FITZPATBICK 

to  which  I  have  referred.    Even  if  I  were  not  so  bound,  I  should  v. 

not,  on  re-consideration,  dissent  from  those  authorities.     The  con- 
struction of  the  Act  is  certainly  not  free  from  difficulties.    As  one 
whose  habits  of  thought  and  practice  were  at  one  period  much 
directed  to  the  business  of  pleading,  I  might,  perhaps,  incur  some 
risk  of  being  among  those  who  (as  intimated  by  the  Lord  Chief 
Justice,  in  Armstrong  v.  Turquand)  are  liable  to  be  startled  at 
such  an  innovation  on  all  the  old  rules  of  pleading  as  those  decisions 
seem  to  involve.    But  I  own  I  feel  anything  but  regret  at  the 
unriveting  of  the  fetters  which  those  rules  imposed  upon  suitors 
in  their  pursuit  of  justice;  and  I  am  more  than  content  to  resign 
myself  to  some  seeming  anomaly,  in  order  to  prevent  the  re-imposi- 
tion of  those  fetters  in  new  forms.     Ojfer  is  abolished ;  so  ought 
the  setting  out  of  deeds  tit  eztenso.    Where  a  party  refers  to  a 
deed   in  his  pleading,   and  produces  it  to  the  Court,  and  to  the 
opposite   party,   and  when   that  party  desires  the  opinion  of  the 
Court  upon   the  question  whether  the  deed  supports  the  case  of 
the  party  who  relies  on  it,  nothing  more  is  required  for  decision 
than  the  pleading  and  the  deed.     No  further  or  better  information, 
with  a  view  to  forming  a  judgment,  can  be  acquired  by  the  Court 
from  the  ceremony  of  first  setting  forth  the  substance  of  a  deed  in  a 
pleading,  written  out  on  paper  or  on  parchment,  and  then,  in  order 
to  raise  a  question  as  to  its  true  import,  setting  forth  a  copy  of  the 
deed,  written  on  another  piece  of  parchment  or  paper,  the  contents 
being  compared  with  the  contents  of  the  instrument  set  forth.    A 
shorter,  simpler,  cheaper  and  equally  effectual  course  is,  to  treat 
every  pleading  in  which  a  party  relies  on  a  deed  or  instrument  as 
incorporating  all  its  provisions ;  to  oblige  the  party  relying  on  it  to 
produce  it ;  and  then  to  take  his  pleading  and  his  deed,  as  if  they 
contained  together  one  connected  statement.      And  this  I  under- 
stand to  be,  in  effect,  the  substantial  matter  decided,  as  to  a  deed, 
in  The  Guardians  of  the  Poor  of  the  Nenagh  Union  v.  Armstrong^ 
and  in  Armstrong  v.  Turquand.    No  inconvenience  appears  to  exist 
in  this  course,  more  than  in  the  course  adopted  in  the  case  of  bills 
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T.  T.  1861.  of  exceptions  under  the  121st  section,  and  the  form  No.  6,  schedule 
^ — V '     (B)  of  the  Irish  Common  Law  Law  Procedure  Act ;  according  to 

riTZPATRICK 

V.  which,  by  consent  of  the  parties,  or  bj  order  of  the  Judge,  any  deed 

PINB 

or  document  may  be  incorporated,  by  reference,  in  a  bill  of  excep- 
tions, ^*  without  setting  forth  the  same."  The  rights  of  the  parties 
may  altogether  depend  upon  the  terms  of  a  document  so  referred  to, 
as  well  as  upon  the  terms  of  a  document  stated  in  the  pleadings  and 
brought  before  the  Court  upon  a  demurrer.  Upon  a  motion  for  a 
new  trial  (especially  in  an  ejectment  on  the  title),  the  most  import- 
ant rights  are  often  determined  upon  documents  not  mentioned  at 
all  in  the  pleadings ;  and  in  each  of  these  cases  the  question  may 
be  presented,  by  writ  of  error,  or  now  by  appeal,  to  the  highest 
Court  of  appellate  jurisdiction.  If  we  once  free  our  minds  from 
notions  which  our  professional  habits  are  calculated  to  engraft  upon 
them,  drawn  from  the  long  established  system  of  pleading  which 
required  every  document,  or  portion  of  a  document,  material  for 
decision  on  demurrer,  to  be  set  out  on  the  record,  we  shall  find 
that  there  is  nothing  in  the  nature  of  a  demurrer  which  ought  to 
prevent  the  Court  looking  outside  the  record.  And  this  may  be 
done  without  ofiending  otherwise  than  in  form,  or  rather  in  appear- 
ance, the  old  and  favored  maxim  that  the  Court  cannot  ''  travel  out 
of  the  record."  To  reconcile  this  part  of  our  procedure  with  that 
rule,  we  may  apply  another  well-known  maxim,  verba  relaia  inesse 
videntur,  which  may  serve  to  remove  even  that  objection.  The 
document  relied  on  being  treated  as  part  of  the  pleading  (as  it  may 
be  a  part  of  a  bill  of  exceptions),  the  whole  is  before  the  parties 
and  the  Court,  for  argument  and  for  decision. 

Nor  is  this  so  great  and  so  anomalous  an  innovation  as  may  be, 
at  the  first  view,  supposed.  It  is,  in  effect,  only  recurring  to  what 
was  done  before  pleadings  were  written,  when  special  pleading  had 
not  yet  become  half  science,  half  art ;  when  a  party  relying  upon  a 
deed  came  with  it  into  Court,  making  profert  by  producing  it  before 
the  Judges ;  when,  at  the  instance  of  his  adversaries,  it  was  read, 
and  then  demurred  to ;  and  when  the  Court,  on  having  it  read,  and 
hearing  the  demurrer,  decided  between  the  parties.  The  allegations 
and  the  document  were  taken  down  by  the  officer  of  the  Court ;  and 
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were  then  recorded.     The  hbtory  of  this  ancient  practice  was  given  T.  T.  1861. 
bj  Serjeant  Stephen,  in  the  first  chapter  of  the  former  editions  of     - — ^±L^' 

7IZTFATRICK 

his  work  on  Pleading.    Under  the  48th  section  of  the  Common  v. 

Law  Procedure  Act,  the  Court,  or  its  officer,  maj  authenticate  the 
document  by  an  official  mark  or  indorsement,  which,  like  the  signa- 
ture or  initials  of  the  Judge's  Registrar  at  a  trial,  may  show  to  an 
Appellate  Court  the  ''deed  or  document"  on  which  the  judgment 
was  pronounced  by  the  Court  of  original  jurisdiction. 

For  these  reasons,  I  am  of  opinion  that  we  are  at  liberty,  in  this 
case,  to  look  at  the  order  of  the  Magistrates  relied  on  in  the  defence 
demurred  to.  And  so  holding,  and  looking  at  that  order,  I  am  very 
clearly  of  opinion  that  it  gave  no  authority  to  do  the  acts  which  are 
complained  of  in  this  action,  and  as  to  which  it  is  relied  on  as  a 
justification.  It  is  unnecessary  to  refer  to  the  authorities  which 
were  cited  in  the  argument.  They  establish,  that  an  order  of 
Magistrates,  as  well  as  a  conviction,  must  show,  upon  the  face  of 
it,  that  the  Magistrates  who  made  it  did  so  in  the  exercise  of  lawful 
authority,  within  their  jurisdiction.  This  order  does  not  show,  what 
was  essential  to  give  the  Magistrates  authority  to  make  it,  under 
the  162nd  section  of  the  Grand  Jury  Act  ($  <&  6  FT.  4,  c.  116), 
that  it  was  proved  to  their  satisfaction  that  the  stones  or  materials 
to  be  quarried  and  carried  away  from  the  premises  mentioned  in  the 
order  could  not  be  conveniently  procured  elsewhere.  That  omission 
alone  is  sufficient  to  vitiate  the  order.  I  may  observe  that  it  is  not 
stated  in  the  order — nor  even  averred  in  the  plea,  that  Michael 
O'Brien,  the  party  who  obtained  the  order,  had  a  contract  for  a 
road,  under  the  Act  of  Parliament.  Whether  the  fact  that  be  had 
sucb  a  contract  may  or  may  not  be  so  inferred  or  understood,  from 
some  of  the  general  expressions  contained  in  the  defence,  whether 
or  not  the  defence  itself  is  defective  in  the  want  of  substantial 
averments  to  constitute  an  answer  to  the  plaint,  it  is  not  necessary 
to  inquire,  since  the  order  cannot  sustain  the  pleading.  I  prefer 
resting  my  judgment  on  this  latter  ground.  At  the  same  time,  I 
wish  not  to  be  understood  as  considering  the  defence  in  other  res- 
pects sufficient.  It  may  be  that,  on  examining  it  closely,  its  defects 
may  amount  merely  tp  a  want  of  certainty.     Lord  Ellenborough 
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T.  T.  1861.  once  said,  of  a  pleading  framed  in  terms  of  similar  vagueness  and 
Exch€(pi€r» 
^ /— -^     generality: — '' Neither  is  it  necessary  to  draw  the  line,  and  say  how 

VITZPATRICK 

V,  **  little  information  a  declaration  may  give  to  the  Court,  of  the  real 

*' contract  between  the  parties;  how  nearly  it  may  be  reduced  ad 
^^  modem  et  ossa*'(a).  It  may  be,  that  this  defence,  in  the  other 
parts  of  it,  if  the  order  were  sufficient,  might  be  sustainable  on 
demurrer,  though  it  might  also  be  considered  so  vague  and  uncer- 
tiiin  that,  on  a  motion,  it  must  be  set  aside.  As  to  this,  I  only 
wish  to  guard  myself  against  giving  any  sort  of  approval  or 
sanction  to  a  mode  of  pleading  in  which  the  skill  and  ingenuity 
of  the  draftsman  appear  to  have  been  taxed,  in  giving  the  least  pos- 
sible information  to  the  party  who  is  to  answer,  or  to  the  Court 
which  is  to  decide. 

(a)  Andrews  v.  Whitehead  (13  East,  116). 


M.  T.  1861.  ATTORNEY-GENERAL  r.  BAGOT.* 

Nov.  7, 18. 

A  beqaefft  of  Infobmation  by  the  Attorney- General,  in  Equity,  as  follows : — 
personalty    in 

a  win,  80  given       First — The  object  of  this  information  is  to  obtain  payment  of  the 
BB,  by  analogy 

to  the  statute  duty  which  has  become  payable  to  Her  Majesty,  in  respect  of  cer- 
48  EUz.,  c.  4  ' 

(Eng.),  to  be  tain  legacies  which  were  bequeathed  by  the  will  of  George  Archibald 
a  yahd  chari- 
table bequest, 

is  a  legacy  for  a  "purpose  merely  charitable,"  within  the  meaning  of  the  88th  sec- 
tion of  the  5  &  6  Vic,  9  c  82,  and  is  exempt  from  legacy  duty. 

A  testator  directed  a  sum  of  £2000  to  be  disposed  of  by  his  executors  to  such 
charitable  purposes,  or  for  the  promotion  of  art  and  industiy  in  Ireland,  in  such 
manner  and  portion  as  his  executors  should,  in  their  discretion,  think  most  adyisa- 
ble.  This  baring  been  held,  in  a  suit  to  administer  the  testator's  assets,  a  valid 
charitable  bequest,  a  scheme  was  settled,  by  which  the  executors  applied  the  fond 
for  tiie  estabmhment  of  a  perpetual  endowment  for  the  encouragement  of  students 
of  the  Fine  Arts  in  Ireland. 

Held^  that  this  was  a  legacy  for  a  '*  purpose  merely  charitable,"  within  the  88th 
section  of  the  5  &  6  Vic.,  c.  82. 

*  Before  Fioot,  C.  B.,  and  Fitxgsbald  and  Hughes,  BB. 
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Taylor,  deceased^  and  of  which  will  the  defendants  are  ezecators  M.  T.  1861. 
and  tnistees* 

Secondly. — The  testator  was^  at  the  time  of  making  his  will,  and 
of  his  death,  entitled  to  certain  real  and  personal  property  in  Ireland, 
and  had  power  to  dispose  of  the  same  by  his  will;  and  on  the  30th 
day  of  Jnne  1854,  the  testator  made  his  last  will,  of  that  date,  duly 
executed,  and  thereby  devised  and  bequeathed  the  said  property  to 
the  defendants,  upon  the  trusts  thereinafter  mentioned,  and  thereby 
constituted  the  defendants  executors.  And  the  testator,  by  his  said 
will,  desired,  among  other  things,  that  out  of  the  residue  of  his  said 
property,  his  said  executors  should  retain,  in  priority  to  any  other 
bequest  thereinafter  made,  a  sum  of  £2000,  to  be  disposed  of  by 
his  said  executors  in  such  manner  as  he  might  by  any  codicil  to 
his  said  will  direct ;  and  in  default  of  any  such  direction  by  him,  to 
be  disposed  of  by  his  said  executors,  to  such  charitable  purposes,  or 
for  the  promotion  of  art  and  industry  in  Ireland,  in  such  manner 
and  portions  as  his  said  executors  should  in  their  discretion  think 
most  advisable.  And  the  testator  also,  by  his  said  will,  bequeathed 
his  pictures,  if  not  disposed  of  by  codicil,  to  the  Royal  Irish  Insti- 
tution, meaning  the  institution  that  was  to  have  the  use  of  the 
money  collected  under  the  Dargan  tribute,  as  giving  them  the  use 
of  a  building  for  exhibiting  works  tending  to  encourage  the  promo- 
tion of  Irish  art ;  and  in  case  the  said  institution  should  not  be 
carried  out,  the  testator,  by  his  said  will,  bequeathed  said  pictures 
to  such  other  institution  for  the  exhibition  of  Irish  art  and  industry 
as  his  said  executors  should  select,  or  for  them  to  use  in  such  manner 
as  they  might  deem  fit 

Thurdly. — ^The  testator  never  made  any  codicil  to  his  said  will, 
and  died  on  the  2nd  day  of  October  1864,  without  having  altered 
or  revoked  same  ;  and,  on  the  23rd  day  of  November  1854,  probate 
was  duly  granted  to  the  said  defendants,  who  thereupon  entered  into 
possession  of  the  said  property. 

Fourthly.'— There  remained  in  the  hands  of  the  defendants,  after 
satisfying  all  prior  claims,  a  sufficient  residue  of  the  said  property  of 
the  testator  to  satisfy  the  said  legacy  of  £2000. 

Fifthly. — The  defendants,  on  or  about  the  1st  day  of  March  1858, 
VOL.  13.  7  L 
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M.  T.  1861.  were  called  upon  by  the  Legacy-duty  office  to  pass  their  residuary 
^■■■■/     account,  with  reference  to  the  said  will ;  and  accordingly  they  did 

ATTOBNBT** 

prepare  the  same,  and  their  solicitor  atteoded,  for  the  purpose  of 
passing  it,  at  the  Legacy-duty  office  in  Dublin,  on  or  about  the 
dOth  day  of  March  1860,  when  it  was  vouched  by  the  proper  officer, 
subject  to  the  objection  of  the  Comptroller  of  Legacy-duties,  who 
objected,  among  other  things,  that  the  said  legacy  of  £2000,  and 
also  the  said  legacy  of  the  pictures,  were  liable  to  a  duty  of  £10  per 
cent,  on  the  value  thereof. 

Sixthly. — On  or  about  the  26th  day  of  June  1856,  a  cause  peti- 
tion was  exhibited  in  the  Court  of  Chancery  in  Ireland,  wherein  the 
defendants,  as  such  executors  as  aforesaid,  were  petitioners,  and  the 
Right  Hon.  the  Attorney-General  for  Ireland,  and  others,  were 
respondents ;  in  the  course  of  the  proceedings  upon  which  said  cause 
petition,  the  Counsel  for  the  petitioner  applied  to  Master  Litton 
(to  whom  the  said  cause  petition  was  referred  for  his  report)  for 
his  direction  as  to  the  payment  of  the  said  duties  claimed  by  the 
Legacy-duty  office:  whereupon  it  was  ordered  and  declared,  by 
the  said  Master  Litton,  on  the  12th  day  of  May  1860,  that  said 
legacies  of  £2000,  and  said  pictures,  were  good  charitable  bequests, 
and  not  liable  or  subject  to  any  legacy-duty;  and  the  said  petitioners 
were,  at  the  same  time,  ordered  by  the  said  Master  not  to  pay  said 
legacy-duty,  and  were,  at  the  same  time,  authorised  by  the  said 
Master  to  defend  any  action  or  other  proceedings  taken  to  enforce 
payment  of  the  said  legacy-duty ;  and  it  was  ordered  at  the  same 
time,  by  the  said  Master,  that  a  copy  of  the  order  he  then  made 
should  be  served  on  the  official  of  the  Legacy-duty  office  in 
Dublin. 

Seventhly. — The  said  cause  petition  was  presented,  and  the  said 
proceedings  were  had  before,  and  the  said  order  was  pronounced 
by,  the  said  Master  Litton,  without  any  notice  having  been  served 
upon  the  Commissioners  of  Inland  Revenue,  or  their  solicitor  in 
Ireland,  or  anyone  acting  for  them  or  him,  and  without  their 
cognizance  of  the  said  proceedings,  although  the  management  of 
the  duties  upon  legacies,  and  the  enforcement  of  the  payment 
thereof,  is  by  law  vested  in  the  said  Commissioners;   and  the 
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said  Attornej-Greneral  was  a  party  to  the  said  cause  only  with  M.  T.  1861. 
reference  to  the  yalidity  or  invalidity  of  the  said  legacies,  and     - 
not  with  reference  to  the  liability  to  duty  of  the  said  legacies 
(supposing  them  to  be  valid),  under  the  particular  provisions  of 
the  Acts  regulating  legacy-duties. 

Eighthly i^ — ^After  the  pronouncing  of  the  said  order,  the  defend- 
ants did  appropriate  the  said  legacy  of  £2000  to  purposes  which 
were  not  merely  charitable ;  that  is  to  say,  they  disposed  of  the 
same,  in  obedience  to  the  directions  of  testator  (according  to  the 
option  which  he  had  given  them),  for  the  promotion  of  art  and 
industry  in  Ireland;  which  disposition  of  the  said  legacy,  the 
defendants,  in  their  discretion,  thought  more  advisable  than  the 
disposition  of  same  to  charitable  purposes :  and  the  said  disposi- 
tion was  made  by  their  giving  the  said  legacy  of  £2000  for  the 
establishment  of  a  perpetual  endowment  for  the  encouragement 
of  students  of  the  Fine  Arts,  by  virtue  of  which  certain  prizes  and 
scholarships  were  instituted,  to  be  open  to  all  students  of  the  Fine 
Arts  who  should  have  attended  for  two  years,  at  least,  a  school  of 
art  in  Ireland  or  elsewhere;  provided  that,  in  the  latter  case,  they 
should  be  of  Irish  birth :  and  certain  pictures  of  the  testator  also 
came  into  possession  of  the  defendants,  as  such  trustees  and  exe- 
cutors, and  they  disposed  of  the  same  in  the  manner  directed  by 
the  said  wilL 

Ninthly. — ^By  virtue  of  the  Legacy-duty  Acts  in  Ireland,  there 
was  and  is  payable  to  her  Majesty,  in  respect  of  the  said  legacy  of 
£2000,  and  abo  in  respect  of  the  said  legacy  of  the  pictures  of  the 
testator,  a  duty  at  the  rate  of  £10  per  cent,  upon  the  value- of 
the  said  legacies,  and  the  defendants  ought  to  have  paid  the  same. 

And  the  information,  after  interrogating  as  to  the  matters  therein 
stated,  prayed  a  declaration  that  the  defendants  were  chargeable,  as 
such  trustees  and  executors,  with  a  duty  at  the  rate  of  £10  per 
cent,  or  at  some  other  rate,  in  respect  of  the  said  several  legacies 
thereinbefore  set  forth ;  and  that  the  particulars  of  the  residue  of 
the  property  of  the  testator,  which  had  come  to  the  hands  of  the 
defendants,  and  the  particular  purposes  to  which  the  said  £2000 
and  the  said  pictures  were  applied,  and  the  amount  of  duty  payable 
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M.  T.  1861.  in  respect  of  the  said  legacies,  might  he  ascertained,  and  that  the 
defendants  might  be  decreed  to  pay  the  duty. 

The  defendants,  Charles  E.  Bagot  and  Charles  Leech,  filed 
their  joint  and  several  answer,  admitting  the  will  and  the  death 
of  the  testator,  as  stated  in  the  information ;  also  that  the  £2000 
was  available,  and  that  a  cause  petition  was  filed  for  the  adminis- 
tration of  testator's  assets,  and  that  the  Attomej-Greneral  was  made 
a  party  thereto;  and  farther  stated  that,  on  the  12th  and  18th  of 
Febrnarjr  1868,  the  validity  of  the  bequests,  as  good  charitable 
bequests,  was  fully  argued  before  the  Master,  in  presrace  of  Counsd 
for  the  Attorney-General  and  Counsel  for  the  residuary  l^tees; 
and  that  the  Master,  on  the  16th  of  Februaiy  1868,  gave  his 
judgment,  pronouncing  the  bequests  valid  charitable  bequests,  and, 
by  his  final  order  of  the  19th  of  February  1868,  directed  the 
defendants  to  prepare  a  scheme'  for  carrying  out  testator's  inten- 
tions, and  to  have  the  same  submitted  for  his  approval. 

That  the  nature  of  the  said  scheme,  and  the  proceedings  and 
order  of  the  19th  of  February  1858,  and  the  consequent  exemption 
from  legacy-duty,  were  communicated  and  explained  by  the  defend- 
ants' solicitor,  as  the  defendants  alleged  and  believed,  to  John  S* 
Gardiner,  the  principal  of  the  Legacy-duty  office  in  Dublin,  and  to 
the  officers  of  his  department;  and,  at  their  request,  said  order  was 
submitted  for  their  inspection. 

Mr.  Charles  E.  Bagot  further  stated  that,  on  the  30th  of  March 
1860,  the  order  of  the  19th  of  February  1868  was  explained  by  him 
to  B.  N.  Hinds,  an  officer  in  the  Jjegacy-duty  office,  who^  and  Mr. 
Gkffdiner,  suggested  that  the  question  of  exemption  from  legacy- 
duty  should  again  be  brought  under  the  consideration  of  the  Master ; 
and  that,  on  the  3rd  of  April  1860,  the  defendants  filed  an  affidavit 
setting  forth  all  the  drcumstances,  for  the  adjudication  of  the  Master 
on  the  question  of  legacy-duty. 

That  notice  of  motion  to  proceed  on  this  statement  was  served  on 
the  Attomey«>G^neral  and  the  other  respondents. 

That  on  the  18th  of  April  1860,  the  matter  came  before  the 
Master,  when  the  Attomey-G-eneral  was  represented,  and  the  Mas- 
ter affirmed  his  former  order;  and  that,  on  the  2drd  of  May  I860, 
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a  copy  of  the  order  was  served  on  the  officers  of  the  Legacj-dotj  M.  T.  1861. 

Exchequer. 
department.  v-— v ' 
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That  the  order  of  Master  Litton  was  never  appealed  from ;  and 


defendants  submitted  that,  inasmuch  as  it  was  the  judgment  of  a  v. 

Ck>urt  of  competent  jurisdiction,  in  a  proceeding  where  the  Court 
was  duly  represented,  both  the  Crown  and  the  Commissioners 
were  concluded. 

That  a  scheme  was  prepared  to  carry  out  the  charitable  trusts 
by  the  defendants,  in  conjunction  with  the  Royal  Dublin  Society, 
and  that  the  scheme  was  approved  of  by  the  Master,  when  brought 
before  him  on  a  summons  which  was  served  on  the  Attorney- 
General.  That  a  deed  was  prepared,  to  carry  out  the  scheme,  and 
settled  ;  and  that  the  scheme  was  in  full  and  public  operation  before 
any  objection  to  the  order  of  the  19th  of  February  1858  was  taken 
on  behalf  of  the  Crown. 

That  by  said  scheme  it  was,  amongst  other  things,  provided  that 
the  said  funds  should  be  invested  in  Government  stock,  to  the  credit 
of  the  defendants,  or  other  the  trustees  or  trustee  for  the  tiine  being 
of  the  said  will,  and  of  the  Royal  Dublin  Society ;  and  that  an 
account  of  its  administration  should  be  printed  every  year,  with 
the  proceedings  of  the  Society;  but  that  the  fiinds  should  be  at 
all  times  kept  apart  from  the  general  funds  of  the  Society ;  and 
that  the  dividends  of  the  fund  should  be  applied,  after  providing 
for  the  necessary  expenses  of  the  trust,  to  the  endowment  of  scho- 
larships and  money  prizes,  open  to  all  students  of  art  who  should 
have  attended  for  two  years,  at  least,  a  school  of  art  in  Lreland, 
or,  being  of  Irish  birth,  should  have  attended  for  the  like  period 
a  school  of  art  in   Great  Britian  or  elsewhere,  and  who  should 
produce  at  the  exhibition  therein  mentioned  works  of  art  of  con- 
spicuous merit,  or  high  promise  of  future  excellence.  ^  And  they 
submitted  that  the  said  disposal  of  the  said  bequest  of  £2000 
was  for  a  purpose  merely  charitable,  and  that  it  was  untrue  that 
they  disposed  of  it  for  any  other  purpose.    And  they  admitted 
that  the  pictures  had  come  into  their  possession,  and  stated  their 
value  to  be  £190,  and  submitted  their  non-liability  to  legacy-duty. 
To  this  answer  a  replication  was  filed  on  behalf  of  the  Crown, 
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M.  T.  1861.  in  which  issue  was  joined  as  to  the  allegation  in  the  answer  that^ 
Exch€Quer% 

-  on  the  30th  of  March  I860,  B.  N.  Hinds  and  J.  S.  Gardiner  sug- 
gested that  the  question  of  exemption  of  legacy-duty  should  again 
be  brought  under  the  consideration  of  the  Master. 

The  will  of  George  Archibald  Taylor,  so  far  as  it  related  to  the 
bequest  in  question,  was  in  the  following  terms : — '*  And,  out  of  the 
'<  residue  of  my  property,  I  desire  my  said  executors  to  retain,  in 
*'  priority  to  any  other  bequest  hereafter  made,  a  sum  of  £2000, 
''to  be  disposed  of  by  my  said  executors  in  such  manner  as  I 
*'  may,  by  any  codicil  hereto,  direct ;  and,  in  default  of  any  such 
*'  direction  by  me,  to  be  disposed  of  by  my  said  executors,  to  suoh 
'*  charitable  purposes,  or  for  the  promotion  of  art  and  industry  in 
'^  Ireland,  in  such  manner  and  portion  as  my  said  executors  shall 

**  in  their  discretion  think  most  advisable And  I  bequeath 

*'my  pictures,  if  not  disposed  of  by  codicil,  to  the  Royal  Irish 
*' Institution,  meaning  the  institution  that  is  to  have  the  use  of 
"  the  money  collected  under  the  Dargan  tribute,  as  giving  them 
*<  the  use  of  a  building  for  exhibiting  works  tending  to  encourage 

*'  the  promotion  of  Irish  art And,  in  case  said  institution 

**  is  not  carried  out,  I  bequeath  said  pictures  to  such  other  insti- 
<*tution  for  the  exhibition  of  Irish  art  and  industry  as  my  exe- 
*'cutors  shall  select,  or  for  them  to  use,  in  such  manner  as  they 
'*may  deem  fit,  for  the  encouragement  of  Irish  art,** 


The  Attorney-General  (T.  OHagan)^  with  him  the  Solicitor^ 
General,  J,  Brooke,  F,  Macdonogh  and  R.  Jebb,  for  the  Crown. 

The  first  question  is,  is  the  Crown  bound  by  the  decision  of 
Master  Litton,  made  in  the  cause  of  Bagot  v.  The  Attorney- 
General,  that  legacy-duty  was  not  payable  on  this  bequest  ?  We 
submit  not.  The  fund  was  not  in  Court ;  the  question  was  not 
raised  for  decision,  and,  though  the  Attomey-Greneral  was  a  party, 
he  was  not  present  to  protect  the  Revenue.  His  duty  was,  in 
that  cause,  to  sustain  the  bequest  as  charitable.  The  main  ques- 
tion, however,  is,  whether  this  legacy  is  exempt  from  duty,  under 
the  words  of  the  38th  section  of  the  6  &  6  Ftc,  c.  82,  by  which, 
after  regulatbg  for  the  paymeht  of  duty  on  all  legacies,  it  is 
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provided  that  nothing  in  the  Act  contained  ''shall  extend,  or  be  M.T.  186I. 

Exekewtr* 
^*  construed  to  extend^  to  charge  with  duty  in  Ireland  any  legacy      < « ' 

ATTOSNET* 

*'  for  the  education  and  maintenance  of  poor  children  in  Ireland,     oENEBAii 
*'  or  to  be  applied  in  support  of  any  charitable  institution  in  Ireland,  v- 

*'  or  for  any  purpose  merely  charitable."  The  fiind  of  £2000,  given 
by  this  will,  has  been  applied  by  the  defendants,  in  exercise  of  the 
discretion  vested  in  them  by  the  will,  '*  for  the  promotion  of  art  and 
industry  in  Ireland,"  by  the  establishment  of  a  perpetual  endowment 
for  the  encouragement  of  students  of  the  Fine  Arts  in  Ireland.  That 
bequest  is  not  within  any  of  the  exemptions  in  the  38th  section.  It 
cannot  be  said  to  be  within  the  two  first ;  and  it  is  submitted  it  is 
not  a  "  purpose  merely  charitable,"  within  the  last.  It  is  now  set- 
tled that  Fiscal  Acts  are  to  be  interpreted  in  the  same  manner  as  all 
other  Acts  of  Parliament — in  their  popular  and  grammatical  sense : 
Lord  Salioun  v.  The  Advocate- General  (a).  '*  Charitable,"  in  its 
popular  sense,  means  ''for  the  relief  of  the  poor;"  and  "merely 
charitable  "  must  mean  "  purely  for  the  relief  of  the  poor."  So  the 
testator,  in  this  case,  understood  the  word  "  charitable : "  for  he 
bequeaths  the  fund  for  "charitable  purposes,"  or  for  "the  promo- 
tion of  art  and  industry,"  making  a  distinction  between  the  objects. 
It  may  be  admitted  that  this  is  a  charitable  bequest,  within  the 
43  jEliz.f  c.  4  (Eng,),  That  Act  does  not  apply  to  Ireland ;  but 
Courts  of  Equity  in  this  country  act  by  analogy  to  it :  Powerecourt 
V.  Powerseourt  (b) ;  and  there  is  a  statute  somewhat  in  pari  mate" 
ria  (10  Car^  I,  sess.  3,  c.  1),  noticed  by  Sir  Edward  Sugden,  in  the 
case  of  The  Incorporated  Society  v.  Richards  (c).  It  is,  therefore, 
a  charitable  bequest,  so  far  as  that  the  Court  of  Chancery  would 
settle  a  scheme  to  carry  it  out;  but  it  is  not,  for  that  reason,  a 
bequest  for  a  "  purpose  merely  charitable,"  within  the  38th  section 
of  thQ  Legacy-duty  Act.  The  43  Eliz.^  c.  4,  was  passed  to  give 
validity  to  a  variety  of  bequests  for  "charitable  or  godly  uses." 
The  uses  mentioned  are,  the  relief  of  the  poor,  aged  and  impotent — 
the  relief  of  the  sick,  prisoners,  orphans,  <&c. — for  supporting  free 
schools — for  repairing  bridges,  churches  and  highways — for  aiding 

(a)  3  Macq.  App.  Cas.  659.  ^      (6)  1  Mol.  616. 

(c)  4  It.  Eq.  Rep.  177. 
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M.  T.  1861.  poor  inhabitants  to  pay  taxes.     Courts  of  Equity,  for  the  purpose  of 
Exchtqitifr, 

bringing  bequests  within  the  benefit  of  that  statute,  have  given  a 

very  wide  definition  to  the  words  "  charitable  uses."  It  has  been 
held  to  apply  to  every  gift  for  the  general  public  use.  It  will  be 
contended,  for  the  defendants,  that  the  word  '*  charitable ''  has 
received  a  construction  in  the  cases  on  the  43  Eliz^  c.  4,  which 
it  must  bear  wherever  used ;  and  that  ^^  purpose  merely  charitable  " 
means  a  purpose  which  would  be  charitable  under  that  statute. 
That  is  not  so.  There  are  three  exemptions  in  the  38th  section — 
"  any  legacy  for  the  education  and  maintenance  of  poor-  children." 
That  exemption  would  be  superfluous,  if  the  defendants*  argument 
be  true ;  for  it  is  a  charitable  use,  within  the  43  Bliz.^  c.  4,  and, 
therefore,  within  the  words  "  merely  charitable,''  in  the  third  exemp- 
tion. The  first  exemption  was  introduced  because,  without  it,  the 
case  would  not  be  reached  by  the  43  Eliz.  No  doubt,  the  words 
«  merely  charitable  "  must  include  the  instances  given  ;  but  the  spe- 
cial instances  are  given  to  show  that  the  general  words  ^  merely 
charitable"  are  to  include  things  tjusdum  generis, — [Pigot,  C.  B. 
Your  argument  is,  that  they  must  have  intended  the  restricted  con- 
struction, when  they  found  it  necessary  to  specify  those  instances. — 
FiTZGEBAiJ),  B.  And  that  is  strengthened  by  the  use  of  the 
word  "merely."] — "Merely"  must  have  some  force  given  to  it — 
[PiooT,  C.  B.  The  word  "merely"  will  have  force  in  whatever 
sense  the  word  "  charitable ''  is  understood. — Fitzgerald,  B.  What 
is  your  definition  of  "  charitable  ?  "  They  take  it  upon  the  other 
side  from  the  43  Eliz^  c.  4.] — ^We  are  not  bound  to  give  a  defi- 
nition, but  to  show  that  this  is  not  a  purpose  "  merely  charitable." 
The  language,  however,  of  the  exemption  shows  that  it  was  intended 
to  apply  to  bequests  for  the  relief  of  the  poor.  The  16th  section  of 
the  Succession-duty  Act  (16  &  17  Ftc,  c.  61)  may  be  also  referred 
to,  in  which  the  distinction  is  taken  between  property  subject  to 
**  charitable  purposes  "  and  to  "  public  "  purposes. 


H,  E,  Chaiterton  and  F.  Meade,  contra. 

The  liability  of  the  pictures  to  duty  has  not  been  contended  for  by 
the  Atiorne^'GeneraL    To  the  claim  for  legacy-duty  on  the  £2000 
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we  have  two  grounds  of  resistance.    We  first  say  that  this  matter  M.  T.  1861. 

,     .  Exchequer . 

has  been  the  subject  of  decision  in  a  Court  of  competent  junsdic-      ^-'    /''    * 

ATT  OHNB  T** 

tion ;  and,  secondly,  that  on  the  merits  the  legacy  is  exempt.    In     qei^sji.1, 
the  xsause  of  Bagot  v.  The  Attorney/' General,  the  Master,  under  the  v* 

BAOOT* 

Chancery  Regulation  Act,  was  the  Court.  The  Master  had  to 
decide  every  question  respecting  the  legacy.  Under  the  187th  Rule 
of  the  Rules  of  1843,  the  Master  cannot  allow  credit  to  an  executor 
for  payment  of  a  legacy,  unless  the  receipt  of  the  proper  officer  is 
produced,  of  the  payment  of  the  duties.  It  was,  therefore,  within 
the  jurisdiction  of  the  Master  to  ascertain  whether  or  not  the  duty 
was  paid.  The  question  was  discussed  in  the  presence  of  the 
Attorney-General^  who  must  be  taken  to  have  been  there  for  all 
purposes  in  which  the  rights  of  the  Crown  were  concerned. 

Then,  as  to  the  second  question,  which  depends  entirely  on  the 
language  of  the  Legacy-duty  Act.     The  first  Act  was  the  56  G.  3, 
c.  56,  which,  in  tlie  schedule,  contains  an  exemption  from  legacy- 
duty,  in  the  case  of  "legacies  given  for  the  education  or  mainte- 
'^  nance  of  poor  children  in  Ireland,  or  to  be  applied  in  support  of 
''any  public  charitable  institution  in  Ireland,  or  for  any  purpose 
*^  merely  charitable.**    The  analogous  Act  in  England  (55  (r.  3, 
c  84)  contains  no  such  exemption.     Then  the  5  &  6  Ftc,  c  82, 
adopted  the  schedule  to  the  English  Act,  6  &  6  6.  3,  c.  84 ;  but 
as  that  would  have  done  away  with  the  exemption,  if  there  were  no 
special  enactment  on  the  subject,  the  38th  section  of  the  5  &  6  Ftc., 
c  82,  contains  the  exemption  in  question,  which  is  in  the  same 
terms  as  that  in  the  S^  6.  3,  c.  56,  with  the  exception  that  it  leaves 
out  the  word  "  public.''    It  has  not  been  attempted,  on  the  other 
side,  to  give  a  definition  of  '*  charitable."     They  only  suggest  that  it 
may  mean  *'  merely  for  the  benefit  of  the  poor."    But  the  43  Eliz.^ 
c.  4,  and  the  9  G.  2,  c.  36,  contain  language  similar  to  that  used  in 
this  38th  section.     That  language  had  a  recognised  judicial  con- 
struction when  the  5  &  6  Vus,,  c.  82,  was  passed ;  and  it  is  a  rule 
of  law  that  words  in  Acts  of  Parliament  are  to  be  construed  by 
reference  to  the  then  existing  judicial  construction  of  similar  words : 
Earl  of  WaterfordPs  claim  (a),  per  Lord  Cottenham ;  Doe  d.  Ellis 

\a)  6  CI.  &  Fin.  133, 
VOL.  13.  8l 
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V.  Owen${a)y  per  Parke,  B.  Sir  WUliam  Grant,  in  Morice  ▼. 
Bishop  of  Durham  {h\  has  given  a  definition  of  **  charitable,"  which 
has  been  universallj  followed.  He  says : — '^  Then  is  this  a  trost 
^'  for  charity  ?  Do  purposes  of  liberality  and  benevolence  mean  the 
«<6ame  as  objects  of  charity?  That  word,  in  its  widest  sense,  denotes 
^*  all  the  good  affections  men  ought  to  bear  towards  each  other ; 
^'  in  its  most  restricted  and  common  sense,  relief  of  the  poor.  In 
*'  neither  of  these  senses  is  it  employed  in  this  Court.  Here,  its 
"signification  is  derived  chiefly  from  the  statute  of  Elizabeth.  Those 
"  purposes  are  considered  charitable  which  that  statute  enumerates, 
'^  or  which,  by  analogies,  are  deemed  within  its  spirit  and  intend- 
**  ment ;  and  to  some  such  purpose  every  bequest  to  charity  generally 
''shall  be  applied."  In  Townley  ▼.  Sedwell{c),  a  gift  of  real  and 
personal  estate,  for  the  purpose  of  establishing  a  perpetual  botanical 
garden,  was  held  a  charitable  bequest,  and,  therefore,  void,  because 
the  testator  had  said  he  trusted  it  would  be  for  the  public  benefit. 
So  The  Trustees  of  the  British  Museum  v.  White  (d) ;  Whicher  v. 
Hume  {e).  These  cases  show  that  ^*  charitable,"  in  Acts  of  Parlia- 
ment, has  received  a  judicial  interpretation!  No  doubt,  there  may 
be  something  in  the  Act  to  qualify  this  interpretation.  In  the 
present  case,  accordingly,  the  use  of  the  word  ''merely,"  in  the 
38th  section  of  the  6  &  6  Ftc,  c.  82,  has  been  relied  on;  but, 
before  any  force  can  be  given  to  that  word,  a  construction  must 
be  put  upon  <'  charitable."  If  it  bear  the  construction  for  which 
we  contend,  the  use  of  the  word  "merely"  proves  nothing. 


The  Soliciior»Generalf  in  reply. 

If  the  Court  is  prepared  to  decide  that  it  was  the  intention 
of  the  Legislature  to  include,  in  the  38th  section  of  the  Legacy- 
duty  Acts,  matters  equally  extensive  with  those  in  the  43  Eliz.^ 
c.  4,  the  question  will  be  solved  at  once ;  but,  if  that  is  not  so^ 
we  are  not  called  on  to  give  a  definition  of  "charitable,"  but  to 
show  that  this  bequest  is  one  not  *^  merely  charitable."    The  words 

(a)  10  M.  &  W.  524.  {b)  9  Ves.  899. 

(c)  6  Ves.  194.  (<f)  2  Sim.  &  Sta.  594. 

(e)  1  De  G.,  M.  &  G.  506;  S.  C,  7  H;  of  L.  Cas.  124. 
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^* merely  charitable"  clearly  do  not  include  every  bequest  valid  M.  T.  1861. 

Ejfehequer. 


under  the  statute  of  Elizabeth,  The  general  words  in  the  earlier 
part  of  the  38th  section  would  make  every  legacy  liable.  Some- 
thing is  taken  out  by  the  exemptions.  The  first  is  a  legacy  **  for 
the  education  and  maintenance  of  poor  children  in  Ireland.*'  Would 
a  legacy  for  the  education  of  children  of  rich  persons  be  exempted  ? 
No;  for  that  is  impliedly  excluded  ;  inclusio  unius  est  exelusio 
alterius ;  but  a  bequest  for  the  founding  of  colleges  for  the  wealthy 
would  be  within  the  statute  of  Elizabeth.  The  three  exemptions  in 
the  38th  section  deal  with  matters  ejusdem  generis ;  and,  ^once  we 
show  that  the  subjects  of  the  two  statutes  are  not  co-extensive,  the 
test  whether  the  bequest  is  a  charitable  bequest,  under  the  43  Eliz.^ 
c  4,  has  no  application;  and  "charitable''  must  be  understood  in 
its  popular  sense.  Some  force  then  must  be  given  to  the  word 
**  merely,"  that  is,  "  purely."  It  lies  upon  the  defendants  to  bring 
themselves  within  the  exemption.  They  utterly  fail  in  this,  once 
we  show  that  the  interpretation  of  the  word  *' charitable "  is  not 
necessarily  to  be  taken  from  the  43  Eliz,^  c.  4,  or  the  Mortmain 
Act. 

Cur,  ad.  vult. 


ATTOBNBT- 

OENEBAI* 

V, 

BAQOT. 


The  judgment  of  the  Court  was  delivered  by — 


FiTZOEBALD,  B. 

The  information  in  this  case  has  been  filed  against  the  defendants, 
Bagot  and  Leech,  as  executors  of  the  will  of  the  late  George  Archi- 
bald Taylor,  for  the  purpose  of  obtaining  payment  of  duty  alleged 
to  be  payable  to  the  Crown,  in  respect  of  two  legacies  bequeathed 
by  that  will.  At  the  hearing  before  ns,  in  the  present  Term,  the 
claim  for  duty,  in  respect  of  one  of  those  legacies,  was  abandoned 
by  the  Attorney- General,  The  other  legacy  is  of  a  sum  of  £2000, 
which  the  testator,  by  his  will,  dated  the  30th  of  June  1854, 
bequeathed,  to  be  disposed  of  by  his  executors  in  such  manner 
as  he  might,  by  any  codicil  to  his  will,  direct;  and,  in  default 
of  any  such  direction  by  him,  to  be  disposed  of  by  his  said  exe- 
cutors towards  charitable  purposes,  or  for  the  promotion  of  art 


Nov,  18. 


Digitized  by 


Google 


60 


COMMON  LAW  REPORTS. 


ATTOBNBY- 

aENS&AL 

V, 

BAOOT. 


M.  T.  1861.  and  indostry  in  Ireland,  ip  such  manner  and  portions  as  his  said 
cfucr,  Q^QQu^fg  should,  in  their  discretion,  think  most  advisable.  The 
testator  gave  no  further  directions  by  codicil,  and  died  on  the  2nd 
of  October  1854.  The  claim  for  duty  in  respect  of  this  legacy 
is  resisted  by  the  executors,  on  the  ground,  amongst  others,  that 
the  bequest  is  a  charitable  bequest ;  and  that,  by  the  38th  section 
of  the  statute  5  <&  6  Vic^  c.  82,  being  the  Act  to  assimilate  stamp- 
duties  in  Grreat  Britian  and  Ireland,  it  is  provided  that  nothing 
in  the  Act  contained  ''shall  extend,  or  be  construed  to  extend, 
*«  to  charge  with  duty  in  Ireland  any  legacy  for  the  education  and 
**  maintenance  of  poor  children  in  Ireland,  or  to  be  applied  in  sup- 
«  port  of  any  charitable  institution  in  Ireland,  or  for  any  purpose 
"  merely  charitable." 

It  appears  that,  on  the  26th  of  June  1856,  the  defendants,  as 
such  executors,  filed  a  cause  petition  in  the  Court  of  Chancery, 
against  the  Attorney-General  and  other  parties,  for  the  purpose, 
amongst  other  things,  of  having  this  bequest  declared  a  valid  cha- 
ritable bequest,  and  having  a  scheme  settled  for  carrying  out  the 
same.  To  that  petition  the  Attorney-General  appeared ;  and  Mas- 
ter Litton  (to  whom  it  was  referred),  by  his  final  order,  of  the  19th 
of  February  1858,  declared  the  said  bequest  to  be  a  good  and  valid 
charitable  bequest,  and  directed  the  executors  forthwith  to  prepare  a 
scheme  for  carrying  out  the  testator's  intentions  in  relation  thereto. 
In  pursuance  of  this  order,  a  scheme  was  prepared,  and  submitted 
to  the  Master,  on  notice  to  the  Attorney-General,  and  duly  approved 
of  by  an  order  of  the  21st  of  March  I860.  It  is  not  necessary  to 
state  the  particulars  of  this  scheme,  further  than  that  it  disposes 
of  the  legacy,  in  the  institution  of  a  perpetual  endowment  for  the 
encouragement  of  the  students  of  the  Fine  Arts  in  Ireland.  It  is 
admitted  that  the  legacy  in  question  has  been  thus  conclusively 
established  as  a  charitable  bequest ;  but  the  contention  on  the  part 
of  the  Crown  has  been,  that  it  is  not  a  legacy  for  a  purpose  merely 
charitable,  within  the  meaning  of  the  statute  5  &  6  Ftc,  c.  82 :  and 
the  real  question  in  the  case  turns  on  the  meaning  of  the  words 
"  any  purpose  merely  charitable,"  in  the  38th  section  of  that  Act. 
That  a  number  of  decisions  in  this  country,  and  in  England,  on  the 
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coDStmction  of  private  instruments,  and  of  Acts  of  Parliament,  have  M.  T.  1861. 

Exchepier, 
put  a  meaning  on  the  words  "charitable  purposes,"  is  not  ques-     ^-    v    "^ 

,        .  ,  '  ATTOBNET- 

tioned ;  and  it  would  seem  to  me  that  it  can  only  be  on  very  strong  qbh^i^al 
reasons  that  we  should  suppose  that  the  Legislature  has  used  the 
words  without  reference  to  those  decisions  which  now  constitute  a 
very  extensive  and  very  well-known  head  of  the  law.  "  This 
Court,"  says  Lord  Langdale,  speaking  of  the  Court  of  Chancery, 
"has  adopted  a  very  narrow  construction  in  deciding  what  is  to 
"  be  deemed  a  charitable  purpose.  It  must  be  either  one  of  those 
"purposes  denominated  charitable  in  the  statute  oi Eliz.  (43  Eliz.^ 
"  c.  4),  or  one  of  such  purposes  as  the  Court  construes  to  be  cha- 
"  ritable,  by  analogy  to  those  mentioned  in  that  statute :  "  Kendall 
V.  Granger  (a).  That  the  bequest  in  question  is  for  a  charitable 
purpose,  within  these  limits,  has  been  already  decided  by  the  Court 
of  Chancery  between  the  parties  in  this  suit ;  but,  in  the  construc- 
tion of  the  Revenue  statute  before  us,  it  is  said  that  We  are  further 
to  narrow  the  limits  of  charitable  purposes.  The  narrower  purpose 
suggested  I  understand  to  be,  the  having  the  poor  for  the  sole  or 
especial  objects  of  the  bequest.  The  arguments  for  this  construction 
I  understand  to  be  two.  First ;  it  is  said  that  the  words  "  any  pur- 
pose merely  charitable  "  follow  an  enumeration  of  particular  objects, 
and  that  the  purposes  intended  ought,  therefore,  to  be  considered  as 
efusdem  generis  with  the  particular  ones  mentioned.  Secondly ;  it 
is  said  that  the  word  "merely"  directly  points  to  purposes  of  which 
the  charitable  qualification  is  sometimes  restricted.  To  the  first  of 
these  positions  it  seems  to  me  enough  to  say  that  the  rule  "  nosciiur 
a  sociUy*  if  admissible,  really  affords  no  aid  whatever.  Of  the  two 
antecedent  particulars  specified,  one  is  qualified  by  the  attribute 
"  charitable ; "  so  that,  before  any  aid  can  be  derived  from  it,  in  the 
construction  of  the  more  general  words,  the  meaning  of  the  word  in 
question  must  be  ascertained.  To  the  second,  it  seems  to  me  quite 
enough  to  say,  as  was  said  by  my  Lord  Chtbf  Baron,  in  the  course 
of  the  argument,  that  the  word  "  merely  "  plainly  admits  of  an 
equally  sensible  explanation  in  whatever  sense  the  word  "chari- 
table "  is  expounded.    It  can,  therefore,  afford  no  aid  in  arriving  at 

» 

(o)  5  Beav.  300,  302. 
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Excheguer* 

charitable  purpose,  before  you  can  resolve  whether  a  particular  pur- 
pose suggested  be  or  be  not  merely  so.  On  the  other  hand,  we  have 
as  our  guides,  in  ascertaining  the  meaning  of  the  Legislature,  two 
classes  of  decisions  on  the  English  Mortmain  Act  (9  G.  2,  c.  36). 
First,  in  the  construction  of  that  Act,  the  words  *'  charitable  uses " 
have  been  held  to  include  bequests  for  all  purposes  which  the  Court 
of  Chancery,  acting  on  the  principle  already  mentioned,  holds  to  be 
charitable.  Secondly  ;  'on  that  Act  have  arisen  cases  as  to  whether 
bequests  are  or  are  not  for  purposes  merely  charitable-— those  cases, 
viz.,  in  which  there  is  a  bequest  to  particular  legatees,  to  which  the 
statute  does  not  apply,  accompanied  by  a  disposition  void  by  the 
operation  of  the  statute.  Jn  those  cases,  the  rule  is,  that,  if  the 
two  objects  are  not  inseparably  blended,  the  bequest  in  favor  of 
the  unobjectionable  purpose  will  be  supported,  though  the  cha- 
ritable disposition  should  fail ;  but  if  the  unobjectionable  bequest 
be  so  mixed  ^  with  the  purpose  of  the  charity  as  to  be  dependent 
on  itf  the  bequest  must  be  considered  indivisible  and  void.  Bland- 
ford  V.  Thaeherell{a)  is  an  instance  of  the  former  class ;  and  Durour 
V.  Motteux  (b)  is  an  instance  of  the  latter.  These  cases  seem  to  roe 
very  clearly  to  show  what  is  meant  by  a  bequest  merely  charitable. 
On  the  whole,  I  entertain  no  doubt  that  the  bequest  here,  having 
been  decided  in  a  suit  between  the  same  parties  to  be  a  charitable 
bequest,  and  a  scheme  having  been  settled  by  the  Court  of  Chan- 
cery, for  its  execution  as  a  merely  charitable  bequest,  is  a  bequest 
for  a  purpose  merely  charitable,  within  the  meaning  of  the  5  &  6 
Vie^  c  82. 

It  is  not  necessary  to  offer  any  opinion  on  the  other  point 
argued,  viz.,  that  the  question  of  liability  to  legacy-duty  was 
already  res  judicata  between  the  parties.  The  information  must 
be  dismissed ;  and,  for  my  part,  I  see  no  reason  for  saying  that 
it  should  not  be  dismissed  with  costs. 


(a)  4  Bro.,  C.  C,  394. 


(*)  I  Ves.  sen.  828. 
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Exchequer. 


O'CONNOR  V.  STEPHENS.* 

Jan.  22. 

ExECTMEKT  ON  THE  TiTLis. — The  premises  sought  to  be  recovered  A     Sheriff, 

under   a   writ 

in  the  ejectment  were  described  in  the  summons  and  plaint  as  *^  All  of  fieri  facias, 

seized,  on  the 

**  that  and  those  the  mines,  veins  and  seams,  strata  and  beds  of  coal,  i6th  of  July 

**cnlm,  and  all  coal  substances  upon  and  underneath  the  lands  merest  of  the 
"of  Middle  Ballylehane,  and  all  the  rights,  liberties,  powers  and  dStor'^'in  a 
"privileges,  with  the  appendances  thereunto  belonging,  or  there-  t«rmofyea«; 
"with  used,  situate  in  the  barony  of  Ballyadams,  in  the  Queen's  ®9^^  .^  }^^ 

"  County."     The  plaintiff  claimed  title  from  the  14th  day  of  July  ejectment,   on 

the     3 let    of 

1860.  July,  executed 

to  him  the 
The  defendant,  Thomas  B.  Stephens,  took  defence  for  all  the  usual  convey- 
ance  of  the 

premises.  debtor's  inter- 

The  case  was  tried  before  the  Lord  Chief  Justice,  at  the  Summer  of  August. 

Assizes  of  1861,  for  the  Queen's  County.  The  debtor, 

on  the  30th 
The  plaintiff  read  in  evidence  the  following  documents —  a  lease  of  Jul^,  after 

the  seizure, 

of  the  premises  included  in  the  ejectment,  dated  the  1st  of  Decem-  conveyed    the 

term   to   the 

bar  1859»  from  William  Hovenden  to  John  Foulds,  for  the  term  defendant. 

'I'lim  (}aai1  waji 

of  twenty-one  years,  at  the  rent  of  £50  ;  attested  copy  of  a  registered  on 
judgment  of  9th  of  July  1860,  Thomas  Best  v.  John  Foulds,  for  The^plai^fTs 
the  Bum  of  £190.  9s.  lid.,  and  of  an  execution  thereon,  dated  the  ^te^.  ™*" 

14th  of  July  1860,  returnable  the  27th  of  July  1860;  also  the      Held,    that 

the   convey- 

attested  copy  of  the  return  thereon,  dated  the  4th  of  September  ance  of  the 

30th   of  July 

1860.  acquired  no 

The  plaintiff  also  proved  an  attested  copy  of  a  judgment,  Perrott  ngist^. 

and  Green  v.  Fouids,  for  the  sum  of  £329.  15s.  9d.,    dated  the      "^^^  .  **^« 

conflict     18 

26th  of  July  1860.     The  Sub-sheriff  of  the  Queen's  County  was  between  two 

deeds,  of  which 
then  examined  on  behalf  of  the  plaintiff;  and  he  proved  that,  on  that    one  al- 
leged   to    be 
the  14th  of  July  1860,  a  writ  of  fieri  facias  was  lodged,  in  Best  v.  postponed  only 

by  reason  of 
the  registry  of  the  other,  and  which,  but  for  that  registiy,  must  have  priority,  is  not 
capable  of  being  registered,  so  as  to  maintain  its  priority,  the  reg^istration  of  the 
other  deed  will  not  give  that  other  deed  priority. 

♦  Before  the  Full  Court. 


Digitized  by 


Google 


64 


COMMON  LAW  REPORTS. 


O  COT^fOR 
STEPHENS. 


H.  T.  1862.  Fouldsy  and  that  lie  executed  this  writ  on  the  I6th  of  July;  that 
Exchequer,  • 

he  remained  in  possession  until  the  31st  of  July,  when  he  sold 

to   the   plaintiff  Thomas   E.    O'Connor,   and   that   he  executed  a 

deed'  of  conveyance  to  him,  on  the  20th  of  August  1860.     The 

conveyance  from  the  Sheriff,  of  that  date,  was  then  read  in  evidence 

for  the  plaintiff. 

The  defendant  proved  an  agreement  of  the  17th  of  July  I860, 

from  John  Foulds,  the  execution  debtor,  to  him,  for  a  sale  of  the 

premises  in  the  ejectment,  and  a  formal  conveyance  in  pursuance 

of  that  agreement,  dated  the  30th  of  July  I860.     He  also  gave 

in  evidence  the  certificate  of  registration  of  this  deed,  on  the  2nd 

of  August  1860.     The  jury  found   that  the  sale  of  the  30th  of 

July  1 860  was  a  bona  fide  transaction.     The  Lord  Chief  Justice 

thereiipon  directed  a  verdict  for  the  plaintiff,  with  mesne  rates, 

assessed  by  consent  at  £25.      Counsel   for  the  defendant  called 

upon   his   Lordship  to   direct  a  verdict  for  the  defendant,  upon 

the   ground   that   the  defendant's  deed,   by  virtue  of  its  registry, 

had  priority  over  the  plaintiff's  deed,  which  was  not  registered. 

His  Lordship  refused  so  to  direct  the  jury,  but  reserved  liberty 

for  the  defendant  to  move  to  have   the  verdict  turned  into  a 

verdict  for  him,  if  the  Court  should  be  of  opinion  that  the  law 

was  as  stated  by  the  defendant's  Counsel. 


C  Pallas  having  in  Michaelmas  Term  obtained  a  conditional 
order  to  enter  a  verdict  for  the  defendant,  or  for  a  new  trial — 

G.  Battersby,  with  him  J.  T.  Ball  and  W.  J.  O'Driscoll^  now 

showed  cause. 

The  property  in  the  term  vested  in  the  Sheriff  upon  the  lodg- 
ment of  the  writ.  He  was  assignee  in  law,  and  that  step  in  the 
title  was  incapable  of  registration.  The  title,  therefore,  given  by 
the  Sheriff  was  incapable  of  registration,  so  as  to  maintain  priority : 
Lessee  Renniek  v.  Armstrong  (a) ;  Fury  v.  Smith  (b).  As  regis- 
tration of  the  Sheriff's  deed  could  not  maintain  its  original  priority 


(a)  Molesworth  on  Begifltration»  p.  41 . 


(6)  Ibid. 
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over  the  deed  of  the  execution  debtor,  the  registration  of  that  deed  H.  T.  1862. 

which,  independent  of  the  Registry  Act,  conferred  no  title  at  all,     J—^ 

gave  it  no  priority.  A  person  deriving  his  title  by  a  transmission 
incapable  of  registration,  so  as  to  gain  priority,  cannot  be  postponed  stefheks. 
to  the  subsequent  registered  conveyance  of  the  person  from  whom 
he  derives:  Warburton  v.  Loveland(a).  Further,  no  registry  of 
our  deed  could  have  bettered  our  position.  Their  deed  was  regis- 
tered before  the  plaintiff's  deed  was  executed  at  all.  The  Registry 
Act  never  applies  where  registration  is  matter  of  indifference. — 
PB^ZGEBALD,  B.  They  must  maintain  this — The  seizure  by  yon 
was  on  the  16th,  and  the  sale  on  the  31st — their  deed  was  on  the 
30th ;  they  might  have  registered  it  then,  and,  if  they  are  right, 
they  might  then  have  ejected  the  Sheriff^.] — Their  registered  deed, 
on  the  3rd  of  August,  was  good  against  nothing  except  a  previous 
unregistered  deed.  On  that  day  there  was  no  unregistered  instru- 
ment to  conflict  with  it.  The  Act  cannot  operate  to  take  from  the 
plaintiff  a  title  which  he  otherwise  would  have  had,  as  a  penalty 
for  not  doing  a  thing  which  it  was  impossible  to  do. 

Z).  C.  Heron  and  C.  Pallas,  contra. 

The  Sheriff  acquired  no  property  in  the  chattel  real  by  reason 
of  the  seizure. — [Fitzoebaxd,  B.  They  say  the  lodgment  of  the 
writ,  and  seizure  by  the  Sheriff,  put  the  debtor  under  an  incapacity 
to  assign.] — Seizure  under  the  writ  did  not  put  the  property  more 
completely  out  of  the  debtor  than  a  deed  would. — [Fitzgerald,  B. 
If  you  are  right,  the  consequence  would  be  this — If  a  man  marries 
a  woman  entitled  to  a  term  of  years  which  vests  in  the  husband, 
and  the  husband  conveys  the  term  to  a  purchaser,  and  the  wife 
afterwards  conveys  it  to  another,  her  deed  would  prevail.] — The 
Sheriff  cannot  have  a  higher  right  than,  a  grantee  under  a  deed. — 
[Fitzgerald,  B.  What  you  are  now  contending  is,  that  the 
assignee  in  law  is  not  in  a  better  position  than  a  purchaser  under 
an  unregistered  deed.] — ^If  the  conveyance  to  the  plaintiff,  of  the 
20th  of  August,  be  out  of  the  case  and  void,  the  plaintiff  has  no 

(a)  2  Dow.  &  CI.  480. 
VOL.  13.  9  L 
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H.  T.  1862.  titled     We  displace   their  title,   if  the   Registry  Act  makes  the 
Exehecuer* 
*i»y  .1  ■,/     conveyance  void.     It  is  said  we  do  not  claim  through  the  same 

^^  grantor ;  but  the  question  depends  upon  the  5th  section  of  the 

STEPHENS.    Registry  Act,  the  words  of  which  are  general: — "Every  deed  or 

"conveyance,  not  registered,  which  shall  be  made  after  the  25th 

"of  March    1708,  of  all  or  any  of  the  honours,  manors,  lands, 

"  tenements  or  hereditaments  comprised  or  contained  in  such  a 

"deed  or  conveyance,  a  memorial  whereof  shall    be  registered 

*Mn  pursuance  of  this  Act,  shall  be  deemed  and  adjudged  to  be 

"  fraudulent  and  void,  not  only  against  such  a  deed  or  conveyance 

"registered  as  aforesaid,  but  likewise  against  all  and  every  cre- 

"  ditor,  &c.,  as,  for  and  concerning  all  or  any  of  the  honours, 

"  manors,  lands,  tenements  or  hereditaments  contained  or  expressed 

"  in  such  memorial  registered  as  aforesaid."    It  must  be  contended, 

upon  the  other  side,  that  this  section  applies  solely  to  deeds  from 

the  same  grantor ;  but  it  is  in  the  most  general  terms,  and  is  not 

qualified  by  the  restrictive  words  which  occur  in  the  4th  section — 

"  according  to  the  right,  title  and  interest  of  the  person  or  persons 

so  conveying."     They  cited  Warburtan  v.  Laveland  (a) }  Eyre  v. 

McDowell  {b). 

PiooT,  C.  B. 

We  do  not  think  it  necessary  to  postpone  our  judgment  in  this 
case.  The  view  we  take  of  it  may  be  shortly  stated.  It  is  unne- 
cessary to  enter  in  detail  into  many  of  the  arguments  that  have  been 
urged  before  us. 

The  real  question  to  be  determined  is,  whether  the  Registry 
Act,  6  Anncj  c.  2,  has  altered  the  relation  in  which  every  execution 
creditor,  hj  fieri  faciasy  and  every  execution  debtor  of  such  creditor, 
stood  towards  each  other  in  reference  to  chattels  real,  when  the 
statute  passed,  and  in  which  they  would  now  stand,  if  the  Registry 
Act  has  not  altered  their  relation  ? 

Irrespectively  of  the  Registry  Act,  the  lodging  of  a  writ  oi  fieri 
facias  with  the  Sheriff,  and  the  subsequent  seizure,  gave  the  Sheriff 


(a)  2  Dow.  A  C.  480. 


(6)  D.  P.  (not  yet  reported). 
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a  right  to  sell  the  chattel  real ;  and,  according  to  the  law  in  force  H.  T.  1 862. 

when  the  Registry  Act  passed,  under  the  Statute  of  Frauds,  the      ^— y ^ 

sale,  and  the  assignment  by  the  Sheriff  to  the  purchaser,  gave  the 
purchaser  a  title  which  could  not  be  displaced  by  any  act  of  the  Stephens. 
debtor  subsequent  to  the  lodging  of  the  writ.  By  a  recent  statute  (a), 
a  purchaser,  before  actual  seizure,  without  notice  of  the  lodging  of 
the  writ,  would  be  protected.  Before  any  registration  of  any  instru- 
ment, the  Sheriff,  when  in  possession  under  the  writ,  becomes 
entitled  to  maintain  that  possession  against  the  debtor,  and  against 
the  debtor's  vendee  or  assignee.  The  Sheriff  being  in  possession, 
and  there  being  no  deed  with  respect  to  which  any  question  arises, 
or  over  which  any  priority  can  be  gained,  or  which  can  be  consi- 
dered fraudulent  and  void  against  any  other  deed,  the  assignee  of 
the  debtor,  whether  he  does  or  does  not  register  his  deed,  cannot 
turn  out  the  Sheriff  by  means  of  any  act  by  which  the  debtor  seeks 
to  convey  property  which,  by  virtue  of  a  fitri  facias^  is  under 
seizure  of  the  Sheriff. 

If  the  Sheriff  can  so  defend  his  possession,  his  assignee  can  do 
80,  unless  the  Registry  Act  interposes ;  and  the  proposition  of  the 
defendant's  Counsel  is,  that,  by  force  of  the  Registry  Act,  a  right 
is  acquired  by  the  person  having  an  assignment  from  the  debtor, 
subsequent  to  the  seizure,  which  right  never  could  be  made  avail- 
able against  the  Sheriff,  so  long  as  the  Sheriff  should  hold  under 
the  writ,  but  which,  nevertheless,  may  be  made  available  against 
the  Sheriff's  assignee,  although  he  became  such  assignee  under  cir- 
cumstances in  which  he  could  not  possibly  fortify  his  title  by  menns 
of  registry.  It  is  a  plain  and  sound  principle,  that  neither  the 
Common  Law,  nor  any  existing  statute,  can  be  repealed  by  afSr- 
mative  words  of  an  Act  of  Parliament,  unless  the  legislation  be 
clear,  or  there  is,  arising  upon  the  face  of  the  Act,  a  plain  impli- 
cation that  the  Legislature  so  intended. 

I  find  nothing  in  the  Registry  Act  to  indicate  any  intention  to 
alter,  on  this  subject,  the  existing  state  of  the  law,  unless  it  be 
contained  in  the  5th  section. 


(n)  19&20  Ffc,  c.  97.  8.  2. 
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H.  T.  1862.        That  section  enacts,  in  effect,  that  an  unregistered  deed  shall 
Exchequer, 
- — V '     be  deemed  fraudulent  and  void  against  a  registered  deed,  as  to 

O'CONNOB 

^^  **  honours,  manors,  lands,"  &c.,  which  are  comprised  in  the  unre- 

8TEFHBN8.  gistcrcd  deed,  and  in  the  memorial  of  the  registered  deed.  The 
section  plainly  contemplates  a  conflict  between  two  deeds,  one 
registered,  and  the  other  unregistered.  It  would  be  to  impute 
to  the  Legislature  an  intention  absurd  and  unjust,  to  treat  them 
as  intending  that  where,  irrespective  of  registry,  one  deed  confers 
a  titl^  and  the  other  confers  none,  and  the  priority  of  the  former 
cannot  be  maintained  by  means  of  registry,  it  shall  lose  its  priority 
by  the  registry  of  the  other  deed.  The  assignment  from  the  She- 
riff, when  the  Registry  Act  was  passed,  derived  its  force  and 
priority  from  the  lodging  of  the  writ  of  fieri  faciei  with  the 
Sheriffl  It  derives  that  priority  now  (if  the  Registry  Act  does 
not  displace  it),  at  the  latest,  from  the  seizure  by  the  Sheriff. 
Neither  the  writ,  nor  the  lodgment,  nor  the  seizure,  can,  as  the 
law  now  stands  in  Ireland,  be  registered.  The  intervening  assign- 
ment by  the  debtors  is  a  nullity  against  the  writ  so  lodged  (or 
against  the  seizure  so  made),  and  against  the  assignment  from  the 
Sheriff^  if  the  Registry  Act  does  not  reverse  the  relative  rights 
so  existing.  I  think  the  5th  section  of  the  Registry  Act  must 
be  construed  as  only  applying  to  a  condition  of  things  in  which 
a  conflict  arises  between  two  deeds,  of  which  that  which  is  to 
'bo  postponed  only  by  reason  of  the  registry  of  the  other,  and 
which,  but  for  that  registry,  must  have  priority,  is  capable  of 
being  registered,  so  as  to  have  its  priority  maintained.  It  is  but 
imputing  common  sense  to  the  Legislature  to  hold  that,  when  they 
passed  the  Registry  Act,  they  could  not  have  intended  so  far  to 
repeal  the  Statute  of  Frauds  as  to  enact  that  a  registered  deed 
should,  by  reason  of  its  registry,  acquire  priority  over  another 
deed  which  it  was  impossible,  by  any  diligence,  to  register  under 
the  Act,  and  as  to  which  the  Act  gave  no  means  of  securing 
the  priority  conferred  upon  it  by  the  existing  law.  The  Statute 
of  Frauds  gave  it  that  priority  against  the  assignment  of  the  debtor. 
Without  clear  words  of  enactment,  or  clear  implication  arising  upon 
the  Registry  Act,  we  ought   not  to  give  to  the   registry  of  the 
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debtor's   assignment,   subsequent  to  seizure,  a  force   which  would  H.  T.  1862. 

Excheguer* 
enable  every  debtor,  having  chattels  real  taken  under  tL^ri  facias,     > v-^^ 

.      J   /.     .    ..  .  ^.  ,  .  ,  o'cONNOR 

to  defeat  the  execution  creditor,  by  an  assignment  to  a  purchaser,  ^^ 

against  whom  fraud  could  not  be  proved.*  Stephens. 


*  The  present  state  of  the  law,  in  Ireland,  in  reference  to  chattels  real,  and  to 
execution  by  fieri  facias,  is  calculated  to  create  inconTeniences  in  purchases  of 
lands  held  under  leases  for  years,  which  does  not  now  exist  in  England.  Accord- 
ing to  the  decision  in  the  case  here  r^>orted  (and,  it  is  believed,  according  to  the 
established  practice  in  advising  upon  titles  to  chattels  real).  It  is  not  deemed  safe 
for  a  purchaser  to  complete  his  purchase  until  he  shall  have  ascertained,  by  per- 
sonal inqmrjffrom  the  Sheriff,  that  no  writ  of  execution  has  been  lodged  with  the 
Sheriff  against  the  vendor,  the  owner  of  the  chattel  real.  Oenerally  this  informa- 
tion may  be  obtained ;  but  there  are  no  means  of  enfordng  it ;  and  there  is  no 
adequate  security  that,  when  obtained,  its  accuracy  may  be  fully  relied  on.  Again, 
if  there  be  a  seizure  before  the  writ  is  returnable,  the  sale  may  take  place  after- 
wards ;  and  thus  a  writ  of  fieri  facias  may  be  finally  executed,  by  sale  and  assign- 
ment, at  any  time  within  a  year  (Irish  Common  Law  Procedure  Act,  16  &  17 
Vie,,  c  1 13,  s.  141) ;  and  during  that  time,  although  the  debtor  may  be  sup- 
posed to  remain  in  possession  of  the  property,  a  purchaser  from  him  cannot  com- 
plete his  purchase  otherwise  than  subject  to  such  execution,  and  to  the  risk  and 
liability  of  being  displaced  by  a  vendee  and  assignee  of  the  Sheriff  It  is  believed 
that,  practically,  the  instances  are  rare  in  which  a  bona  fide  purchase  has  been 
defeated  by  the  assignee  of  a  Sheriff  selling  under  a  writ  o! fieri  facias.  But  it  is 
plain  that  the  existing  state  of  the  law,  in  Ireland,  has  a  tendency  to  impede  the 
transfer  of  lands  held  under  leases  for  years,  and  to  create  troubles,  risk  and 
responsibility,  in  making  out  title,  which  do  not,  from  any  analogous  cause,  exist 
now  in  reference  to  freehold  estates.  In  England,  this  inconvenience  has  been 
remedied  by  the  early  sections  of  the  *'  Act  to  further  Amend  the  Law  of  Pro- 
perty," 23  &  24  Vic.,  c.  38.  By  those  sections  provision  is  made  for  the  registiy 
of  writs  of  execution,  and  for  the  protection  of  all  purchasers  and  mortgagees, 
whose  purchases  or  mortgages  shall  be  prior  to  the  issuing  and  registering  of  the 
writ.  It  is,  however,  expressly  provided  by  the  Act  that  those  sections  shall  not 
extend  to  Ireland.  This  is  the  more  to  be  regretted  because,  in  Ireland,  the  pro- 
visions of  the  Act,  in  reference  to  registry,  might  be  applied,  without  the  creation 
of  any  new  office,  by  means  of  the  office  for  the  issuing  and  sealing  of  writs  for  all 
the  Courts  of  Law,  created  by  the  13  &  14  Vic,,  c.  18,  s.  84,  et  seq.,  or  by  means 
of  the  office  for  the  registry  of  deeds  and  judgments.  The  23  &  24  Vic,  c  38, 
provides  (section  I),  '*  That  no  judgment,  statute  or  recognizance,  to  be  entered 
up  after  the  passing  of  this  Act,  nor  any  writ  of  execution,  or  other  process 
thereon,  shall  affect  any  lands  of  any  tenure,  as  to  a  bona  fide  purchase  or  mort- 
gage, although  execution  or  other  process  shall  have  issued  thereon,  and  have 
been  duly  registered,  unless  such  execution  or  other  process  shall  be  executed  and 
put  in  force  within  three  calendar  months  from  the  time  when  it  was  reglsterod." 
If  this  provision  should  be  held  to  apply  to  a  purchaser  buying  for  value,  and  for 
his  own  benefit,  though  with  notice  of  the  execution  (and  notice  is  made  immate- 
rial by  the  previous  part  of  the  section,  where  there  is  no  registry  of  the  execution), 
it  may  become  the  means  cither  of  defeating  the  execution  of  a  creditor,  giving  a 
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H.  T.  1862.  reasonable  indulgence  to  his  debtor,  for  the  purpose  of  settling  his  affairs;  or  of 

Exchequer.      altogether  preventing  any  such  indulgence  being  erer  given.     Either  of  these 

o'coMNOR     '^^^^  ^  much  to  be  deprecated;  and  it  would  seem  thkt  all  reasonable  protection 

^^  will  be  given,  and  all  neoessaiy  facilities  for  the  transfer  of  chattels  real  will  be 

8TBPHENS.     8^ai^>  by  the  other  provisions  of  this  statute  (23  &  24  Vic,,  c  38),  without  the 

proviso  above  referred  to. 


M.  T.  1861. 
Nov.  15,  21, 

H.  t!'i862.  M.AEEAVY  v.  HANNAN.' 

Feb.  15. 
A  and  B,  hj  Ejectment  for  non-payment  of  rent,  to  recover  the  possession  of  the 
the   13th  of    premises  known  as  No.  109  Cromac-street,  in  the  town  of  Belfast, 
reciting  that'  ^^^^  ^7  ^^^  defendant  as  tenant  to  the  plaintiffs,  or  one  of  them,  under 
gaged  to™B*'  *  ^c«^8«i  »*  ^^6  yearly  rent  of  £6.     Of  this  rent  twenty  years*  arrears, 

toduSIdiS^e  ^^^'>  ^^^^»  ^P  ^  ^^®  *®*  ^^  ^*y  ^®^*»  ^^^®  alleged  to  be  due. 
^se^^demised        j^^^  summons  and  plaint  was  issued  on  the  24th  of  May  1861. 

mises  to  C,     'phe  defendant  pleaded  that  he  did  not,  nor  did  any  other  person. 
The  rent  was 

reserved  to  A,  hold  the  plot  of  ground  and  premises  in  plaint  mentioned,  as  tenant 
the  mortgagor, 

and  also   the  to  the  plaintiffs,  or  either  of  them,  under  the  lease  in  plaint  men- 
powers  of  dis- 
tress and  re-  tioned,   or  any  other   lease,  or  m  any  manner:   and,   as   to  the 
entiy*    A  and 
B,  in  the  year  claim  of  £120  for  twenty  years'   rent,   save   as  to  the   last  six 

their'  SterLt    years  thereof,  the  Statute  of  Limitations. 

brought  ^?^       The  case  was  tried  at  the  Summer  Assizes  of  1861,  for  the 

T^^'^t  of"'  county   of  Antrim,  before    Deast,   B.,   when   the   material   facts 

rent.--HeW,     appeared  to  be  the  following: — By  deed,  dated  the  13th  day  of 
that  C  was  not     '^^^  o  j  f  j 

estopped  from  January  1831,  made  between  William  Wauchope,  of  the  first  part. 


title  of  A.  Bryan  Cooney,  of  the   second   part,  and  Patrick  Murray,  of  the 

that,*  inde-^'  t^^^  P*^"** — reciting  that  by  lease,  dated   the    1st  of  June   1829, 
pendently   of 
the  Landlord 

and  Tenant  Law  Amendment  Act,  D  could  not  maintain  ejectment  for  non-pay- 
ment of  rent. 

Held  aUoj  per  Fitzobraxd,  Hughes  and  Deast,  BB.,  that  the  relation  of 
landlord  and  tenant,  within  the  meaning  of  the  3rd  section  of  the  Landlord  and 
Tenant  Law  Amendment  Act  (23  &  24  Ftc.,  c.  154),  did  not  subsist  between  D 
andC. 

Per  FiGOT,  C.  B. — The  3rd  section  of  that  statute  is  not  retrospectiTC. 

*  Before  the  Full  Court. 
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the  Marquis  of  Donegal  demised  to  the  said  Bryan  Cooney,  his  M.  T.  186L 

heirs  and  assigns,  all  that  field  near  Cromac,  containing,  by  esti-     , — ^* 

mation,   la.  dr.  30p.,  plantation  measure,  or  thereabouts,  be  the  ^^ 

same  more  or  less,  then  in  the  possession  of  the  said  Bryan  hannan. 
Cooney ;  bounded  on  the  east  by  a  field  then  in  the  possession 
of  John  Holmes  Houston ;  on  the  west  by  Cromac-street ;  on  the 
north  by  the  Spa  Loming,  and  on  the  south  by  Cromac  dock  or 
basin,  being  part  of  the  premises  formerly  demised  to  Bryan  Mul- 
holland,  with  the  appurtenances;  to  hold  unto  the  said  Bryan 
Cooney,  his  heirs  and  assigns,  during  the  lives  of  the  several 
cettui  que  via  therein  named,  and  the  lives  and  life  of  the  sur- 
vivors and  survivor,  and  such  other  lives  as  should  be  added 
thereto,  by  virtue  of  the  covenant  for  perpetual  renewal  therein 
contained,  subject  to  the  payment  of  the  yearly  rent  of  £16.  12s.  4d., 
and  £1.  5s.  Od.  renewal  fine;  and  reciting  that  the  said  Bryan 
Cooney  did  afterwards  grant  the  said  piece  or  parcel  of  ground, 
tenement  and  premises,  with  others,  in  mortgage,  unto  the  said 
William  Wauchope,  his  heirs,  executors,  administrators  and  assigns, 
subject  to  redemption ;  and  reciting  that  the  said  Patrick  Murray 
had  come  to  an  agreement  with  the  said  Bryan  Cooney  for  a 
lease  for  three  lives  renewable  for  ever,  of  a  certain  portion  of 
the  premises  demised  by  said  lease,  which  portion  was  thereinafter 
particularly  mentioned  and  described;  and  that  the  said  William 
Wauchope,  at  the  instance  and  request  of  the  said  B.  Cooney, 
had  agreed  to  become  a  granting  party  to  said  indenture — said 
deed  witnessed  that  the  said  William  Wauchope  and  Bryan  Cooney, 
according  to  their  respective  estates  and  interests,  granted  and 
dejpised  to  Patrick  Murray,  his  heirs  and  assigns,  all  that  and 
those  that  piece  or  parcel  of  building  ground  situate  on  the  west 
side  of  Cromac-street,  containing,  in  front  of  said  street,  sixteen  and 
a-half  feet,  extending  backward,  from  front  to  rere,  fifty-seven  feet, 
be  the  said  admeasurements,  or  either  of  them,  more  or  less ;  bounded 
on  the  east  by  Cromac-street;  on  the  west  by  building,  the  pro- 
perty of  Alexander  Williamson ;  on  the  north  by  part  of  a  field 
belonging  to  Mr.  Joy,  and,  on  the  south  by  building  ground,  the 
property  of  the  said  Bryan  Cooney,  with  the  appurtenances,  all 


Digitized  by 


Google 


72 


COMMON  LAW  REPORTS. 


M.  T.  1861.  situate  in  Cromac-street,  in  the  town  of  Belfast:  to  hold  for  three 
Excheatier. 

lives,  and  the  lives  and  life  of  the  survivors  and  survivor,  and 

such  other  life   and   lives   as   should   he   added,  pursuant  to  the 

covenant  for  perpetual  renewal ;  yielding  and  paying  unto  the  said 

Bryan  Cooney  the  yearly  rent  of  £6,  on  every  Ist  of  May  and 

Ist  of  November;  and  also  yielding  and  paying  unto  the  said 

Bryan  Cooney,  his  heirs  and  assigns,  £1.  5s.  Od.  renewal  fine,  and 

£1  upon  the  death  of  Patrick  Murray,  and  every  other  chief  tenant 

dying  in  possession,  in  lieu  of  an  heriot.     The  lease  then  contained 

a  clause  of  distress  and  re-entry  to  B.  Cooney,  and  covenants  by 

Patrick  Murray,  with  William  Wauchope  and  B.  Cooney,  to  pay 

the  rent   to  B.  Cooney,   and   to  keep  in  repair;   and  joint   and 

several  covenants  by  William  Wauchope  and  B.  Cooney,  for  the 

renewal  of  the  lease,   and  a  covenant  by  B.  Cooney   for   quiet 

enjoyment. 

The  lease  of  the  13th  of  January  1831  was  assigned  to  the 
defendant,  by  a  deed  of  the  7th  of  November  1831. 

By  deed,  dated  the  26th  of  November  1836,  made  between  the 
said  William  Wauchope,  of  the  first  part,  Bryan  Cooney,  of  the 
second  part,  and  John  M'Auley,  of  the  third  part,  reciting  a 
lease  from  the  Marquis  of  Donegal  to  Bryan  Cooney,  of  a  piece 
of  ground  on  the  west  side  of  Cromac-street,  and  dated  the  12th 
of  June  1829,  and  a  mortgage  thereof  to  William  Wauchope,  the 
said  William  Wauchope  demised,  and  the  said  Bryan  Cooney  con- 
firmed, unto  the  said  John  M'Auley,  his  heirs .  and  assigns,  all 
that  piece  of  ground  situate  on  the  west  side  of  Cromac-street, 
in  the  town  of  Belfast,  containing*  in  front  next  Cromac-street, 
173  feet,  or  thereabouts,  and  extending  backwards  ninety-two  feet; 
bounded  on  the  north  by  John  Gaffikin's  holding ;  on  the  south  by 
the  paper-mill  water ;  on  the  east  by  Cromac-street,  and  on  the 
west  by  a  field  in  the  possession  of  Henry  Joy,  with  the  appur- 
tenances; '' excepting  and  always  reserving  all  such  matters  and 
'^  things  as  are  excepted  and  reserved  in  and  by  the  original  lease 
"  by  virtue  of  which  the  said  Bryan  Cooney  holds  the  same ;  and 
**  also  excepting  and  reserving  all  such  matters,  grants,  leases,  as 
**are  heretofore  made  by  the  said  Bryan  Cooney  to  the  different 
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"undertenants  holding  different  parts  of  said  demised  premises:''  M.  T.  1861. 

EMcheguer* 
to  hold  for  the  same  lives  as  in  the  original  lease,  with  covenant     ^-     v    --^ 

M'ARS  A  VT 

for  perpetual  renewal  ;•  yielding  and  paying  to  the  said  Bryan  ^^ 

Cooney  the  yearly  rent  of  £55,  and  £1.  5s.  Od.  renewal  fine,     hannan. 
and  £1  as  an  heriot,  upon  the  death  of  every  chief  tenant.     The 
lease  then  contained  clauses  of  distress  and  re-entry,  and  the  usual 
covenants,  all  reserved  to  and  made  with  Brjran  Cooney. 

John  M'AuIey  died  in  the  year  1840;  and  the  plaintiff  John 
M'Areavy  was  his  executor,  and  the  other  plaintiff  John  M^Auley 
was  his  heir-at-law. 

The  plaintiffs  having  closed  their  case  with  this  evidence,  Coun- 
sel for  the  defendant  called  for  a  nonsuit,  or  a  direction,  upon  the 
ground  that  the  lease  of  the  ISth  of  January  1831  reserved  the 
rent  to  the  mortgagor,  and  not  to  the  mortgagee,  and  that  the  rent 
was  therehy  severed  from  the  reversion,  and  became  incapable  of 
being  made  the  subject  of  an  action  of  ejectment  for  non-payment' 
of  rent ;  and  also  because,  neither  under  said  lease,  nor  under  the 
deed  of  the  26th  of  November  1836,  did  the  relation  of  landlord 
and  tenant  exist  between  the  plaintiflfb  and  defendant ;  and  also 
because  the  lease  of  the  26th  of  November  1836  was  a  lease  of 
land  at  a  rent,  and  not  of  a  reversion,  and  did  not  comprise  the 
premises  demised  by  the  lease  of  the  13th  of  January  1831.  Counsel 
for  the  plaintiff  then  applied  for  permission  to  examine  a  witness 
to  prove  that  the  premises  sought  to  be  recovered  in  the  ejectment 
were  part  of  the  premises  comprised  in  the  lease  of  the  26th  of 
November  1836.  This  evidence  was  objected  to  on  the  part  of 
the  defendant,  but  was  received  by  the  learned  Judge.  The  defend- 
ant's Counsel  also  submitted  that  in  no  event  could  the  plaintifis 
recover  more  than  six  years'  rent. 

His  Lordship  directed  a  verdict  for  the  plaintiff,  for  £120,  the 
entire  amount  of  the  rent  claimed,  but  reserved  liberty  to  the 
defendant  to  move  to  have  a  nonsuit  or  verdict  for  him  entered, 
or  that  the  verdict  should  be  reduced  from  twenty  years'  to  six 
years'  rent. 

A  conditional  order  having  been  obtained,  in  the  following  Term, 
to  set  aside  the  verdict,  and  to  enter  a  nonsuit,  or  a  verdict  for  the 
yoL.  13.  10  L 
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M.  T.  1861.  defendant,   or,  in  case  the  verdict  should  not  be  set  aside,  that 
^^t^\Z'f     the  verdict  should  be  reduced  from  twenty  years'  rent  to  six 
years'  rent — 

ff.  Joy  (with  him  W.  D.  Andrews)  now  showed  cause* 
First;  it  is  said  the  assignment  of  the  26th  of  November  1836 
does  not  comprise  the  premises  demised  by  the  lease  of  the  1 3th  of 
January  1831.  But  the  question  is  closed  by  the  finding  of  the 
jury,  that  the  premises  included  in  the  ejectment  are  part  of  those 
included  in  the  deed  of  the  26th  of  November  1836.  Then  it  is 
contended  that  the  rent  and  reversion  of  the  lease  of  1831  did 
not  pass  by  the  deed  of  1836;  that  in  fact  the  lease  of  1831  is 
excepted  out  of  it;  but  the  meaning  of  the  alleged  exception, 
«<  excepting  and  reserving  all  such  matters,  grants,  leases,  as  are 
heretofore  made  by  the  said  Bryan  Cooney,"  plainly  is,  that 
the  grant  was  to  be  subject  to  Cooney's  sub-leases.  The  mere 
grant  by  deed  of  lands,  the  interest  in  which  is  a  reversion, 
will  pass  the  reversion  and  the  rent:  Shep.  Touch,^  p.  276.  But 
it  is  then  contended  that,  even  assuming  that  to  be  so,  M'Auley 
is  not  entitled  to  maintain  ejectment  for  non-payment  of  rent, 
because  the  lease  of  1831,  which  was  made  by  mortgagor  and 
mortgagee,  reserved  the  rent  to  Cooney  the  mortgagor,  and  thus 
severed  the  rent  from  the  reversion.  The  answer  to  that  is,  that, 
by  the  deed  of  1836,  the  rent  and  reversion  were  re-united  in 
one  person.  Morrison  y.  M^Anaspieia)  may  be  cited  against 
the  plidntiff  upon  this  point ;  but,  in  that  case,  the  mortgagee  did 
not  join  in  the  demise;  the  lease  was  merely  made  with  his 
consent.  At  all  events,  ejectment  is  maintainable  under  the  Land- 
lord and  Tenant  Law  Amendment  Act  1860  (23  &  24  Vic,  c.  154). 
The  52nd  section  of  that  Act  provides,  that  the  landlord's  title,  in 
ejectment  for  rent,  shall  not  *'  be  defeated  by  proof  merely  that  the 
"legal  estate  in  the  rent  or  lands  is  vested  in  any  other  person  not  a 
''  party  to  such  suit  or  proceeding,  but  who  would  be  a  trustee  for 
*'  the  plaintiff,  provided  that  the  plaintiff  was,  at  the  time  of  the 
*'  institution  of  such  suit  or  other  proceeding,  the  person  substantially 

(a)  2  Ir.  Com.  Law  Rep.  366. 
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**and  beneficiallj  entitled  to  the  rent:"  and  the  53rd  section  does  M.  T.  1861 

Exchequer. 
away  with  the  necessity  of  proving  the  existence  of  any  legal  rever- 
sion in  the  landlord,  provided  a  tenancy  between  the  parties  shall 
appear  to  exist.  All  that  is  required  is,  that  the  relation  of  landlord 
and  tenant  shall  exist,  which  is  defined  by  the  3rd  section  of  the 
Act : — '^  The  relation  of  landlord  and  tenant  shall  be  deemed  to  be 
'^  founded  on  the  express  or  implied  contract  of  the  parties,  and  not 
"upon  any  tenure  or  service;  and  a  reversion  shall  not  be  necessary 
'*  to  such  relation,  which  shall  be  deemed  to  subsist  in  all  cases  in 
**  which  there  shall  be  an  agreement  by  one  party  to  hold  land  from 
"  or  under  another,  in  consideration  of  any  rent/'  Those  provisions 
were  intended  to  meet  cases  of  the  kind  now  before  the  Court. — 
[Fitzgerald,  B.  They  would  plainly  apply  to  cases  like  Pluck  v. 
Digges^  and  to  fee-farm  rents ;  but  must  not  the  rent  be  payable  to 
the  person  from  whom  the  land  comes  ?] — Here,  the  mortgagor  and 
mortgagee  join  in  the  grant  of  the  land.  The  3rd  section  of  the 
23  &  24  Vie,^  c.  154,  is  retrospective.  That  question  depends  on 
the  intention  of  the  Legislature ;  and  the  section  will  be  nullified 
if  it  is  held  to  have  only  a  prospective  operation  :  Barton  v. 
Major  {a)  \  Towler  v.  Chatterton  (b)  i  Re  Simson's  Trusts  (c); 
Wright  v.  Hale  (d). 


Serjeant  Sullivan  and  H.  Law^  contra. 

The  rent  did  not  pass  at  all  by  the  deed  of  1836.  It  was  but  a 
rentcharge  in  the  mortgagor  at  the  time ;  and  the  deed  of  1836  only 
operated  as  a  demise  of  a  specific  portion  of  ground,  of  the  land ;  and 
as  the  rentcharge  was  a  distinct  property,  it  did  not  pass :  Shep. 
Touch.,  p.  92.  Again,  the  exception  of  "leases'*  includes  the  lands 
comprised  in  the  leases.  It  is  clear  that,  before  the  passing  of  the 
23  &  24  Vic,  c.  164,  ejectment  for  non-payment  of  rent  could  not 
be  maintained.  The  lessee  in  the  lease  of  1831  is  not  estopped  from 
showing  that  the  lessor  has  not  the  legal  estate ;  for  the  mortgage 
to  Wauchope  is  recited  in  the  lease.  A  tenant  is  estopped  from 
disputing  his  landlord's  title  ;  but  that  rule  is  subject  to  this  qualifi- 


(a)  2  Ir.  Com.  Law  Rep.  28. 
(c)  1  John.  &  H.  89. 


(6)  6  Bing.  258. 
(<0  6H.&N.227. 
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M.  T.  1861.  cation,  that,  if  the  lease  show  the  lessor  has  only  an  equitable  title, 
there  is  no  estoppel :  Pargeter  v.  Harris  (a).  It  is  only  an  instance 
of  the  rule  that  an  instrument  creates  no  estoppel,  if  the  truth 
appears  upon  the  same  instrument.  The  deed  of  1831  operated  as 
the  lease  of  the  mortgagee,  and  the  confirmation  of  the  mortgagor. 
The  reservation  of  the  rent  to  the  mortgagor,  a  stranger,  severed 
the  rent  from  the  reversion.  It  became  a  rentcharge  in  Cooney,  and 
not  a  rent-service ;  and,  as  he  had  no  reversion,  he  clearly  could  not 
maintain  ejectment  for  non-payment  of  rent.  Then  it  is  said  the 
rent  and  reversion  became  united  in  the  grantee  in  the  deed  of 
1836  ;  but  the  accidental  union  of  the  rentcharge  and  the  re- 
version in  a  third  person  could^  not  re-annex  the  rent  to  the 
reversion,  and  make  it  a  rent-service.  Upon  that  point,  the  case 
of  Morrison  v.  M^Anaspie(b\  is  a  conclusive  authority.  The  23  and 
24  Ftc.,  c.  154,  does  not  improve  the  plaintiff's  position.  In  the  first 
place,  the  case  is  not  within  the  Act,  supposing  it  retrospective ;  for 
there  is  no  relation  of  landlord  and  tenant  subsisting.  There  is  no 
agreement  to  hold  land  under  the  mortgagor.  If  A  demise  lands 
to  B,  reserving  rent  to  C,  B  and  C  are  not  landlord  and  tenant. 
The  rent  roust  be  payable  to  the  person  from  whom  the  land  comes. 
Secondly;  the  3rd  section  of  the  23  &  24  Ftc,  c.  154,  is  not  retro* 
spective.  It  it  clearly  not  so  in  express  words ;  and,  at  the  date  of 
the  passing  of  the  Act,  the  defendant  had  in  him  a  vested  right  to 
resist  an  action,  which  is  a  right  just  as  valuable  as  a  right  of  action. 
That  right  cannot  be  taken  away  without  clear  legislation.  The 
maxim  of  law  is,  nova  constihUio  fiOuris  formam  imponere  debei^ 
non  presteritis:  Broom*s  Legal  Maxims;  2  Inst^  p.  292.  The 
words  of  the  3rd  section  are,  **  The  relation  of  landlord  shall  be 
^'  deemed  to  be  founded  on  the  express  or  implied  contract  of  the 
*^  parties,  and  not  upon  tenure  or  service  ;  and  a  reversion  shall  not 
**  be  necessary  to  such  relation,  which  shall  be  deemed  to  subsist  in 
^*  all  oases  in  which  there  shall  be  an  agreement  by  one  party  to 
**  hold  land  from  or  under  another,  in  consideration  of  any  rent.** 
That  language  is  entirely  prospective.     It  is  **  shall  be,"  and  not 

(a)  7  Q.  B.  708.  (A)  2  Ir.  Com.  Law  Rep.  366. 
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shall  "have  been."    In  several  of  the  sections  retrospective  words  M.  T.  186l« 

are  introduced,  as  in  the  10th  and  I6th ;  and  the   104th  section,      <— ^ ^ VV'^ 

m.'arsavt 
which  repeals  the  former  Acts,  leaves  them  unaffected,  "so  far 

''as  may  be  necessary  to  support  or  enforce  any  lease  made,  or     fiAKNAif. 

''contract  entered  into."     In  a  great  number  of  cases,  the  words 

"  shall  be,"  and  **  shall  be  deemed  to  be,"  have  been  held  to  have 

only  a  prospective  operation:  Marsh  v.  Biggins  {a) \  Jackson  v. 

Woottey  (b)  ;  Moon  v.  Durden  (e) ;  Thompson  v.  Lack  (dy, 

W,  D.Andretas,  in  reply. 

The  tenant  is  estopped,  by  the  lease  of  the  13th  of  January  1881, 
(rom  disputing  the  landlord's  title.  The  recital  of  the  mortgage  can- 
not bind  him ;  for  that  recital  depends  on  the  first  recital,  which 
recites  a  lease  of  premises  on  the  east  side  of  Cromac-street.  That 
first  recital  being  altogether  erroneous,  those  that  follow  and  depend 
on  it  are  erroneous  also ;  and  we  are  entitled  to  treat  the  case  as  if 
they  were  struck  out  of  the  lease.  With  regard  to  the  operation  of 
the  Landlord  and  Tenant  Act,  the  question  is,  what  was  the  inten- 
tion of  the  Legislature?  The  preamble  shows  that  it  was  intended 
to  consolid&ta  the  existing  law,  and  form  a  new  code.  The  words 
"  shall  be  deemed,"  where  they  first  occur  in  the  3rd  section,  are 
enacting  words,  not  words  of  futurity;  and  they  must  be  read  in 
the  same  way  in  the  last  clause  of  the  section.  It  is  said  there 
are  sections  in  the  Act  expressly  retrospective.  But,  on  the  other 
hand,  there  are  sections  expressly  prospective  in  their  operation — 
sections  11,  16,  25,  26,  27,  28,  29  and  41  are  so.  Vested  rights 
in  the  landlord  are  affected  by  the  Act;  for  instance,  by  the  5l6t 
section;  and  why  not  also  vested  rights  in  the  tenant? 

He  cited  Page  v.  BenneU  (e) ;  Crofts  v.  Middleion  (f)  ;  Parhe 
V.  M'Loughlin{g)i  Bac.  Ab.,  tit.  Leases,  O;  Liii^  ss.  122,  479, 
544. 

Cvr.  ad.  vult, 

(a)  9  C.  B.  651.  (6)  8  Ell.  &  BL  784. 

(c)  2  Exch.  22.  (d)  3  C.  B.  540. 

(e)  2  Giff.  117.  r/)  2  K.  &  J.  194. 

(g)  1  Ir.  Com.  Law  Rep.  186. 


Digitized  by 


Google 


78 


COMMON  LAW  REPORTS. 


H-  T.  1862. 
Exchequer, 


Feb.  15. 


PiooT,  C.  B. 

Several  matters  have  been  discussed  in  the  argament  of  this 
case.  I  shall  state,  shortly,  the  opinion  which  I  have  formed  upon 
the  material  questions. 

In  mj  opinion,  it  is  impossible  to  treat  the  lease  of  the  Idth  of 
January  1831  as  operating  as  a  demise,  by  estoppel,  from  Cooney 
the  mortgagor,  to  Murray,  the  party  purporting  to  take  as  lessee. 
If  it  had  that  operation,  then,  according  to  the  recent  case  of  Cuih- 
hertson  v.  Irving  (a),  affirmed  in  the  Exchequer  Chamber  (6), 
determining  (contrary  to  an  opinion  which  long  prevailed)  that 
the  assignee  of  a  reversion  which  exists  only  by  estoppel  is  entitled 
to  the  benefit  of  the  estoppel  in  like  manner  as  the  original  lessors, 
the  plaintiff  would,  I  think,  have  been  entitled  to  maintain  the 
ejectment.  But  the  lease  recites  that  lands,  of  which  the  premises 
comprised  in  the  lease  or  instrument  of  the  13th  of  January  1831 
are  expressly  described  as  being  a  part,  had  been  granted  in  mort- 
gage to  the  Rev.  William  Wauchope,  one  of  the  joint  grantors  of 
the  instrument  of  the  13th  of  January  1831 ;  and  the  true  title  so 
appearing,  it  is  perfectly  clear,  on  old  and  recelht  authority,  that 
there  is  no  estoppel.  The  rule  on  that  subject  was  declared  in 
Cuthbertson  v.  Irving^  and  also  in  the  recent  case  of  Pargeter  v. 
Harru(c),  It  was  contended  before  us  that  it  appeared,  by  the 
lease  of  the  Idth  of  January  1831,  that  the  premises  mortgaged, 
and  the  premises  comprised  in  the  lease,  were  different  premises, 
because  the  former  are  described  as  bounded  on  the  west  by  Cromac- 
street,  and  the  latter  are  described  as  having  Cromac*street  as  their 
eastern  boundary ;  that  is,  as  situated  on  the  west  side  of  the  street. 
The  former  boundary,  however,  is  described  as  existing  on  the  1st 
of  June  1829,  the  date  of  the  head-lease  from  the  Marquis  of  Done- 
gal. The  date  of  the  mortgage  is  not  stated.  Between  the  date 
of  the  head-lease  and  that  of  the  lease  of  the  13th  of  January  1831, 
the  street  may  have  been  altered.  The  apparent  discrepancy  in  the 
boundaries  may  be  thus  accounted  for.    And  we  are  obliged,  by  the 

(fl)  4  H.  &  N.  742. 

(4)  6  Jur.,  N.  S.,  1211 ;  S.  C.  29  Law  Jour.,  N.  S.,  Exch.,  485. 

(c)  7  Q.  B.  708. 
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terms  of  the  lease  of  the  13th  of  January  1831,  to  treat  the  parties  H.  T.  1862. 

JEtXcheou^Tm 
to  that  lease  as  precluded,  by  the  positive  statement  in  it,  that  the 

premises  comprised  in  that  lease  were  part  of  the  premises  comprised 
in  the  head-lease  and  the  mortgage,  from  denying  that  they  were. 
That  being  so,  and  the  true  title  being  shown,  the  case  is  reduced 
to  the  simple  one  of  a  lease  by  mortgagor  and  mortgagee,  disclosing 
the  title,  and,  consequently,  pending  the  mortgage,  operating,  not  as 
a  demise  by  the  mortgagor,  but  as  the  mortgagee's  demise  and  the 
mortgagor's  confirmation. 

That  being  the  operation  of  the  instrument,  and  there  being  no 
estoppel,  another  consequence  follows,  that  the  reserration  of  the 
rent  to  Cooney  the  mortgagor  is,  as  a  reservation,  void.  There 
is  no  reservation  of  the  rent  to  the  mortgagee.  It  is,  therefore, 
simply,  an  expressed  reservation  to  a  stranger,  having  no  estate 
in  the  lands.  The  powers  of  distress  and  entry  for  non-payment 
of  rent,  as  well  as  the  reservation  of  the  rent  itself,  are  to  Cooney 
the  mortgagor,  his  heirs  and  assigns.  Cooney  being  a  party  to  the 
lease,  the  words  of  reservation,  coupled  with  the  power  of  distress, 
operate  as  a  grant,  to  him,  of  a  rentcharge ;  and  all  the  covenants 
with  Cooney  are  covenants  in  gross.  For  these  familiar  propositions 
it  is  needless  to  refer  to  authorities ;  many  of  them  are  collected  in 
the  two  cases  I  have  cited.  During  a  part  of  the  argument,  I  was 
considering  whether  the  reservation  should  be  treated  as  void  only 
in  reference  to  the  person  to  whom  it  was  reserved,  and,  since  it 
was  a  reservation  during  the  term,  good  as  a  reservation  to  the 
owner  of  the  quasi  reversion — the  mortgagee  (who  concurred  in 
the  demise),  upon  the  principle  stated  in  Lord  Nottingham's  M.S, 
note  115  to  Coke  Litt,^  213  6,  and  unfolded  in  the  judgment 
of  Lord  Chief  Baron  Hale,  in  Saeheveral  v.  Froggart{a),  But 
when  the  lease  is  inspected,  it  will  be  found  impossible  to  uphold 
the  reservation  in  that  way..  There  is,  as  I  have  said,  no  reser- 
vation to  the  mortgagee.  There  is  an  express  reservation,  operating, 
together  with  the  power  of  distress,  as  a  grant  of  a  rentcharge  to 
the  mortgagor.  It  is  impossible  to  give  to  the  lease  a  construction 
which  would  confer  two  rents,  one  by  way  of  rentcharge,  on  the 

Co)  2  Saond.  271 ;  more  folly  reported  in  1  Ven.  181. 
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H«  T.  1862.  mortgagor,  the  otker  by  way  of  reservation,  in  the  nature  of  a 
rent*8ervice,  on  the  mortgagee.    It  is  needless  to  refer  to  other 

M^ARBAVT 

^^  difficiilties  which,  upon  the  face  of  this  instrument,  are  exposed 

HANNAN.  to  any  such  mode  of  dealing  with  its  contents.  It  appears,  upon 
the  face  of  it,  that  there  was,  in  truth,  no  reversion  to  which  a 
r^it-service  could  be  annexed  by  a  reservation  created,  upon  the 
principle  of  the  authorities  which  I  have  mentioned,  by  operation 
of  law,  and  carrying  the  rent  to  the  owner  of  the  reversion,  by 
reason  of  the  impossibility,  in  law,  of  giving  it  to  a  stranger* 
Although  the  statute  14  &  15  Fie.,  c.  20,  has  taken  away  the 
necessity  for  a  reversion,  in  order  to  maintain  an  ejectment  for 
non-payment  of  rent,  nevertheless,  in  construing  the  instrument 
by  those  rules  of  law  which  are  drawn  from  the  feudal  incidents 
of  tenure,  and  according  to  which  the  law  will,  if  possible,  give 
the  rents  or  services  to  the  proper  party,  the  non-existence  of  a 
reversion  would  form  a  very  material  consideration.  It  is,  however, 
unnecessary  to  pursue  the  matter  further.  It  is,  in  my  opinion, 
clear,  that  this  reservation  was  wholly  void;  that  the  rent  was 
a  rentcharge ;  that  the  covenants  were  covenants  in  gross ;  that 
the  conditions  were  reserved  to  a  stranger  to  the  estate;  and  that 
the  lease  conferred  no  right,  irrespective  of  the  late  statute  for 
the  consolidation  and  amendment  of  the  law  of  landlord  and  ten- 
ant, to  maintain  an  ejectment  for  non-payment  of  rent.  The 
plaintiffs,  or  either  of  them,  representing  the  assignee  of  the  mort- 
gagor and  mortgagee,  acquired  no  right  to  maintain  the  ejectment* 
The  mortgagee  had  not  the  rent,  and  the  mortgagor  had  not  the 
estate,  and  the  assignee  derived  no  title  from  either  to  maintain 
an  ejectment  for  non-payment  of  rent,  under  the  lease  of  the  13th 
of  January  1831. 

It  was  further  argued,  that  the  instrument  of  the  13th  of  January 
1881  ought  to  be  treated  as  an  agreement  for  a  holding  of  land 
under  Bryan  Cooney,  within  the  3rd  section  of  the  late  statute, 
the  Landlord  and  Tenant  Law  Amendment  Act  I860,  28  &  24 
Vic.i  c.  154.  My  Brothers,  I  believe,  are  of  opinion  that  it  is  not 
within  that  section.  Upon  the  question  whether  the  instrument 
is  or  is  not  within  that  section,  I  pronounce  no  opinion.    In  my 
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jodgment,  tlie  3rd  section  of  ihaX  statute  is  not  retrospective,  and  H.  T.  1862. 

therefore  would  not  apply  to  the  instrument  of  the  1 3th  of  January 

1831y  even  if  that  instrument  were  within  the  3rd  section.    Tliat 

section  creates  a  new  relation,  perfectly  distinct  from  that  which 

existed  before.    It  is  clear  to  my  mind,  fctir  the  reasons  which  I 

stated  upon  the  other  parts  of  Uiis  case,  tliat  the  relation  of  landlord 

and  tenant. did  not  exist  betw^sen  Cooney  and  Murray,  under  the 

bstniment  of  the  13th  of  January  1831.     That  relation  would 

be  created  for  the  first  time  by  the  statute,  if  this  section  applied 

to  the  case  now  before  us.    A  change  of  that  nature  is  a  very 

substantial  change  in,  the  relation  qf  two  parties).    In  the  very 

case  now  before  us,  Hannan,  the  assignee  of  Murray,  may  have 

bought  Murray'^  interest,  on  the  faitli  of  the  existence  of  a  certain 

condition  of  the  law   (affecting  the  title),  which  withheld  from 

the  grantors  of  the  instrument  of  the  13th  of  January  1831  the 

right  of  bringing  an  ejectment  for  non-payment  of  rent.     The 

exemption,  which  the  law  there  sanctioned,   from  liability  to  a 

forfeiture  of  the  estate  by  non-payment  of  the  rent,  imparted  a 

substantial  adcfitional  value  to  the  interest  purchased*     There  was 

a  vested  riglit  to  hold,  exempt  from  that  liability.     This  case, 

therefore,  appears  to  me  to  afford  a  strong  illustration  of  the 

wisdom  of  the  rule,  upon  which  the  old  maxim  of  law  is  foui^fied, 

namely,  that  a  statute  ought  not  to  be  construed  as  retrospective, 

without  a  clearly  expressed  intention  of  the  Legislature  that  it 

diould  so  operate.    The  law  upon  this  subject  has  been  recently 

the  subject  of  consideration  in  several  cases.      The  general  rqle 

is  stated  in  2  Inst^  p.  292,  by  Lord  Cokes  and  I  do  not  think 

that  the  principle  has  been  anywhere  better  expressed,  in  modern 

times,  than  in  the  judgment  of  Baron  Rolfe  in  the  case  oi  Moon  v. 

Dturden  (a).    He  says,  *^  The  general  rule  on  this  subject  is  stated 

"by  Lord  Cokcj  in  the  2nd  ImtiHUe^  p.  292,  in  his  commentary 

''on  the  Statute  of  Gloucester;  ^Nova  eonstiitUto  fuiuris  Jbrmam 

^*  imponere  debet,  nan  prmteritU  ; '  and  the  principle  is  one  of  such 

<•  obvious  convenience  and  justice,  that  it  must  always  be  adhered 

*'  to  in  the  construction  of  statutes,  unless  in  cases  where  there  is 

(a)  2  Excfa.  22. 
VOL.  13.  11    L 
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H.  T.  1862.  "  something  on  the  face  of  the  enactment  putting  it  beyond  donbt 
£jtch€auw, 

' — -\ "  that  the  Legislature  meant  it  to  operate  retroBpectively.**    I  have 

Iii'a  rb  a  vt 

^^  looked  with  great  care  over  every  section  of  this  Act;  and  what- 

HANNAN.  ever  constraction  may  be  ^ven  to  some  of  the  other  sections  which 
are  nqt  in  terms  retrospective,  I  can  find  nothing  in  any  of  those 
other  sections  indicating  that  retrospective  operation  ought  to  be 
given  to  this  3rd  section.  Is  it  clear  legislation  that  this  section, 
in  its  own  terms,  is  retrospective  ?  If  not,  upon  the  principle  to 
which  I  have  referred,  we  ought  to  give  it  a  construction  pro- 
spective, and  not  retrospective.  The  words  are — '*  The  relation 
**of  landlord  and  tenant  shall  be  deemed  to  be  founded  on  the 
"  express  or  implied  contract  of  the  parties,  and  not  upon  tenure 
'*  or  service."  If  the  section  had  ^topped  there,  the  language 
might  have  been,  perhaps,  treated  as  importing  prospective  legisla- 
tion. But  it  proceeds,  '^  and  a  reversion  shall  not  be  necessary  to 
such  relation,  which  shall  be  deemed,**  I  may  observe  that  these 
very  words  *^  shall  be  deemed  "  have,  in  several  cases,  been  deter- 
mined to  be  not  sufficient,  in  themselves,  to  give  to  an  enactment 
a  retrospective  operation,  as  in  HUeheoch  v.  Way  {a) ;  Moore  v. 
Phillips  (6) ;  7%ompson  v.  Laeh  (c).  The  section  proceeds,  "  which 
**  shall  be  deemed  to  subsist  in  all  cases  in  which  there  shall  be  an 
<<  agreement  by  one  party  to  hold  land  from  or  under  another,  in 
'<  consideration  of  any  rent."  Those  words, /irtma/act>,  seem  to  me 
to  import  that  the  relation  is  to  be  that  which  shall  be,  and  not 
that  which  is.  If  the  Legislature  intended  that  the  section  should 
apply  to  contracts  existing  when  the  Act  passed,  they  might  have 
Baid,  ''when  there  is,  or  when  there  shall  be."  Since  they  have 
not  adopted  so  obvious  a  mode  of  expressing  a  retrospective  mean- 
ing, I  think  we  ought  not  to  construe  the  section  by  importing  into 
it  those  words,  or  by  construing  it  as  if  they  intended  what  they 
could  have  easily  expressed,  but  what  they  have  abstained  from 
expressing.  In  several  sections  (ss.  8,  10,  18),  where  the  Legis- 
lature intended  that  the  Act  should  be  retrospective,  as  well  as 
prospective,  they  have  used  retrospective  with   prospective  words. 

(a)  6  Ad.  &  EU.  943.  (b)  7  M.  &  W.  586. 

(c)  8  C.  B.  540. 
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Further,  the  words  '* shall  be"  are  more  consistent  with  a  pro- 
spective than  a  retrospective  operation.  Bat  it  would  be  enough 
that  the  legislation  should  be  doubtful,  to  bring  the  case  within 
the  rule  of  construction  laid  down  bj  Lord  Coke,  and  applied  in 
Moon  V.  Dvrden.  That  rule  has  been  further  recognised  and 
applied  in  several  recent  decisions,  particularly  in  Williams  v. 
Smith  (a),  and  in  a  case  which  was  a  good  deal  considered,  Jack- 
son V.  Woolley  (6).  In  the  latter  case,  the  Court  of  Queen's  Bench, 
in  deference  to  a  decision  of  Vice-Chancellor  Eindersley,  in  Thomp- 
son V.  Waithman{c)y  had  determined  that  the  14th  section  of  the 
Mercantile  Law  'Amendment  Act  1856  was  retrospective ;  but  the 
Court  of  Exchequer  Chamber,  referring  to,  and  adopting,  the  prin- 
ciple laid  down  in  Moon  v.  Dwdenj  reversed  that  judgment.  This 
is  not  a  case  in  which  the  controversy  arises  upon  a  matter  of 
procedure.  A  distinction  has  been  lately  taken,  in  some  of  the 
cases,  as  to  the  application  of  the  rule,  between  statutes  dealing 
with  rights,  and  statutes  dealing  with  procedure.  Lord  Cranworth, 
in  his  judgment  in  Moon  v.  Durden,  does  not  seem  to  have  thought 
of  that  distinction ;  for  he  plainly  disapproved  of  the  decision  in 
Towler  v.  ChaUerion(d).  It  may  indeed,  perhaps,  be  with  some 
color  contended,  that  substantial  rights  may  be  as  much  affected 
by  a  statute  dealing  with  procedure,  and  taking  away  all  the  means 
by  which  they  can  be  asserted  in  a  Court  of  Justice,  as  by  a  direct 
enactment  expressly  annulling  the  rights  themselves.  It  is,  how- 
ever, unnecessary  in  this  case  to  enter  into  any  consideration  of 
the  distinction  to  which  I  have  referred ;  for,  in  dealing  with  the 
3rd  section  of  the  Landlord  and  Tenant  Law  Amendment  Act, 
we  are  dealing  with  right  and  title,  and  not  with  procedure. 

I  am,  therefore,  of  opinion  that  this  Act,  so  far  as  relates  to 
its  3rd  section,  ought  to  be  prospectively  construed.  I  was  at  first 
disposed  to  think  that  the  3rd  section  was  intended  as  a  prolonga* 
tion  of  the  interpretation  clause  (the  1st  section),  and  as  indicating 
a  further  definition  of  the  words  "  landlord  '*  and  "  tenant ; "  and 

(a)  4  H.  &  N.  559;  S.  C.  28  Law  Jour.,  Exch.,  127 ;  5  Jur.,  N.  S.,  1107. 
(6)  8  BIL  &  Bl.  784.  (c)  3  Dr.  628. 

(d)  6  Bmg.  258. 


H.  T.  1862. 
Exchequer. 
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H.  T.  1862.  that  this  was  inserted  in  the  fonn  of  a  separate  section,  because  it 

V—  ■  /tT/     required  more  words  than  could  be  conveniently  inserted  in  the 

^  interpretation  clause,  and  required  to  be  put  into  a  different  form 

HANNAH,     of  phrase  from  that  usually  employed  in  such  a  clause.    But,  on 

consideration,  I  am  of  opinion  that  the  3rd  section  cannot   be  so 

treated.     We  must  take  it  as  we  find  it — a  distinct  enactment, 

chan^ng,  if  retrospective,  existing  rights,   and  creating,   for  the 

first  time,  new  relations  between  parties  who  never  stood  in  that 

relation  towards  each  other  before. 

For  all  these  reasons,  I  am  of  opinion  that  the   points  saved 
must  be  ruled  in  favor  of  the  defendant. 


Observations  of  the  Chief  Babon,  at  the  close  of  the  delivery  of 
the  judgments : — 

The  result  of  this  case,  and  of  some  of  the  decisions  in  this 
country  and  in  England,  is,  that  the  safest  course  to  be  adopted, 
where  it  is  intended  that  the  mortgagor  shall  execute  a  lease 
which  the  mortgagee  shall  confirm,  will  be,  that  the  mortgagor 
alone  shall  execute  a  demtse,  without  any  recital  of  title,  to  the 
intended  lessee ;  and  that  the  mortgagee  shall  confirm  it  by  a 
subsequent  separate  deed  (a). 


FiTZGBRALD,  B. 

In  my  opinion,  the  lease  of  January  1881  operated  as  a  demise 
by  Waiicliope  (the  mortgagee),  of  the  premises  therein  mentioned, 
to  thejessee ;  &nd  as  a  grants  by  such  lessee,  of  the  rent  which  it 
professed  to  reserve  to  the  mortgagor,  Cooney.  It  was  a  covenant 
by  the  lessee  to  hold  the  land  from  WauchOpe,  and  a  grant  by  the 
lessee  of  the  rent  to  Cooney,  out  of  the  estate  which  he  took  from 
Wauchope.  The  present  defendant  tepresents  the  Interest  of  the 
lessee,  and  I  assume  that  the  plaintiff  represents  the  immediate 
interests  both  of  Wauchope  and  Cooney,  in  the  reversion  and  rent 


(a)  It  may  be  found  prudent,  in  order  to  avoid  any  question  of  estoppel  created 
against  the  mortgagor,  that  he  should  not  be  a  party  to  the  second  deed,  showing 
the  tifle  of  the  mortgagor.    See  2  8m.  Lead.  Cas.,  706,  et  $eq. 
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respectively.  The  question  is,  whether,  in  that  stale  of  thiogs,  H.  T.  1862. 
the  plaintiff  is  entitled  to  maintain  ejectment  for  non-payment  of 
rent  ?  I  think  that,  supposing  the  Act  applies  at  all  to  a  contract 
made  in  the  year  1831  (a  point  on  which  I  wish  to  be  understood 
as  expressing  no  opinion  whateyer),  the  case  before  us  is  still  not 
within  the  Act.  To  sustain  the  ejectment,  the  relation  of  landlord 
and  tenant  must,  within  the  meaning  of  the  Act,  subsist  between 
the  plaintiflT  and  the  defendant  Whether  it  does  so  subsist  or  not 
depends  on  the  question  whether  such  a  relation  was  created 
between  Cooney  or  Wauchope,  or  both  of  them,  and  the  lessee 
in  the  lease  of  1831?  The  3rd  section  of  the  Act  is  in  these 
terms: — **The  relation  of  landlord  and  tenant  shall  be  deemed 
'*  to  be  founded  on  the  express  or  implied  contract  of  the  parties, 
*'and  not  upon  tenure  or  service;  and  a  reversion  shall  not  be 
*'  necessary  to  such  relation,  which  shall  be  deemed  to  subsist 
*^  in  all  cases  in  which  there  shall  be  an  agreement  by  one  party 
*'  to  hold  land  from  another^  in  consideration  of  any  rentJ*  What 
the  legal  operation  of  a  contract  is,  we  must  still  determine,  in  the 
first  instance,  by  the  law  as  it  existed  previous  to  the  statute. 
But  the  statute  having  done  away  with  the  necessity  of  a  reversion, 
in  the  constitution  of  the  relation  of  landlord  and  tenant,  I  agree 
that  though  the  rent,  which  is  the  consideration  of  the  contract, 
be  in  law  a  rentcharge,  it  will  not  therefore  follow  that  the  relation 
of  landlord  and  tenant  will  not  subsist.  But  I  think  it  is  equally 
plain  that  it  must  be  a  rent  payable  to  the  party  from  whom  the 
land  comes.  An  agreement  by  one  party  to  hold  land  fVom  another, 
in  consideration  of  any  rent,  includes  only  the  case  of  a  rent  pay- 
able to  him  fVom  whom  the  land  comes,  though  that  may  be  either 
rent-service  or  rentcharge.  In  this  case,  no  rent  being  payable  to 
Wauchope,  from  whom  the  land  came,  and  no  legal  interest  in 
the  land  passing  fhym  or  being  contracted  for  with  Cooney,  to 
whom  the  rent  is  payable,  the  relation  of  landlord  and  tenant, 
contemplated  by  the  Act,  did  not,  in  my  opinion,  subsist  between 
Wauchope  or  Cooney,  or  both  of  them,  on  the  one  side,  and  the 
lessee  on  the  other. 
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H.  T.  1862. 
Exchequer, 


Hughes,  B. 

I  am  of  opinion  that  the  plaintiff  in  this  case  is  not  entftled 
to  maintain  ejectment  for  non-payment  of  rent ;  but  I  gire  no 
opinion  as  to  whether  or  not  the  drd  section  of  the  Landlord 
and  Tenant  Law  Amendment  Act  has  a  retrospective  effect. 


Dbasy,  B. 

I  concur  with  my  Brothers  Fitzoerald  and  Hdobes  ;  and  I 
also  give  no  opinion  as  to  the  effect  of  the  3rd  section  of  the 
recent  statute  upon  existing  contracts. 


/am.  24. 

Where,  at  the 
trial,  there  is 
a  verdict  for 
tiie  defendant 
on  several  of 
the  issues 
joined,  and  a 
yerdict  for  the 

Slaintiff,  with 
amages,   on 
another  issue, 
a  summary  of 
the  judgment 
which   omits 
the   judgment 
for  the  defend- 
ant on  the 
issues  found 
for  him  is  irre- 
ffidar,  and  will 
oe  amended. 


MOOHAN  V.  BLOOMFIELD. 

This  was  an  application,  on  behalf  of  the  defendant,  that  the  judg- 
ment entered  in  this  cause  by  the  plaintiff,  on  the  22nd  day  of  July 
1861,  and  numbered  66  on  the  roll  of  Hilary  Term  1861,  might  be 
ani^nded,  by  setting  out  the  pleadings  and  issues  in  said  cause,  and 
by  making  the  judgment  in  accordance  with  thepostea;  in  this,  that 
judgment  be  entered  for  the  defendant,  on  the  first,  second,  third 
and  fourth  issues  in  said  cause. 

It  appeared  that  the  summons  and  plaint  in  the  action  had  con- 
tained three  counts  or  paragraphs — one  for  trespass  to  the  plaintiff's 
close,  one  for  assault  and  battery,  and  one  for  malicious  prosecution. 
The  defendant  pleaded  two  defences  to  each  count,  and  upon  which 
issues  were  joined.  First — Whether  the  close,  soil,  grass  and  sods, 
in  the  first  count  mentioned,  were,  or  was  any  of  them,  the  close, 
soil,  grass  and  sods  of  the  plaintiff? 

Secondly. — Whether  the  defendant  committed  the  supposed  tres- 
pass or  grievances,  in  the  first  count  mentioned,  or  any  of  them  ? 

Thirdly. — Whether  the  defendant  committed  the  supposed  tres- 
passes, in  the  second  count  mentioned,  or  any  of  them? 
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Fourthly. — ^Whether  the  second  defence  to  the  second  count  H.  T.  1862. 
is  true  in  substance  and  in  fact?  %— l.^^'.^'/ 

There  were  two  other  issues  framed  upon  the  count  for  malicious      ^^^^^^ 
prosecution,  and  the  defences  thereto.  bloomfisld 

At  the  trial,  the  plaintiff  recovered  a  verdict  for  £10,  upon  the 
issues  framed,  upon  the  count  for  malicious  prosecution ;  and  upon 
the  first,  second,  third  and  fourth  issues,  there  was  a  verdict  for  the 
defendant. 

Another  action  having  been  brought  by  the  same  plaintiff  against 
the  same  defendant,  the  defendant  sought  to  plead  that  one  of  the 
causes  of  action  therein  was  the  same  as  one  of  those  in  the  former 
action,  to  which  defence  had  been  taken,  and  on  which  a  verdict 
was  had  for  the  defendant,  and  to  rely  on  the  judgment  in  that 
action  as  an  estoppel;  but,  on  an  examination  of  the  summary 
of  the  judgment,  it  was  ascertained  that  it  omitted  to  state  the 
findings  for  the  defendant  on  the  four  first  issues,  and  was  in 
fact  a  general  verdict  for  the  plaintiff.  The  form  of  the  sum- 
mary as  filed  was  as  follows: — 

"Patrick Moohan,  -i    "Patrick  Moohan,    the    plaintiff,    by 

Plaintiff; 


aintiff;  j    ^^ 

K)mfield»       L 


John  Caldwell  Bloomfield.  L  **  Patrick  Brady,  attorney,  issued  a  writ 
Defendant.  "  of  summons  and  plaint,  on  the  25th 

Conn^ofthedtyofDnblin/'  j  u^^j  ^f  May  I860,  directed  to  John 
"  Caldwell  Bloomfield,  the  defendant,  requiring  him  to  appear  in  the 
**  Court  of  Exchequer,  to  answer  the  complaint  of  the  said  plaintiff, 
*'  for  the  recovery  of  damages  for  trespass  on  plaintiff's  close ;  also 
**  for  an  assault  and  battery ;  also  for  a  maliciously  prosecuting  the 
*^  plaintiff,  and  causing  a  certain  false  information  to  be  sworn  by  one 
'*  Daniel  Murray,  and  causing  and  procuring  a  warrant  to  issue, 
**  under  which  the  plaintiff  was  arrested  and  imprisoned ;  and  the 
^'said  writ  was  filed  on  the  6th  day  of  June  I860;  and  the 
^*  defendant  having  taken  defence  to  said  action,  on  the  30th  of 
*^  June  1860,  a  trial  was  held  at  the  Court  of  Exchequer,  Dublin, 
'*<on  the  Nth  day  of  December  I860,  before  the  Right  Honorable 
"  David  Richard  Pigot,  Lord  Chief  Baron  of  the  said  Court,  and 
«<  a  special  jury ;  and  a  verdict  was  had  for  the  plaintiff,  for  the 
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H.  T.  1862.  *^Bum  of  ten  pounds,  together  with  sixpence  expenses  and  costs. — 

ISa^     "  Patrick  Brady,  attorney. 

MOOHAN  "Therefore,  it  is  considered  by  the  Court  of  Exchequer  that  the 

BLOOMFiELD  <<  Said  Patrick  Moohan,  the  plaintiff,  do  recover  against  the  said  John 

"  Caldwell  Bloomfield,  the  defendant,  the  sum  of  ten  pounds,  with 

"  sixpence  for  his  costs,  as  found  by  the  jury  aforesaid,  together  with 

^<  _—  for  costs  of  increase,  making  together  the  sum  of  £ ** 

The  present  motion  was  then  instituted. 

R.  Dowse f  in  support  of  the  application,  referred  to  the  124th 
section  of  the  Common  Law  Procedure  Act  1858. 


J.  P,  Hamilton^  contra. 

PiooT,  C.  B. 

We  think  that  this  motion  must  be  complied  with. 

The  vice  in  the  present  record,  or  document  on  the  file,  is  this: — 
the  summons  and  plaint  contained  several  counts  or  paragraphs — 
one  for  trespass  to  land — one  for  assault  and  battery,  and  one  for 
maliciously  causing  the  plaintiff's  arrest  To  this  there  were  seve- 
ral defences.  With  respect  to  one  count,  the  plaintiff  had  a  verdict, 
and  obtained  damages  to  the  amount  of  £10.  As  to  the  defences  to 
the  other  counts,  there  were  findings  for  the  defendant  upon  the 
issues  joined.  The  summary  brought  in  by  the  plaintiff's  attorney 
contained  nothing  except  a  short  statement  of  the  counts  of  the 
plaint,  and  then  a  statement  that  the  defendant  '^  took  defences  to 
the  action  ;  **  that  a  '^  trial  was  held,"  and  that  <<  a  verdict  was  had 
for  the  plaintiff  for  £10,  together  with  sixpence  costs.**  There  was 
no  summary  of  the  defences,  or  of  the  issues,  or  of  the  findings ;  and 
upon  that  document  there  were  really  no  elements  upon  which  an 
accurate  judgment  could  be  entered.  What  was  the  obligation  of 
the  attorney,  and  what  was  the  obligation  of  the  officer,  under  the 
124th  section  of  the  Common  Law  Procedure  Act?  That  section 
enacts,  "When  it  shall  be  required  to  sign  any  judgment,  the 
*'  attorney  requiring  the  same  shall  deliver  to  the  proper  officer  a 
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**earrect  summary  or  recital  of  the  proceedinffs,  briefly  stating  the  H.  T.  1862. 
*^  several  pleadings,  and  the  nature  thereof."  What  are  the  pro-  -/  ^^^-^ 
oeedings  of  which  he  is  to  give  a  summary?  The  proceedings  up  **o<>wan 
to  the  time  at  which  he  delivers  the  summary,  namely,  the  plaint,  bloomfield 
the  defences,  the  issues  and  the  findings.  It  is  important  that  the 
summary  should  comprise  a  brief  statement  of  all;  because  it  appears 
very  plain,  from  the  subsequent  parts  of  the  section,  that  one  of  the 
purposes  for  which  the  summary  is  prepared  is,  to  furnish  the  officer 
with  the  means  by  which  he  shall  be  able  to  refer  to  the  pleadings, 
and  to  teit  the  correctness  of  the  summary,  by  a  reference  to  those 
pleadings  themselves.  If  (as  in  the  present  instance)  two  actions 
are  pending  between  the  same  parties,  the  officer  may  be  exposed 
to  much  difficulty,  and  the  proceedings  may  be  involved  in  per- 
plexity and  confusion,  unless  they  are  so  described  in  the  summary 
as  to  enable  the  officer,  in  looking  for  them  on  the  files  of  the  Court, 
to  distinguish  them  from  those  in  any  other  action.  The  attorney 
having  given  the  summary,  ^'  Thereupon  the  officer  shall  take  off, 
"from  the  pleadings  file,  the  several  pleadings  in  the  cause  in 
'^  which  such  judgment  shall  be  required  to  be  made  up,  and  shall 
"place  them,  together  with  the  said  summary  prefixed,  in  conse- 
"cutive  order  upon  the  file  of  judgments,  in  the  manner  now  used, 
"or  as  may  be, hereafter  directed  by  any  General  Order  of  the 
"  Judges,  there  to  be  kept  as  the  permanent  record  of  the  Court ; 
"and  shall,  upon  the  said  summary,  give  the  proper  award  of 
"judgment."  What  is  the  proper  award  of  judgment?  It  is  not 
prescribed  by  the  statute,  but  it  existed  at  Common  Law ;  and,  not 
being  altered  by  statute,  must  be  still  as  it  was  before  the  statute 
was  passed.  The  proper  award  of  judgment  for  the  plaintiff  is 
quod  recuperet,  "  that  he  do  recover "  his  debt  and  damages  (or 
his  damages),  together  with  his  costs  of  increase,  according  to 
the  statute;  and  then,  if  he  seeks  execution,  an  award  of  exe- 
cution follows.  What  is  the  proper  form  where  the  judgment 
is  for  the  defendant?  It  is  in  effect  the  same,  whether  there  be 
one  count  or  several.  If  the  findings  for  the  defendant  dispose 
of  the  whole  action,  the  judgment  is,  that  the  plaintiff  shall  take 
nothing  by  his  writ,  and  that  the  defendant  be  acquitted,  and  "  eat 
VOL.  13.  12  L 
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H.  T.  1 862.  sine  die^**  that  he  do  go  thereof  without  day.     If  there  be  several 
Escheguer, 
— -TV '     counts,  and  the  findings  for  the  defendant  do  not  dispose  of  the 

MOOHAN  .        ,         ,  ^    ,.  ^        .         ,  .     .^ 

^^  action,  but  there  are  findings,  as  to  one  count,  for  the  plaintiff, 

BLooMFRLD  and,  as  to  another,  for  the  defendant,  the  judgment  for  the  plaintiff 
will  be,  that  he  do  recover  his  debt  (or  his  damages),  together  with 
his  costs  of  increase ;  and  for  the  defendant,  as  to  the  matter  of 
which  he  is  acquitted,  that  he  go  thereof  without  day.  It  is,  there- 
fore, important  for  the  officer,  in  order  to  enable  him  to  perform  his 
duty  with  convenience,  despatch  and  certainty,  as  to  the  pleadings 
and  proceedings  with  which  he  has  to  deal,  that  the  summary,  how- 
ever briefly  it  may  be  framed,  shall  present  a  "  correct "  statement 
of  the  defences  and  the  findings.  It  is  not  necessary  that  there 
should  be  a  full  abstract  of  those  defences  and  findings.  A  very 
short  statement  may,  with  a  very  little  expenditure  of  care  in  the 
professional  man  who  knows  the  pleadings  and  proceedings,  be  quite 
sufficient  to  indicate  to  the  officer  what  have  been  those  *'  proceed- 
ings" up  to  the  time  when  the  summary  is  delivered  to  him.  This 
is  the  more  necessary,  because  the  summary,  enrolled,  is,  under  the 
Act,  the  only  record  of  the  judgment^  unless  the  entire  proceedings 
are  enrolled,  with  a  view  to  a  writ  of  error.  The  124th  section 
proceeds  to  provide : — "  And  it  shall,  in  all  cases  of  enrolling  judg- 
*'  ments,  be  sufficient  to  place  upon  the  roll  a  correct  copy  of  the 
"  said  summary  or  recital  of  the  proceedings,  according  to  fact, 
"  together  with  the  award  of  judgment,  in  proper  form,  with  a 
*'  reference  to  the  original  pleadings  on  the  judgment  files,  whereby 
"  the  same  may  be  immediately  found  and  inspected.**  Thus  the 
summary,  so  enrolled,  is  made  by  the  statute  an  index  to  the  plead- 
ings on  the  file ;  and,  unless  there  be  a  writ  of  error,  the  summary, 
so  enrolled,  will,  for  all  ordinary  purposes,  constitute  a  sufficient 
record.  But  the  Act  provides  for  another  case,  in  which  there  must 
be  entered  on  the  record,  for  the  purposes  of  being  taken  to  the 
Court  of  Exchequer  Chamber,  in  order  to  be  inspected  and  used 
there  (section  176),  the  entire  of  the  pleadings,  or  such  parts  of 
them  as  shall  be  required  for  the  purpose  of  the  writ  of  error. 
The  T24th  section  proceeds  to  provide: — "Provided  always,  that 
^*  if  it  shall  be  deemed  necessary,  for  the  prosecution  of  any  pro- 
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**  ceeding  in  error,  or  for  any  other  purpose,  it  shall  be  lawful  H.  T.  1862. 
*'for  the  Court  to  order  that  the  whole,  or  any  part,  of  the  plead-     »—  y     . » 

^COOH  A.N 

^'ings  shall  be  transcribed  upon  the  roU,  and  the  same  shall  be  ^ 

'' transcribed  by  the  proper  officer  accordingly."  What  appears  bloomiiei«d 
then  to  me  to  be  plainly  required  by  the  124th  section  of  the 
Act  is  this — the  attorney  is  to  deliver  to  the  officer  a  *'  correct 
summary  **  of  the  proceedings,  "  briefly  stating  the  several  plead- 
ings in  the  cause.**  The  officer  is  to  receive  that  summary,  and 
find  and  inspect  the  pleadings,  and  of  course  the  pottea  (which 
is  a  part  of  the  proceedings);  and,  in  the  performance  of  this 
duty,  an  incorrect  summary  must  have  a  tendency  to  delay,  impede 
and  mislead  him.  The  Legislature  gave  to  the  suitor  the  double 
protection — first,  of  the  attorney,  who  ought  to  be  acquainted  with 
the  proceedings  of  which  he  is  required  to  deliver  a  summary  to 
the  officer;  and,  secondly,  of  the  officer,  who  is  to  inspect  the 
proceedings  shown  upon  the  summary.  But  that  imposes  upon 
the  officer  the  duty  not  merely  of  taking  the  summary  from  the 
attorney,  but  abo  of  looking  for  the  pleadings,  which  may  involve 
replications  and  demurrers — a  duty,  for  the  performance  of  which 
with  convenience,  with  accuracy  and  with  despatch,  it  is  important 
that  he  should  know,  clearly  and  plainly, /or  trAol  he  is  to  search. 
It  appears  to  me  that  the  summary  ought  to  furnish  him  with  the 
means  of  so  searching ;  and  that  the  duty  prescribed  by  the  statute 
for  the  attorney  is  violated  when  he  does  not  give-  that  complete, 
though  brief,  summary  which  the  Act  requires,  in  directing  him 
to  deliver  to  the  officer  "a  correct  summary  or  recital  of  the  pro- 
ceedings.'' The  object  of  the  present  motion  is  to  enable  the 
defendant,  sued  in  a  third  action  by  the  same  plaintiff,  to  plead, 
as  a  defence,  that  one  of  the  causes  of  action  in  the  second  of 
the  two  former  suits  (in  which  this  summary  was  filed)  was  the 
same  as  that  for  which  the  plaintiff  is  now  suing  in  a  third 
action ;  that,  in  the  former  suit,  there  was  a  defence  to  that  cause 
of  action,  and  a  verdict  was  had  for  the  defendant  on  the  issue 
upon  that  defence ;  and  that,  upon  that  verdict,  the  defendant,  as 
to  that  cause  of  action,  had  judgment.  Such  verdict,  followed  by 
such  judgment,  if  properly  pleaded,  would  estop  and  preclude  the 
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H.  T.  1862.  plaintiff  from  recovering  in  this  action  for  the  same  cause.     But, 

s..— v- ^     in  order  to  plead  such  a  defence,  there  must  be  a  judgment  founded 

on  the  verdict ;  and  neither  can  be  available,  unless  it  also  appears 

BLOOMFIELD  that  the  causes  of  action  were  the  same.  This  summary  gives  not 
the  slightest  intimation  of  any  finding,  in  reference  to  the  cause  of 
action  in  question ;  and  not  only  does  it  contain  nothing  upon 
which  a  judgment  could  have  been  founded  for  the  defendant,  but 
what  it  does  contain  states,  contrary  to  the  fact,  a  general  verdict 
for  the  plaintiff — which,  if  it  warranted  a  judgment  at  all,  could 
warrant  only  a  general  judgment  for  the  plaintiff.  The  defendant 
is,  of  course,  plainly  entitled  to  have  this  rectified,  by  making  the 
summary  conformable  to  the  pleadings  and  proceedings  in  the 
cause. 

A  great  mistake  has  occurred  in  the  preparation  (or  at  all  events 
in  the  use)  of  the  printed  forms  upon  which  summaries  have  been 
prepared,  some  of  which  we  find  upon  the  office  file.  The  form  in 
the  present  case  appears  to  have  been  prepared  upon  parchment, 
and  to  be  suited  to  the  case  of  a  single  count,  or  of  a  single  defence 
to  all  of  several  counts,  and  a  general  finding  for  the  plaintiff. 
There  is  no  room  in  the  form  for  the  introduction  of  any  but  the 
shortest  pleadings.  It  is  plain  that  the  forms  ought  to  be  prepared 
with  a  view  to  the  very  different  exigencies  of  various  cases,  and 
that  the  present  form  ought  not  to  be  used  where  the  proceedings 
are  too  voluminous  or  complicated  to  be  placed  upon  it. 

The  attorney  for  the  plaintiff  was  manifestly  misled  by  the  forms, 
and  by  a  mis-practice  which  seems  to  have  prevailed  in  the  office, 
possibly  originating  in  the  general  adoption  of  these  forms.  I  have 
not  the  least  doubt  that  he  was  wholly  unaware  that  the  summ^y 
was  wrong.  It  is  not  a  case  for  making  the  plaintiff  pay  the  costs 
of  the  motion.  We  find  several  similar  erroneous  summaries  on  the 
file. 
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E.  T.  1862. 
Exchequer, 


PRENDERGAST  v.  LORD  PLUNKET.* 

May  1,  12. 

This  was  an  action  of  trespass  quare  elausum  fregit.     The  defend-  In  an  action 

of  tresp 


of  trespass  to 
ant  pleaded  a  denial  of  the  committing  of  the  trespass ;  secondlj,  land,  the  plea 

that  the  land  was  not  the  land  of  the  plaintiff;  and,  thirdly,  a  plea  mentum    will 

of  liberum  tenementum^  that,  at  the  time  of  the  alleged  trespass,  the  ]^^  ^ef^°be 

land  was  the  soil  and  freehold  of  the  defendant.     A  motion  was  ifpi^^^^u 

now  made,  on  behalf  of  the  plaintiff,  to  set  aside  this  third  defence.  ^    ■**  "*^' 


M.  MarriSy  in  support  of  the  application. 

The  plea  of  liberum  tenemenium  is  embarrassing,  and  ought  not 
fb  be  permitted  to  stand,  at  all  events  where  there  is  already  on  the 
recorji  a  plea  denying  that  the  close  is  the  close  of  the  plaintiff.  In 
the  Court  of  Common  Pleas,  such  a  plea  is  never  allowed.  Although 
sanctioned  by  usage,  it  was  always  considered  an  anomalous  plea, 
and  unsustainable  on  principle.  In  England,  the  Courts  still  allow 
it  to  be  pleaded ;  but  there  is  no  section  in  the  English  Common 
Law  Procedure  Act  analogous  to  the  48th  section  of  our  Act, 
which  enacts  that  there  shall  be  no  pleading  after  the  defence, 
unless  by  the  special  leave  of  the  Court,  and  unless  the  real 
questions  of  fact  or  law  cannot  conveniently  be  raised  and  put 
in  issue  by  an  amendment  of  previous  pleadings.  The  object  of 
the  plea  of  liberum  tenemenium  was  to  drive  the  plaintiff  to  a 
replication,  which  is  the  very  thing  the  48th  section  was  intended 
to  prevent.  Every  defence  open  under  it  is  open  to  the  defendant, 
under  the  traverse  of  the  close  being  the  close  of  the  plaintiff;  for 
it  has  been  expressly  decided  that  that  plea  puts  in  issue  both  the 
title  to  the  possession,  and  the  actual  possession:  Jones  v.  Cht;^ 
man  (a)  ;  Slocombe  v.  Lyall{b), 

(a)  2  Exch.  808.  {b)  6  Exch.  119. 

«  Before  the  Full  Court. 
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E.  T.  1862, 
Exchequer, 

FRENDER- 
GA8T 

r. 

FLUNKET. 


May  12. 


J.  Robinson  and  JI.  Concannon^  contra. 

The  only  question  is,  whether  this  defence  is  embarrassing^  under 
the  83rd  section  ?  It  is  sanctioned  bj  precedent  in  this  Court,  and 
is  constantly  pleaded  in  England  under  the  same  code  as  our  Com- 
mon Law  Procedure  Act.  The  principle  on  which  it  is  founded  is^ 
that  it  admits  such  a  possession  in  the  plaintiff  as  would  enable  him 
to  maintain  the  action  against  a  wrongdoer,  but  assertf  a  freehold 
in  the  defendant,  with  a  right  to  the  immediate  possession :  By  an  v. 
Clark  (a) ;  Morse  v.  Apperly  {b). 

Cur.  ad  vuU. 


PiQOT,  C,  B. 

In  this  case  of  Prendergast  v.  Lord  Plunhei,  we  allowed  the 
motion  to  stand  over,  to  enable  us  to  ascertain  what  had  been  done 
in  the  Court  of  Common  Pleas,  in  reference  to  pleas  of  liberum  tene- 
mentum;  and  we  have  ascertained  that  that  Court  will  not  allow 
such  a  defence  under  any  circumstances,  or  at  least  as  a  general 
rule.  And,  on  consideration,,  we  have  come  to  the  conclusion  that, 
subject  to  the  limitations  I  shall  now  mention,  we  ought  to  adopt 
a  similar  practice.  Hitherto,  in  this  Court  and  in  the  Court  of 
Queen's  Bench,  it  has  been  frequently  pleaded.  In  England  it  is 
constantly  pleaded ;  and,  therefore,  it  appears  to  me  that  we  cannot, 
merely  because  another  Court  has  come  to  the  conclusion  that  it 
will  not  allow  this  defence,  set  it  aside  in  the  present  instance. 
But  we  announce  now  to  the  Bar,  that  we  shall  not  allow  it  for 
the  future. 

The  plea  is  in  form  and  substance  a  good  plea  in  point  of  law. 
It  has  been  called  an  anomalous  plea,  because  it  is  a  departure 
from  the  rule  that,  in  a  plea  of  a  freehold  estate,  the  precise  estate 
must  be  stated.  It  has  been  sometimes  objected  to  on  the  ground 
that  it  does  not  give  color,  and  that  it  is  an  argumentative  denial  of 
the  trespass.  It  admits  a  possessory  right  in  the  plaintiff,  which 
would  entitle  the  plaintiff  to  maintain  an  action  against  a  wrong- 
doer, while  it  answers  it  by  showing  that  the  defendant  entered 
upon  his  own  land,  although  that  land  was  in  the  possession  of 

(a)  U  Q.  R  71.  (6)  6  M.  &  W.  145. 
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the  plaintiff.    But  the  object  of  it  must  be  considered  by  reference  E.  T.  1862. 

Exchequet* 
to  what  has  been  determined.     The  grounds  upon  which  I  think  it 

ought  not  to  be  allowed  arise  upon  a  consideration  of  the  48th  and 

83rd  sections  of  the  Common  Law  ProoedureT  Act  1853.     The  48th 

section  enacts,  that  **  There  shall  be  no  further  pleading  after  the 

**  defence,  except  a  demurrer  to  the  defence,  or  a  replication  to  a 

^  defence  of  set-off,  or  plea  of  matter  occurring  subsequently  to  the 

"  commencement  of  the  action,  unless  by  the  special  leave  of  the 

'*  Court  or  a  Judge,  on  an  application  to  allow  such  further  plead- 

*^  ing ;  which  shall  only  be  allowed  in  case  the  real  question  or 

'*  questions,  whether  of  fact  or  law,  between  the  parties,  cannot 

"conveniently  be  raised  and  put  in  issue  by  the  amendment  of 

''the  previous  pleadings."     Then  the  83rd  section  provides  that, 

**  If  any  pleading  or  demurrer  be  so  £ramed  as  to  prejudice,  embar- 

"  rass  or  delay  the  fair  trial  of  the  action,  the  opposite  party  may 

''  apply  to  the  Court  or  a  Judge  to  strike  out  or  amend  such  plead- 

^  ing,  and  the  Court  or  a  Judge  shall  make  such  order  respecting 

"  the  same,  and  abo  respecting  the  costs  of  the  application,  as  to  such 

**  Court  or  Judge  shall  seem  fit."     The  object  of  the  plea  of  liberum 

ienemefUum  is  a  well-known  thing.     One  purpose  is,  where  the 

allegation  in  the  declaration  with  i*eference  to  land  is  general,  to 

compel  the  plaintiff  to  new  assign,  by  setting  forth  the  land  by 

abuttals.     That  purpose  can   be  answered  by  the  amendment  of 

the   plaint,   requiring    the   plaintiff  to  specify   them   particularly. 

Another  object  is  to  compel  the  plaintiff,  if  he  relies  upon  any 

other  answer  to  the  plea  of  liberum  tenefnentum,  than  a  denial  of 

the  defendant's  title,  to  set  forth  the  title  under  which  he  derives. 

If  the  plaintiff  goes  to  trial  upon  a  traverse  of  the  plea,  and  if  the 

defendant  proves  that  he  has  any  soil  in  which  he  has  a  freehold 

estate  in  possession,   reversion  or  remainder,  the  plaintiff  would 

fail ;  and,  in  order  to  avoid  that  result,  the  plaintiff,  if  the  4ands 

are  generally  stated,  must  specify  them,  and  specify  what  title  he 

has.     The  consequence  is,  that  if  the  plaintiff  relies  upon  having 

himself,  or  being  entitled  under  some  one  to,  a  term  of  years,  he 

is  driven  to  set  forth  that  in  his  replication,  and  the  defendant 

must  answer  by  way  of  rejoinder.     In  the  great  majority  of  cases. 
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£.  T.  1862.  all  these  objects  can  be  attained  I27  an  amendment  of  the  previous 
c  equer.  pleading.  Upon  a  simple  traverse  of  the  lands  beiog  the  lands 
of  the  plaintiff,  the  defendant  is  entitled  to  prove,  upon  the  issue 
joined  on  that  defence,  either  that  the  land  is  his  own,  or  that 
he  has  an  estate  which  gives  him  a  possessory  title,  or  that  it 
is  the  soil  of  another,  and  he  is  entitled  to  use  it.  There  was 
a  conflict  of  authority,  in  England,  between  the  Courts  of  Queen's 
Bench  and  Exchequer,  as  to  the  effect  of  this  plea ;  but  in  Janes  v. 
Chapman  (a),  the  Court  of  Error  held  that  the  defence  put  in  issue 
both  the  possession  and  the  title*  The  result  is,  that  every  advan- 
tage that  can  be  gained  by  the  plea  may  be  gained  by  amendment 
of  the  pleading.  Cases  may,  notwithstanding,  arise  where  a  question 
of  law  may  be  more  conveniently  tried  by  having  a  plea  of  liberum 
ienementumj  or  a  replication,  than  by  an  amendment  of  the  pleading. 
This  case  may  arise — a  person  who  has  a  freehold  interest  may  be 
sued  for  entering  upon  land  which  he  claims  as  his  own.  A  person 
may  get  into  possession,  and  he  may  be  ignorant  of  that  person's 
claim  of  title ;  he  may  know  that  he  has  his  own  title-deeds,  and 
has  long  enjoyment,  but  be  ignorant  of  the  other's  title.  I  think, 
if  the  defendant  shows  that  case,  he  may  fairly  require  that  the  plead- 
ing should  be  so  moulded  as  to  let  him  know  what  he  has  to  meet. 

Again,  it  might  be  a  proper  plea  in  cases  where  the  defendant 
knows  the  title.  He  may  know  that  the  defendant  relies  upon  a 
deed,  or  upon  a  lease  which  has  expired,  upon  the  true  acceptation 
of  its  terms,  or  upon  a  lease  which  contains  no  demise ;  and  if  the 
defendant  shows  that  there  is  such  an  instrument,  and  that  it  would 
be  more  convenient  that  the  defendant  should  demur,  I  can  conceive 
that  that  would  be,  so  far  from  being  an  embarrassing  course,  under 
the  83rd  section,  the  most  convenient  course. 

I  would,  therefore,  say  that,  in  an  exceptional  case  of  that  kind, 
the  plea  oi  liberum  tenemenium  would  be  a  proper  plea. 

That,  however,  is  a  case  which  will  rarely  arise ;  and  it  appears 
to  me  that*  as  a  general  rule,  we  should  not  allow  this  plea,  certainly 
not  along  with  the  traverse  of  the  close  being  the  close  of  the 
plaintiff;  and  that,  following  the  practice  in  the  Common  Pleas, 

(a)  2  Exch.  803. 
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OAST 

r. 

FLUNKET. 


we  ought,  upon  ^e  mere  face  of  the  plea,  unless  some  reason  such  £.  T.  1862. 
as  I  have  stated  be  shown,  set  aside  the  plea  as  embarrassing.  ^—  y  ■■    ^ 

I  have  thought  it  right  to  give  those  reasons,  since  we  are  dealing 
with  a  plea  which  is  an  established  form  of  pleading  in  England, 
where  there  is  a  Common  Law  Procedure  Act  nearly  the  same 
as  in  this  country. 

Li  the  case  now  before  us,  we  cannot  treat  the  plea  as  ambi- 
guous upon  the  face  of  it,  because  it  is  pleaded  in  accordance 
with  the  ordinary  practice  of  the  Court;  but  we  can  provide  for 
future  cases. 


Order. — It  is  ordered  by  the  Court  that  this  motion  do  stand 
refused,  the  said  defendant  hereby  consenting  to  withdraw 
the  said  third  defence  to  the  first  paragraph,  and  that 
the  said  defence  be  struck  out  of  the  record  accordingly. 


DEXTER  V.  CU8T. 


M.  T,186l. 

Nov.  12,  13, 

14. 

H.  T.  1862, 
Feb.  15. 


This  was  an  action  for  the  disturbance  of  the  plamtiff  in  his  office  The  power 

given  toMagis- 
of  public  weighmaster  of  butter  for  the  town  of  Tipperary.  trates  at  Quar- 

ter  Sessions, 
bj  the  2nd  section  of  the  52  G.  3,  c  134,  to  appoint  a  weighmaster  of  butter,  is 
ezerdsable  by  them  since,  as  well  as  before,  the  Ist  of  March  1813. 

The  plaintiff,  a  candidate  for  the  office  of  weighmaster,  obtained,  for  the  snm  of 
j£5,  a  surrender  of  the  office  from  the  then  holder,  who  was  adranced  in  life,  and 
had  ceased  to  disdiar^  the  duties.  The  Justices  at  Quarter  Sessions  acted  on  this, 
and  appointed  the  plamtiff. 
The  appointment  of  the  plaintiff  was  put  in  issue  at  the  trial— 
Held,  that  the  Judge  was  not  bound  to  nonsuit  the  plaintiff,  or  direct  a  verdict 
for  the  defendant,  under^the  1 1th  section  of  the  52  G.  3,  c.  134. 

It  is  not  a  condition  of  the  validity  of  the  appointment  that  die  oath  and  bond, 
mentioned  in  the  6^  section  of  the  52  G.  3,  c.  134,  should  be  taken  and  perfected 
at  the  same  Sessions  at  which  the  appointment  is  made. 

The  opening,  by  the  defendant,  of  a  weigh-house  near  that  of  the  plaintiff,  and 
the  weighing  of  butter  there  for  the  public,  at  like  fees  as  those  prescribed  by  the 
statute  to  be  taken  by  the  plaintiff,  and  the  holding  out  of  inducements  to  the  pablid 
to  resort  to  such  weigh^ouse  (such  acts  resultii^  in  a  loss  of  profit  to  the  plaintiff  ), 
amount  to  a  disturbance  of  the  plaintiff  in  his  office  of  weighmaster  of  butter,  under 
the  52  G.  3,  c  134,  though  the  defendant  may  not  have  "  assumed  "  the  office  of 
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M.  T.  1861. 
Exchequer. 

' » ' 

DEXTER 

r. 

CUST. 


The  summoDS  and  plaint,  in  its  first  paragraph,  complained  that 
before  and  at  the  passing  of  the  52  G.  3,  the  town  of  Tipperary  was 
a  market  town  wherein  butter  was  bought  and  sold,  and  exposed 
to  sale ;  and  that  the  plaintiff  was  dulj  appointed  pursuant  to  said 
Act,  and  the  other  statutable  enactments  in  that  behalf,  such  public 
weighmaster  of  butter  for  said  town ;  and  was  lawfully  possessed  of 
the  office  and  entitled  to  the  fees  and  emoluments  appertaining 
thereto;  and  that  the  defendant,  within  the  said  town,  exercised 
the  ofSce  of  public  weighmaster  of  butter,  and  took  divers  fees,  &c^ 
and  thereby  disturbed  the  plaintiff  in  said  office. 

The  second  paragraph  averred  that  the  plaintiff  was  possessed 
of  the  office,  and  complained  that  the  defendant,  without  any  lawful 
authority,  opened  a  public  weigh-house  for  the  weighing  of  butter 
in  the  market-town  of  Tipperary,  and  took  therein  certain  fees, 
viz.,  two-pence  for  each  firkin  of  butter  weighed  therein,  whereby 
the  plaintiff  lost  divers  gains,  &c. 

The  third  paragraph  complained  of  a  disturbance  of  the  plaintiff 
in  his  office,  by  means  of  threats  and  intimidation  used  by  agents 
of  the  defendant,  whereby  customers  were  deterred  from  resorting  to 
the  plaintiff's  weigh-house. 

The  fourth  alleged  a  like  disturbance  by  means  of  placards  and 
advertisements,  whereby  customers  were  enticed  away  from  the 
pldntiff's  weigh-house. 

The  fifth  complained  of  a  general  wrongful  disturbance. 


the  plaintiff  '*  as  sach,"  nor  done  acts  which  the  plaintiff  was  exdnsiTely  priyileged 
to  do  under  the  statute ;  and  though  the  defendant's  acts  were  not  in  tnemselves 
deoeitfol,  wrongftil  or  violent. 

The  damages  in  socfa  an  action  are  not  limited  to  the  amount  of  actual  loss  of 
profits  sustained  bj  the  plaintiff. 

The  town  of  Tipperary  is  not  a  "  place  of  export  fiiom  whence  butter  is  commonly 
shipped  for  exportation,"  within  the  meaning  of  the  52  G.  3,  c.  134,  and  7  &  8 
G.  4,  c.  61. 

The  6th  section  of  the  52  G.  3,  c  134,  enacts  that  ererjr  weighmaster,  before  he 
enters  on  the  execution  of  his  office,  "  shall  take  and  subscribe  before,  &c.,  the  oath 
following." 

In  the  form  of  oath  ^ren  bj  the  statute,  the  weighmaster  is  to  swear  to  the 
faithful  performance  of  his  duties  **  during  the  time  I  shall  continue  in  said  office." 
In  the  oath  actually  taken  by  the  plainti^  which  in  other  respects  literally  followed 
the  form,  the  words  were  **  during  the  time  I  shall  hold  said  office." 

HeUf  that  the  form  was  sufficiently  complied  with ;  per  Figot,  C,  B.,  and 
Hughes,  B. 

But  Held,  per  Fitzgerald  and  Deast,  BB.,  that  the  words  '*  continue  in** 
were  part  of  the  oath,  and  that  their  omission  was  fiitaL 
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The  sixth  was  for  monej  had  and  reoeiyed. 

The  defendant  pleaded,  as  to  the  first  count,  that  the  plaintiff 
was  not  dnlj  appointed,  pursuant  to  anj  Act  or  Acts  of  Parliament, 
public  weighmaster  of  butter  of  the  town  of  Tipperary,  and  that  he 
was  not  lawfully  possessed  of  the  office,  nor  entitled  to  the  fees 
appertaining  thereto. 

The  second  defence  to  the  first  count  was  a  trayerse  of  the 
exercise  of  the  office. 

The  third  defence  pleaded  to  the  second,  third,  fourth  and  fifth 
counts,  trayersed  the  plaintiff's  possession  of  the  office* 

The  fourth,  fifth,  sixth,  seyenth,  eighth  and  ninth  defences  tra- 
yersed the  disturbance  as  alleged  in  the  seyeral  counts  of  the  plaint 

The  tenth  defence,  which  was  pleaded  to  the  first  fiye  counts, 
alleged  that  the  plaintiff  did  not  perfect  a  bond,  with  sufficient 
securitj,  to  the  Justices  of  the  Peace  of  the  county  of  Tipperary ; 
and  did  not  take  and  subscribe  before  the  said  Justices,  the  oath 
in  that  behalf  prescribed  by  the  statute  in  the  said  first  count 
mentioned ;  and  did  not  file  or  lodge,  or  cause  to  be  filed  or  lodged, 
such  bond  and  oath  in  the  office  of  the  Clerk  of  the  Peace  of  the 
said  county. 

The  11th  defence,  and  a  replication  thereto,  raised  the  question 
whether  Tipperary  was  a  place  of  export  from  whence  butter  was 
commonly  shipped,  within  the  7  &  S  6.  4,  c.  61  ?  but  this  point 
was  abandoned  by  the  defendant's  Counsel  on  the  argument. 

The  twelfth  defence  was  a  trayerse  of  the  sixth  count. 

The  case  was  tried  before  O'Brien,  J.,  at  the  Spring  Assizes  of 
1861,  for  the  county  of  Waterford. 

The  plaintiff  proyed  his  appointment  by  the  Justices  at  the 
October  Sessions  of  1859 ;  and  the  resignation  of  one  Mansergh  in 
his  fayor,  in  consideration  of  a  sum  of  £5.  He  further  proved 
the  oath  taken  by  him,  and  admitted  that  such  oath  was  not 
taken  until  the  April  Sessions  of  1860.  He  abo  proyed  Acts  of 
alleged  disturbance.  The  eyidence  on  those  seyeral  matters  is  so 
fully  detailed  in  the  Lord  Chief  Baron's  judgment  as  to  render 
any  statement  of  it  unnecessary. 

At  the  close  of  the  plaintiff's  case,  the  defendant's  Counsel  called 


M.  T.  1861. 
Exchequer. 
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M.  T.  1861.  upon  the  learned  Judge  to  nonsuit  the  plaintiff  or  direct  a  verdict 
Exchequer.     ^^^  ^^^  defendant,  upon  the  ground,  first,  that  under  the  52  G.  3, 
DEXTER      ^    jg^^  ^j^^  appointment  of  weighmaster  was  not  vested  in  the 
cusT.        Magistrates,  but  in  the  Lord  Lieutenant. 

Secondly,  because  the  resignation  of  Mansergh  was  invalid. 

Thirdly,  because,  though  the  appointment  of  the  plaintiff  was 
in  October  1859,  the  bond  and  oath  were  not  perfected  and  taken 
before  the  same  Justices,  nor  until  the  Sessions  of  April  1860. 

Fourthly,  because  the  oath  taken  was  not  in  conformity  with 
the  form  given  in  the  52  G.  3,  c.  134,  s.  6. 

The  learned  Judge  refused  to  comply  with  this  requisition. 

It  was  abo  contended  that  Tipperary  was  a  place  of  export  from 
whence  butter  was  commonly  shipped  for  exportation,  within  the 
meaning  of  the  statutes,  and  that  the  defendant  was  entitled  to  a 
direction  upon  the  issue  raising  that  question. 

This  direction  the  learned  Judge   refused  to  give. 

The  course  of  the  trial,  with  reference  to  the  question  of  dis- 
turbance and  the  damages,  is  fuUy  stated  in  the  Lord  Chief 
Baron's  judgment. 

The  jury  found  for  the  plaintiff  on  all  the  issues,  except  the 
fifth,  and  so  much  of  the  seventh  as  related  to  the  third  paragraph 
of  the  plaint,  as  to  which  they  found  for  the  defendant ;  and  they 
assessed  the  damages  separately,  on  the  first  principle  stated  in  the 
learned  Judge's  direction  to  £149-  6s.,  and  upon  the  second  to  the 
sum  of  £350. 

Liberty  was  reserved  to  the  defendant  to  move  to  reduce  the 
verdict  by  that  sum. 

C.  Rollesionej  having,  in  Easter  Term  1861,  obtained  a  condi-' 
tional  order  that  the  judgment  should  be  arrested ;  or  that  the 
verdict  for  the  plaintiff  should  be  set  aside,  and  instead  thereof  a 
nonsuit  or  verdict  for  the  defendant  entered,  or  for  a  new  trial 
on  the  ground  of  misdirection,  or  that  the  damages  should  be 
reduced  pursuant  to  leave  reserved — 

R.  Armstrong,  C.  H.  Hemphill  and  C.  Tandy,  showed  cause. 

They  contended — 

!« — That  the  appointment  of  the  plaintiff  by  the  Magistrates  at 
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Quarter  Sessions  was  valid  under  the  52  G.  3,  c.  134,  s.  2,  and  M.  T.  1861. 
that  the  appointment  was  not  in  the  Lord  Lieutenant,  though  made     >—   y    — / 
after  the  Ist  of  March  1818. — [It  was  admitted  bj  the  defendant's 
Counsel  that  this  point  had  been  so  decided  in  the  unreported  case 
of  Hudson  y.  Mahony.'] 

2, — That  the  the  appointment  was  not  vitiated  bj  the  circum- 
stance that  the  oath  and  bond  were  not  taken  and  perfected  until 
the  April  Sessions  of  1860,  though  the  appointment  was  in  October 
1859 ;  that  the  word  <<  wherein,"  in  the  6th  section  of  the  52  G.  3, 
c  134,  referred  not  to  the  words  ^*  county  Sessions,"  but  to  the 
words  "  city,  town  corporate  and  county ;  **  and  that,  even  if  that 
were  not  so,  the  appointment  remained  good,  but  the  exercise  of 
the  duties  of  the  office  was  suspended  until  the  weighmaster  had 
complied  with  the  requisitions  of  the  section,  and  that  the  payment 
of  the  £5  to  Mansergh  did  not  vitiate  the  plaintiff's  appointment. 

3.^ — That  the  oath  taken  was  sufficient,  the  variance  from  the 
Btatutable  form  being  immaterial,  and  words  clearly  synonymous 
being  used. 

4. — That  as  the  plaintiff  held  a  freehold  office,  to  which  duties 
were  annexed  by  statute,  and  penalties  for  the  non-performance 
of  them,  the  mere  fact  of  the  defendant  opening  a  weigh-house 
for  the  public,  near  that  of  the  plaintiff,  and  taking  the  same 
fees  to  which  the  plaintiff  was  entitled,  and  inducing  the  public 
to  leave  the  plaintiff's  weigh-house,  and  thereby  causing  a  dimi- 
nution of  his  profits,  amounted  in  law  to  a  disturbance  of  the 
plaintiff  in  his  office. 

5. — That  the  jury  were  at  liberty  to  give  damages  for  loss 
sustained  by  the  plaintiff,  beyond  the  loss  of  profits  proved,  inas- 
much as  the  action  was  founded  upon  a  wrong  done,  and  it  was 
impossible  to  ascertain  the  precise  measure  of  damages ;  and  the 
defendant's  conduct  was  systematically  oppressive  and  offensive* 

They  cited  Mounteashell  y.  O'Neill  (a);  The  Lancaster  and 
Carlisle  Railway  Company  v.  Heaton  (6) ;  Regina  v.  Milner  (c) ; 


(a)  5  H.  of  L.  Cas.  937;  S.  C,  4  Ir.  Com.  Law  Bep.  345; 

2  Ir.  Com.  Law  Bep.  436. 

(6)  8  £11.  &  BL  052.  (c)  3  DowL  &  L.  128. 
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M.  T.  1861.  The  King  y.  The  Inhabitants  of  Coffe  Mullen  (a);  Duke  of  Leeds 
V.  Earl  ofArmherst  (b) ;  Shadwell  v.  Hutchinson  (c) ;  Williams  v. 
Cufrie{d)\  Blojield  v.  Payne  {e)\  Keeble  v.  Hickeringill  (f) ; 
Weller  v.  Baker  (g)  ;  WeUs  v.  TFiK/iiii^  {h)  ;  ^m^/«i  v.  3fyi?r*  (t) ; 
M^Mahon  v.  Leonard  (k);  Prince  v.  Lewis  {I)  \  Hudson  v.  Jfa- 
Aoity(m);  Dexter  y.  Hayes  {n). 


C.  RoUestonCy  J.  E.  Walshe  and  Edward  Johnstoncy  contra. 

They  argued — 

1. — That  the  appointment  of  the  plaintiff  was  bad,  as  the  bond 
had  not  been  giyen  until  April  I860,  six  months  after  the  appoint- 
ment ;  that  the  word  *'  wherein/'  in  the  6th  section,  referred  to  the 
last  antecedent,  "  Sessions,"  and  that  the  object  of  the  Act  was,  that 
the  public  should  have  the  security  for  the  performance  of  the  duties 
from  the  moment  the  appointment  was  made. 

2. — That  the  surrender  of  Mansergh's  office  for  a  consideration 
was  inyalid,  under  thd  11  th  section  of  the  52  G.  3,  c  134. 

3. — That  the  words  **  continue  in  *'  were  part  of  the  oath  pre- 
scribed by  the  Act  to  be  taken  in  hcsc  verba,  and  that  their  omission 
was  fatal. 

4. — That  the  office  of  the  plaintiff  was  not  a  franchise,  and  that 
he  had  no  exclusive  privilege  of  weighing  butter;  that  the  only 
thing  which  the  plaintiff,  under  the  statute,  had  an  exclusive  right 
to  do  was,  to  stamp  a  statutable  approbation  on  the  butter  casks, 
and  give  a  ticket  to  that  effect.  That  defendant  was  not  shown  to 
have  done  this,  nor  to  have  held  out  to  the  public  that  his  tickets 
had  the  same  statutable  effect  as  the  plaintiff's ;  and  that,  as  all  his 
acts  were  perfecily  legal,  the  fact  of  loss  resulting  from  them  to  the 


(a)  lB.&Ad,211. 

<c)  2  B.  &  Ad.  97. 

(«)  4  B.  &  Ad.  410. 

(y)  2  WHiB.  414. 

(0  30  Law  Jour.,  Exch.,  71. 

(0  5  B.  &  C.  363. 


(h)  20  Bear.  239. 
(<0  1  C.  B.  841. 
(X)  11  East,  574 II. 
(A)  2  Wm.  BL  1283. 
{k)  6H.ofL.  Ca8.^0. 
(m)  Not  reported. 


(n)  11  Ir.  Com.  Law  Bep.  106. 
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plaintiflr  gave  him  no  right  of  action.   It  was  damnum  absque  injurid^  M.  T.  186 1 . 
unless  such  acts  were  done  malicionsly,  forcibly  and  violentlj.  ^^'^^ 

5. — That  the  actual  loss  of  profits  was  the  proper  measure  of 
damages. 

Thej  cited  The  King  v.  Jeffisries  (a) ;  Lovelace  y.  Curry  {b) ; 
HaUon  V.  Williams  (c);  Pickard  v.  BreUs{d)\  Collins  v.  Hun- 
gerford  (e) ;  Young  v.  Hiehens  (f) ;  Lawson  v.  The  Bank  of 
London(g);  Lumley  y.  Oye{h)\  The  Collins  Co,  v.  Broum{i)\ 
Caleraft  Y.  WeH{k)\  Rogers  v.  DuU{J)\  Hamblinv.  The  Oreai 
Northern  Railway  Company  (m) ;  Knight  v.  Egerton  (n) ;  Miller 
¥.  Salomons  (o) ;  Broom* s  Legal  Maxims,  p.  185. 

Cur.  ad  vuU. 


PiGOT,  C.  B. 

This  action  was  brought  to  recover  damages  for  a  disturbance  pJi  15 
of  the  plidntiff  in  the  office  of  weighmaster  of  butter  in  the  town 
of  Tipperary,  which  office  he  claimed  to  hold  by  an  appointment 
under  the  52  G.  3,  c  134. — [His  Lordship  stated  the  pleadings.]—- 
It  appeared,  upon  the  plaintiff's  evidence,  that,  from  the  year  1852, 
he  had  acted  as  butter  weighmaster  without  any  appointment.  It 
further  appeared  that,  some  time  before  the  Quarter  Sessions  of 
October  1859,  a  person  of  the  name  of  Mansergh,  who  had  been 
appointed  weighmaster  of  butter,  in  July  1827,  but  who  was 
advanced  in  life,  and  had  not  acted  for  many  years,  executed 
an  instrument,  the  loss  of  which  was  proved,  and  of  which  only 
so  much  of  the  contents  appeared  in  evidence  as  showed  that  it 
purported  to  be  a  "surrender"  or  "giving  up*'  of  the  office  of 
weighmaster,  in  consideration  of  £5.  It  did  not  appear  that  the 
instrument  stated  by  whom  the  £5  was  paid,  or  to  whom  the  office 
was  surrendered.    But  it  appeared,  on  the  evidence  of  the  plaintiff, 

(o)  4  T.  B.  767.  W  7  T.  R.  631. 

(c)  7  EU.  &  Bl.  94.  (O  29  Law  Jour.,  Ezch.,  la 

(0  2  Jr.  Jur.,  N.  S.,  519.  09  6  Q.  B.  606. 

(g)  I8C.B.95II.  (A)  2  £U.  &  Bl.  216. 

(0  3  E.  &  J.  423.  (ft)  8  Ir.  £q.  74. 

CO  8  L.  T.,  N.  S.,  160.  (»)  2  Jur.,  N.  S.,  1122. 

(»)  7  Exch.  407.  (0)  7  Exch.  475 ;  S.  C,  8  Bxch.  778. 
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H«  T.  1862.  that  the  sum  of  £5  was  paid  by  him.     It  further  appeared  that  this 
ExchtqueTm 

instrument  of  surrender  or  resignation  was  produced  before  the 

Court  of  Quarter  Sessions,  on  the  occasion  of  the  plaintifP*s  appoint- 
ment in  October  1859*  At  those  Quarter  Sessions,  the  plaintiff  was 
appointed  by  the  Magistrates  there  assembled.  The  oath  and  secu- 
rity required  by  the  52nd  G.  3,  c.  134,  were  not  perfected  by  the 
plaintiff  until  the  Quarter  Sessions  of  April  I860,  when  an  oath 
was  taken  by  him,  and  security  by  bond  was  entered  into.  The 
statute  52  G.  3,  c  134,  s.  6,  requires  that  the  weighmaster  shall 
*'  take  and  subscribe  the  oath  following."  The  section  then  gives 
the  form  of  the  oath.  It  begins  in  these  words: — "I,  A  B,  do 
<^  swear  (or  affirm)  that  I  will  diligently  and  faithfully  execute  the 
'*  office  of  public  weighmaster  (or  taster  of  b\itter,  as  the  case  may 

"  bejf  of  the  city  of ,  or  of  the  town  corporate  of ,  or 

«  of >  in  the  county  of ,  being  a  place  of  export,  or  market 

'*  town  of ,  in   the  county   of  C^  the  case  may  bej^ 

^* during  the  time, I  shall  continue  in  said  offieeP  Then  follow 
certain  other  matters,  which  the  weighmaster  is  to  swear  that  he 
will  perform.  In  the  oath,  as  actually  taken  and  subscribed  by 
the  plaintiff  in  April  I860,  instead  of  the  words,  'Muring  the  time 
I  shall  continue  in  said  office,"  the  words  were,  '^  during  the  time  I 
shall  hold  said  office."  In  other  respects,  the  oath  taken  was  in  exact 
conformity  with  the  terms  of  the  oath  prescribed  by  the  6th  section. 

At  the  close  of  the  plaintiff's  case,  and  afterwards  at  the  close  of 
the  evidence  at  both  sides,  the  learned  Judge  was  called  upon  by  the 
defendant's  Counsel  to  nonsuit  the  plaintiff,  or  to  direct  a  verdict  for 
the  defendant,  on  the  following  grounds,  on  which  the  defendant's 
Counsel  contended  Ihat  the  appointment  was  invalid — that  the  plain- 
tiff was  not  entitled  to  the  fees,  and  that  he  was  not  in  law  possessed 
of  the  x>ffice.    These  several  matters  were  argued  before  us — 

First ;  it  was  contended,  that,  under  the  2nd  section  of  the  Act 
52  G.  3,  c.  134,  no  appointment  could  be  made  by  the  Magistrates 
after  the  1st  of  March  1813.  The  statute,  in  that  section,  in  terms 
directs  that,  at  $ome  time  before  the  Ist  of  March  1813,  '*  in  every 
"  seaport  or  place  of  export,  from  whence  butter  is  commonly  shipped 
''for  exportation  from  Ireland,  such  place  being  no  city  or  town 


Digitized  by 


Google 


COMMON  LAW  REPORTS. 


105 


*^  corporate,  and  in  every  market  town  wherein  batter  is  bonght  or  H.  T.  1 862. 
"sold,  or  exposed  to  sale,. for  the  purpose  of  trade,  the  Justices  of  - 

"  the  Peace  for  the  county  or  counties  in  which  such  seaport  or 
**  place  of  export  and  market  town  respectively  lies,  at  some  General 
*^  Qoartor  Sessions  of  the  Peace  for  such  county  or  counties  respect- 
lively,  or  some  adjournment  thereof,  before  the  said  1st  day  of 
"March  181d>  under  their  hands  and  seals,  where  there  shall  not 
"  be  a  public  weighmaster,  or  joint  public  Weighmasters,  appointed 
"  under  any  former  Act  or  Acts,  or  where  any  vacancy  shall  happen 
"  before  the  said  1st  day  of  March  1818,  shall  nominate  and  appoint 
"  some  one  or  more  discreet  and  proper  person  or  persons,  to  be  a 
"  public  weighmaster,  or  joint  public  weighmasters,  and  taster  or 
"tasters  of  butter,  in  and  for  such  place  of  export  or  market  town ; 
"and,  in  case  such  nomination  or  appointment  as  herein  directed 
"  shall  fail  to  be  made  in  vath,  seiaport  or  place  of  export  in  Ireland, 
**  before  ike  said  let  day  of  March  1813,''  then*  herein  directed, 
'*8uch  nomination  and'  appointment  shall  be  vested  in  the  Lord 
'*  Lieutenant  or  other  Chief  Grovemors  of  the  Privy  Council  of 
<<  Ireland  for  the  time  being."  T  have  omitted,  in  this  recital  of 
the  2nd  section,  any  reference  to  cities  or  towns  corporate,  in  which 
the  appointment  is  given  to  the  Chief  Magistrate  and  Aldermen,  or 
Chief  Magistrate  and  Burgesses,  except  in  the  city  of  Dublin.  The 
argument  of  the  defendant's  Counsel  vras,  that  after  the  1st  of 
March  1813  the  appcHutment  was  in  the  Lord  Lieutenant,  and 
not  in  the  Magistrates  at  Quarter  Sessions.  It  appears  to  us  that 
this  is  not  the  meaning  of  the  Legislature.  The  2nd  section  is, 
in  several  parts  of  it,  inaccuratdy  worded;  but,  giving  to  it  a 
reasonable  construction,  we  must  hold  its  true  import  to  be  that 
it  vests  the  appointment  in  the  Justices  at  Quarter  Sessions — 
that  it  directs  them  to  appoint  before  the  1st  of  March  1813,  if 
the  office  be  vacant;  but  that,  to  prevent  a  public  inconvenience, 
and  to  establish,  at  an  early  period,  officers  of  this  kind  in  every 
town  in  Ireland  contemplated  in  the  section,  it  vests  the  appointment 
(in  the  event  of  their  neglect)  in  the  Lord  Lieutenant,  in  reference 
to  any  vacancy  existing  on  the  1st  of  March  1813.    The  4th  section 

•  Sic. 
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H.  T.  1862.  makes  the  weighmaster  removable  for  misconduct,  by  the  Mayor, 
^^—^     Aldermen  and  Common  Coancil  in  every  city,  by  the  Chief  Magis- 
trate and  Borgesses  in  every  town  corporate,  and  in  other  places 
by  the  Magistrates  at  Quarter  Sessions  with  the  Assistant-Barrister, 
the  5th  section  giving  in  each  case  an  appeal  to  the  Jndge  of 
Assize.    This  provision  shows  the  intention  of  the  Legislature  to  be 
that  a  continuing  authority  and  control  should  be  exercised  by  the 
same  persons  in  whom  the  first  appointment  is  vested  by  the  2nd 
section.    The  7  &  8  6.  4,  c.  61,  passed  in  1827  (which  abolishes 
the  office  of  butter-taster  in  every  town  not  being  a  seaport  or  place 
of  export  of  butter),  expressly  refers,  in  the  4th  section,  to  future 
appointments  of  weighmasters ;  and  the  10  G.  4,  c  41,  which 
relieved  the  public  and  the  trade  from  the  obligation  of  having 
casks  of  butter  weighed  and  branded  before  being  exposed  for 
sale,  not  only  contemplates  the  continuance  of  the  office  of  weigh- 
master,  but  in  the  2nd  section  expressly  provides,  ^*  that  nothing 
**  herein  contained  shall  extend  to  abolish  the  office  of  any  weigh- 
<*  master  or  taster,  or  deputy  weighmaster  or  taster  of  butter,  or 
*'to  prevent  any  person  or  persons  offering  any  butter  in  casks, 
^*or  any  empty  casks  for  the  packing  of  butter  for  sale  in  Lreland, 
"  or  about  to  export  any  such  butter  or  casks,  from  requiring  any 
''such  weighmaster  or  taster  to  weigh,  taste  and  prove,  inspect, 
''mark  and  brandy  any  cask  or  casks  of  butter,  or  empty  cask 
''or  casks  for  the  packing  of  butter,  in  the  manner  in  the  said 
"  Acts  prescribed  "  (referring  to  the  former  statutes),  "  and  subject 
"to  all  and  every  the  provisions,  rules  and  regulations,  in  and 
"  by  the  said  Acts  in  that  behalf  contained  and  made.**    That  the 
Legislature,  therefore,  in  all  those  statutes  passed  in  pari  nwieria 
contemplated  the  continued  existence  of  this  office ;  and  of  course 
the  continued  appointments  of  the  officers  as  vacancies  should  arise, 
is  quite  plain  from  the  provisions  to  which  I  have  referred.      But, 
if  the  construction  of  the  2nd  section  of  the  52  G.  3,  c  134,  con- 
tended for  by  the  defendant  be  right,  it  must  follow  that,  wherever 
the  local  bodies  obeyed  the  Act,  and  appointed  to  the  office  before 
the  Ist  of  March  1813,  there,  after  that  date,  no  appointment  could 
be  made  at  alL     No  appointment  could  be  made  by  the  local  bodies, 
because  the  1st  of  March  1813  had  passed ;  and  none  could  be  made 


Digitized  by 


Google 


COMMON  LAW  REPORTS. 


107 


DEXTBK 

V. 

CU8T. 


by  the  Lord  Lieutenant,  becaoBe  there  was  no  failure  to  make  sueh  H.  T.  1862. 
appointment  as  the  2nd  section  directed,  ^  before  the  said  Ist  day  of 
March  1813,"  in  which  case  only  the  nomination  and  appointment 
were  in  terms  vested  in  the  Lord  Lieutenant  by  the  2nd  section. 
We  must  construe  the  statute  sq  as  to  avoid  this  absurd  repugnancy 
between  such  a  result  and  the  other  provbions  of  the  Legislature, 
and  hold  that  the  power  of  appointment  in  the  local  bodies  ezbted 
after  the  1st  of  March  1813,  as  it  existed  before  that  date.  I  believe 
this  very  point  was  similarly  raised,  and  similarly  ruled,  in  the  case 
of  Hudson  V.  Mahony  (an  action  brought  by  the  butter  weigh- 
master  of  Clonmel  for  a  disturbance  of  his  office),  which  was 
determined  in  this  Court  upon  a  bill  of  exceptions,  and  in  which 
the  judgment  was  affirmed  by  the  Court  of  Error,  but  which,  like 
many  other  cases  at  that  time,  has  unfortunately  not  been  reported. 
Secondly. — The  next  objection  to  the  plaintiff's  appointment  was, 
that  Mr.  Mansergh's  resignation  was  invalid.  As  to  this,  it  is  to  be 
observed  that  the  learned  Judge  was  not  called  upon  to  leave  any  ques- 
tion to  the  jury.  He  was  required,  on  this  ground,  to  nonsuit  the 
plaintiff,  or  to  direct  a  verdict  for  the  defendant  on  the  issues,  in  refer- 
ence to  his  appointment  There  was  no  dispute  that  Mr.  Mansergh  had 
in  fact  executed  a  deed  purporting  to  contain  a  surrender  or  resigna- 
tion of  the  office.  That  instrument  was  executed  before  the  plidntiff 's 
appointment.  It  was  laid  before  the  Justices  at  Quarter  Sessions, 
the  bo^y  in  which  the  law  vested  the  power  of  appointment  They 
plainly  accepted  it,  and  acted  on  it  as  establishing  a  vacancy  in  the 
office,  having  among  the  documents  in  the  possession  of  their  officer, 
the  Clerk  of  the  Peace  (who  produced  it  at  the  trial),  the  instrument 
by  which  Mr.  Mansergh  had  been  appointed  in  1827.  I  have  heard 
no  argument  to  show  that  they  were  not,  or  that  any  other  party 
was,  the  proper  authority  to  receive  a  resignation.  The  1  Ith  section 
of  the  52  G.  3,  c.  134,  provides  that,  if  any  weighmaster  shall  alien, 
sell  or  lease  his  office  of  weighmaster,  then,  and  in  every  such  case, 
his  siud  office  shall  cease  and  determine.  But  the  Act  says  nothing 
as  to  the  effect  of  such  a  dealing  on  a  new  appointment;  and 
although  I  am  strongly  disposed  to  think  that  an  appointment  cor- 
ruptly procured,  by  a  deception  practised  on  the  Magistrates,  by 
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£L  T.  1862.  effecting,  through  a  bribe,  the  retirement  of  a  competent  offioer,  and 
the  procuring  from  the  Magistrates  an  appointment,  in  ignorance  of 
that  surreptitious  dealing,  would  be  such  a  fraud  upon  the  Magis- 
trates as  might  invalidate  the  appointment ;  jet  I  am  not  prepared  to 
say  that  a  small  sum  paid,  with  the  knowledge  of  the  Magistrates, 
to  an  aged  and  incompetent  officer,  with  a  view  to  his  retiring, 
without  causing  the  trouble  and  delay  of  a  proceeding  compulsorily 
to  remove  him,  would  make  the  appointment  void.  In  my  opinion 
there  was  nothing  in  the  facts  of  the  present  case  to  warrant  the 
learned  Judge  in  giving  the  direction  required;  and  this  ground  Of 
objection  to  hb  charge  cannot  be  sustained* 

Thirdly. — The  next  objection  was  taken  upon  the  4th  section  of 
the  52  G.  3,  c.  184,  which  provides  that  the  weighmaster  or  weigh- 
masters  ''so  to  be  nominated  and  appointed  by  virtue  of  and  in 
'<  pursuance  of  the  Act,  before  he  or  they,  or  any  of  them,  shall 
« enter  on  the  execution  of  said  office,  shall  perfect  a  bond,  with 
''  sufficient  security,  to  the  Mayor  of  each  city,  Chief  Magistrate 
<(  of  each  town  corporate,  and  Justices  of  the  Peace  of  each  county, 
*'at  their  County  Sessions,  wherein  such  public  weighmaster  or 
*' public  weighmasters,  taster  or  tasters,  AM  be  so  appointed  and 
''nominated,  in  such  penalty  as  said  Mayor,  Chief  Magistrate  or 
"  Justice,  as  the  case  may  be,  shall  think  reasonable,  not  exceeding 
"  £500  sterling,  or  less  than  £50  sterling,  for  his  and  their  true  and 
"  faithful  performance  and  execution  of  his  or  their  office ;  and  that 
"  the  said  weighmaster  or  weighmasters,  and  their  deputy  or  depu- 
*'  ties  to  be  by  them  employed,  together  with  the  taster  or  tasters, 
"  shall  take  and  subscribe  before  the  said  Mayor,  Chief  Magistrate, 
"or  Justices  of  the  Peace,  as  the  case  may  be,  the  oath  (or,  if  a 
"  Quaker,  the  affirmation)  folbwing."  And  then  follows  the  form 
of  the  oath.  The  ground  of  objection,  as  made  at  the  trial,  was, 
"because  it  appeared  that,  though  said  appointment  was  made  at 
"  said  Sessions  of  October  1839»  yet  the  bond  and  oath  were  not 
"  perfected  or  taken  before  the  Justices  who  made  the  appointment, 
"  or  at  the  same  Sessions,  or  until  the  said  Sessions  of  April  I860.'' 
A  good  deal  of  argument  was  addressed  to  us  by  Counsel  at  both 
sides,  on  the  inconvenience  of  either  of  the  two  constructions  of  this 
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section  for  which  they  contended.  On  the  part  of  the  defendant  it  H.  T.  1861. 
was  urged  that  we  ought  to  hold  that  the  bond<  should  be  perfected 
and  the  oath  should  be  taken  at  the  same;  Sessions  at  which  the 
appointment  was  made,  because  otherwise  an  interval  between  two 
sittings  of  the  Quarter  Sessions  would  ellipse,  during  which  there 
would  be  a  weighmaster  incompetent  to  act,  under  the  terms  of  the 
6th  section,  which  forbid  him  to  do  so  until  the  bond  should  be  per- 
fected, and  the  oath  should  be  taken ;  while,  by  the  12th  section, 
the  weighmaster  is  made  liable  to  a  penalty  of  £6  for  every  occasion, 
or  at  least  every  day,  on  which  he  ought  to  attend,  and  on  which  he 
or  his  deputy  shall  neglect  or  refuse  to  attend,  for  the  performance 
of  the  necessary  duties.  On  the  other  hand,  it  was  urged  that  there 
was  nothing  in  the  statute  to  prevent  the  appointment  of  an  absent 
person,  whom  the  Magistrates  might  deem  the  fittest  person  to 
select;  and  that  the  statute  could  not  have  contemplated  that  if, 
by  accident,  by  fatality,  by  illness  or  by  unavoidable  absence,  the 
person  appointed  should  not  attend  at  the  same  Quarter  Sessions, 
to  perfect  the  bond  and  take  the  oath,  his  appointment  should  be 
wholly  inoperative.  The  statute  does  not  declare  that  the  appoint- 
ment shall  be  void  if  he  fails  to  enter  into  the  prescribed  security, 
or  to  take  the  prescribed  oath.  Neither  does  it  prescribe  what  the 
Magistrates  are  to  do  ip  the  event  of  the  ^Sessions  closing,  or  being 
about  to  dose,  without  the  oath  beii^g  taken,  or  the  seeurity  being 
perfeeted ;  it  only  prohibits  the  person  appointed  from  acting  until 
those  requisites  shall  have  been  complied  with,  and  imposes  a  penalty 
for  not  acting ;  probably  contemplating  that  these  provisions  would, 
in  most  cases,  lead  to  the  result  that  the  requisites  would  be  com- 
plied with  immediately  on  the  appointment  being  made.  These 
opposing  considerations  of  inconvenience  at  both  sides  it  would  be 
an  idle  task  to  discuss,  with  a  view  to  determine  on  which  side 
the  preponderance  of  inconvenience  lies.  A  better  inode  of  inter- 
preting the  statute  is  to  consider  its  words^  and  give  to  the  context 
the  meaning  which,  in  the  ordinary  sense  of  its  language,  its  words 
import ;  and  it  will  be  found  that  the  whole  controversy  npon  this 
matter  is  narrowed  to  the  meaning  of  the  term  **  wherein,'' where 
that  term  appears  in  the  6th  section,  *'  wherein  such  public  weigh- 
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H.  T.  1862.  master,**  &c.,  **  shall  be  so  appointed  and  nominated.*'  The  defendant 
'^^^^^  contends  that  this  term  applies  to  the  words  "at  their  County 
Sessions.**  The  plaintiff  contends  that  it  applies  to  the  words 
**  of  each  city,"  **  of  each  town  corporate,"  and  "  of  each  county," 
in  the  antecedent  part  of  the  same  clause  of  the  section.  And 
it  appears  to  me  that  the  latter  is  the  true  meaning  of  this  clause 
of  the  6th  section.  The  previous  part  of  the  statute  had  provided 
for  the  appointment  being  made  by  distinct  bodies,  according  as 
it  was  to  be  made  in  a  city,  in  a  town  corporate,  or  in  a  town 
which  was  neither  of  these.  The  6th  section  provides  that  the 
Mayor  "  of  each  city,"  the  Chief  Magistrate  of  "  each  town  cor- 
porate," and  the  Justices  of  the  Peace  of  "  each  county,  at  their 
County  Sessions,"  *'  wherein  such  public  weighmaster,"  <&c.,  '*  shall 
be  so  appointed  and  nominated,"  shall  be  the  persons  before  whom 
the  bond  shall  be  perfected,  and  the  oath  shall  be  taken.  I  think 
the  words  *'  shall  be  so  appointed  and  nominated "  must  refer  to 
each  appointment  made  in  conformity  with  the  former  provisions 
of  the  Act,  as  well  in  cities  and  towns  corporate  as  elsewhere ; 
and  that  being  so,  "wherein"  must,  in  connection  with  these 
words,  be  construed  as  an  adverb  of  place,  indicating  the  place 
or  jurisdiction  within  which  the  several  functionaries  described 
were  authorised  to  act;  and  is  not  to  be  construed  as  applying 
to  the  occasion  of  the  County  Sessions — a  construction  which 
would  exclude  from  this  part  of  the  clause  the  Mayors  of  cities 
and  the  Chief  Magistrates  of  towns  corporate.  I  think  that  the 
word  "  wherein "  must  be  taken  as  prescribing  that  the  different 
functionaries  shall  act  in  taking  the  bond,  and  administering  the 
oath,  within  the  limits  of  their  respective  jurisdictions ;  and  that, 
unless  this  construction  be  adopted,  there  would  be  nothing  in 
the  terms  of  the  Act  to  prevent  the  Mayor  of  the  city,  or  the 
Chief  Magistrate  of  the  town  corporate,  from  taking  the  security 
or  administering  the  oath  in  any  part  of  Ireland,  or  indeed  in  any 
part  of  Europe.  The  import  which  we  thus  give  to  the  term 
"  wherein,"  in  the  6th  section,  binds  each  functionary  to  act  within 
his  own  jurisdiction;  and  that  being  the  construction  of  this  term, 
there  is  nothing  in  the  6th  section  to  prevent  the  bond  being 
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perfected,  and  the  oath  being  taken,  at  a  fitting  of  the  County  H.  T.  1863* 

•    ,  «         ,  ,.11  1  Exchequer. 

Sessions,  holden  after  that  at  which  the  appointment  was  made. 

Fourthly. — The  next  objection  was  to  the  form  of  the  oath  taken 
by  the  defendant  at  the  Quarter  Sessions  in  April  1860.  In  the 
form  of  oath  given  by  the  6th  section,  the  words  are,  "I  will 
'*  diligently  and  faithfully  exercise  the  office  of  public  weigh- 
^*  master,"  &c,  '*  during  the  time  I  shall  continue  in  said  office.*^ 
Then  follow  several  specific  engagements,  binding  to  the  perform- 
ance of  the  duties  of  the  office.  The  words  of  the  oath,  as  taken 
by  the  plaintiff,  were  in  exact  accordance  with  the  form  given  in 
the  6th  section,  save  that  in  the  oath,  as  so  taken,  the  words  were, 
'<  during  the  time  I  shall  hold  said  office  ; "  the  word  '^  hold  "  being 
used  instead  of  the  words  '^  continue  in."  It  was  contended,  on  the 
part  of  the  plaintiff,  that  by  reason  of  this  departure  from  the 
prescribed  form  of  the  oath,  the  plaintiff's  appointment  was  avoided; 
or,  at  all  events,  he  was,  under  the  6th  section,  not  entitled  to 
exercise  the  office  or  receive  its  emoluments. 

I  confess  I  have  had  some  difficulty  on  this  point,  the  only  one 
on  which,  from  the  commencement  of  the  argument,  I  have  enter- 
tained the  least  doubt.  I  have  an  habitual  repugnance  to  any 
departure,  however  small,  from  plain  words  of  an  Act  of  Parliament. 
But  on  consideration  I  am  of  opinion,  that  the  variance  in  this  case 
is  too  minute  to  warrant  us  in  pronouncing  a  judgment  adverse 
to  the  plaintiff,  who  in  every  other  respect  has  complied  with  the 
requirements  of  the  statute.  It  is  perfectly  plain  that  with  a  view, 
not  to  the  purpose  and  object  merely  of  the  oath  prescribed  by  the 
6th  section,  but  to  the  meaning  of  the  form  there  given,  the  import 
of  the  terms  used  in  the  plaintiff's  oath,  and  of  those  of  the  form 
given  by  the  statute,  is  absolutely  the  same.  It  is  impossible  that  the 
plaintiff  should  '^  continue  in  "  the  office  without  **  holding  it."  As 
long  as  he  should  ^^ continue  in"  it,  so  long  he  must  ^^hold"  it. 
If  there  be  any  difference  between  the  two  phrases,  that  of  the 
oath,  as  taken,  is  more  stringent  than  that  of  the  oath  prescribed. 
"  Continue  in "  may  possibly  be  considered  as  applicable  only  to 
a  continuance  in  the  office  under  the  appointment  in  force  when 
the  oath  was  taken;  ^^hold"  may  be  considered  as  applicable  to 
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H.  T.  1862.  a  holding  of  the  office  at  any  time,  whether  under  the  then  sab- 
Mqiier.  g|g^£Qg  .appointment,  or  under  any  appointment,  existing  or  future, 
^^\  ^  whensoever  it  might  be  made.  No  one  of  the  decisions  which  have 
cusT.  been  cited  to  us  by  the  defendant  in  the  argument  is  directly 
applicable  to  the  case  now  before  us.  In  Hart  y.  Lovelace  (a)  a 
memorial  of  an  annuity  stated  that  the  deed  and  bond  referred 
to  in  it  were  executed  by  certain  persons,  and  were  all  attested 
by  and;  executed  in  presence  of  certain  witnesses  named,  or  one 
of  them.  It  was  held  that  this  was  not  a  compliance  with  the 
proyisiop  of  the  statute,  17  &.  3,  c.  26  (Bng.J,  which  required 
that  the  miemoriid  should  contain  the  names  of  *^  all  the  witnesses." 
Lord  Kenyon,.  after  adyerting  to  the  intention  of  the  Legislature, 
^Vthat  ^ery  circumstance  rdating  to  the  annuity  should  be  dis- 
closed^?' observed,  that  more  information  was  likely  to  be  collected 
if  all  the  witnesses  to  the  difPerent  documents  be  set  forth,  than 
if  some  only  were  mentioned;  for  some  important  parts  of  the 
transaction  may  periiaps  be  knowti  only  to  the  witnesses  to  one 
of  the  instruments.  The  Court  therefore  considered,  tiiat  there 
were  substantial  nonc^ompliances  with  the  requirements  of  the  Act 
of  ParliamenL  In  Lovelace  y.  Curry  (h)  there  was  a  total  omisdon 
of  the  statement  of  the  cauee  of  at^on,  in  the  notice  of  action  to 
a  Justice  of  the  Peace.  In  Bex  y.  Jeffrie9(c\  the  form  of  a 
conyiction,  which  contwied  more  than  the  form  prescribed  by  an 
Act  of  Parliament,  was  held  good  notwithstanding  the  addition 
of  the  redundant  matter.  Lord  Kenyon  rested  his  judgment  partly 
on  the  ground  that  the  statute  required  the  conyiction  to  be  "in 
the  form  ot  to  the  effect  following ;**  and  he  said,  ^'that  if  a 
^*  particular  form  had  been  prescribed,  as  indispensably  requisite, 
^*it  must  have  been  strietily  complied  with."  But  what  would  <Hr 
would  not  be  a  strict  compliance  with  the  Act,  was  not  there 
in  controyersy.  In  Hatton  y.  Engluk{d)^  and  in  Pichard  y. 
Brette  {e\  there  was  a  total  omission  of  what  the  Act  of  Parlia- 
ment, 17  &  18  Vie.^  c  36,  s.  1,  required  in  the- affidavit  filed  with 

(a)  6  T.  R.  471.  (*)  7  T.  R.  681. 

(c)  4  T.  R.  767.  (<0  7  EIL  &BL  W. 

(«)  29  Law  Jour.,  Ezch.,  18. 
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the  biH  of  sale.  In  B^aUi'v:  TekHant(aj,  the  ptindple  of  the  H.  T.  1862. 
decision'  waid*  lh&  ^am^  a^  in  the  tWd  ca^  last  dientibned.  '  In  ^■^y  -»' 
Coilini  y:  ffung^ord(b);  the  Cooti  df  Ci^hibn  Pl^^  held  that 
the  stiitQte  relathig  16  itdtides'of  fibtioA"Y6*  BIagicltrate9  l^(}mred 
th^t  the  place  of  abod^  ot  the  pUintiiTs  attorney 'ahoiild  be  indor- 
sed 6n  the  back  of  Ihe  iiotice;  and  it  appearing  ctearlj  upon  the 
pleading^  Chat  this^as  hot  done  in  the  case  before  them;  they  held 
tliat  the  )itatate  was  not  complied  with  and  that  the  notice  was 
insnffioiehl.  In  Sdlbnidns  vi^  Mitter  (c)^  it  was  "held  that  t^e' Words, 
^  upon  the  triie  faith  of  a  christian  ^  were  paH  of  the  oath  i^ifescribed 
by  the  Aci6f  Ftoliani^nt,  and  that  an  oath'  oniittbig  th'ese  words 
was  not  in  conforinity  with'  what  the  statoie  required.  In  each  of 
these  cases  (which '  were  cited  for  the  defendant)  there '  was  an 
omissidn  of  matteif  positively '  required' by  the  Act  of  Parliament. 
None  of  them;  therefore,  applies  directly  t6  the  question  which  ' 
^sei^  in  the  oath  before  us; '  Three  cases  were  cited  for  the 
plaintiiOr  in  the  argument.  The  case  of  The  LaHeasier  and  Carlisle 
Railway  Co.  t.  Heaioh{d)  seems,  at  first  view,  to  fuhiiA' a  close 
analogy  to' tlie  "][)resent  cdse.  Th^re,'  the' Act  of  Parliament 'pre- 
scribe that  ho  person  appointed  as  there  mentioned  shodld'be  Capable 
of  lusting,  ^.,  *^ until  he  shall  have  taken  and  hAseribed'fbti  iaXh 
tVt  ^  icoirds  following.*^  Then  follows  a 'form  of  oath,  containing 
at  flie  cl^e  the  words  '*  so  help  me  God."  'i%e  'Court  held  that  an 
oath  subscribed,  not  containing  those  words,  was  in  (Compliance  with 
Aie 'statute,  on  the  ground;  liowever,  that  those  words  wer^  no  part 
of  die  odth."  Oh  the  one  hand,  that  decision  shows  that  the  Court 
wilf  donsider  the  terms  of  the' form  of  bath  prescribed,  with  a  view 
to  what  is,  or  whatsis  n6t,  a  substantial  compliance  with  the  statute, 
thohgh  fedl  Xke  words  prescribed  are  hot  used;  button  the  other  hand, 
the'feasoh'bf^the  decision  shows  that,  as  the  words  in  question  were 
held  to  fonhiio  pari  of ^ the  oath,  the  termis  of  the  oath  itself  were 
liot,  ih 'that  case,  a  subject  of  controversy;  and,  in  that  view,  it 
cannot  be  treated  as  an  authority  determining  the  case  before  us. 

(a)  29  Law  Jour.,  ().  B.;  l68.  \b)  Ir.  Jur.,  N.  8.,  519. 

(c)  7  Ezdu  475;  S.  C,  8  Ezch.  778. 
(<QQE11.&BL9^. 
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H.  T.  1862.  In  Motmteoihett  v.  (yNeiU{a\  a  question  arose  on  the  23  &  24 
Eachecnier* 

G,  3,  c.  39  (Ir.J^  by  which  certain  persons  were  empowered  to 

acquire  property  in  trees  planted  by  them,  by  registering  the  trees. 
The  second  section  required  that  the  ^<  person  so  planting  '^  should, 
within  twelve  months,  lodge  with  the  Clerk  of  the  Peace  of  the 
county  an  affidavit  '^reciting  the  number  and  kinds  of  the  trees 
planted,  an4  the  names  of  the'  lands,  in  form  following.'*  The 
form  was,  "I,  A  B,  do  swear,  that  /  have  planted  or  caused 

to  be  planted,  in  the  lands  of  -^— ,  held  by  me  from  Mr.  ,** 

and  '*  that  I  have  given  notice  to  the  person  under  whom  I 
immediately  derive,  or  his  agent,  of  my  intention  to  register.** 
Notwithstanding  the  words  ^'J"  and  **my^  in  this  form,  indica- 
ting that  the  affidavit  should  be  sworn  by  the  person  who  should 
be  actually  the  tenant  of  the  lands,  the  House  of  Lords  (affirming 
'  the  decision  in  that  respect  of  the  Court  of  Exchequer  Chamber 
in  this  country  *),  held,  that  the  affidavit  might  be  made  by  the 
agent  and  manager  of  the  tenant,  and  that  the  form  of  the  affidavit 
might  be  modified  so  as  to  suit  the  position  and  character,  as 
agent,  of  the  person  who  should  swear  it.  This  decision  was 
founded  mainly  on  the  consideration,  that  the  intention  of  the 
Legislature  to  allow  all  the  persons  specified  in  the  statute  to 
register  could  not  be  executed  if  the  form  were  strictly  adhered 
to.  Such  would  have  been  the  result  in  the  case  of  infants ;  of 
tenants  for  life,  and  of  persons  having  other  interests  specified  * 
in  the  Act,  but  not  holding  under  lease;  and  also  in  the  case 
of  extensive  planting,  where  the  trees  planted  could  not  be  all 
known  to  the  tenant,  and  could  only  be  deposed  to  by  a  plurality 
of  persons.  It  was  therefore  considered  that,  as  to  the  form,  the 
statute  was  directory;  the  form  being  only  an  example  to  be 
followed  in  the  case  to  which  it  applied,  but  to  be  modified  where 
it  could  not  be  strictly  followed.  In  Reg.  v.  Milner  (b)  a  bastardy 
order,  made  under  the  7  &  8  Vic^  c.  101,  was  framed  in  conformity 
with  the  form  given  by  the  8  Vie.,  c.  10,  in  every  particular  save 

(a)  5  H.  of  L.  Cas.  987;  8.  C,  5  Ir.  Com.  Law  Rep.  586. 

*  4  Ir.  Com.  Law  Rep.  345. 

(*)  3D.&L.  128. 
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one;  namely,  that  according  to  that  form  the  Justice  of  the  Peace  H.  T.  1862. 
who  granted  the  snmmons  should  have  been  described  as  ^  usually 
actitog  for  '*  the  division  of  the  county :  in  the  order  he  was 
described  as  ^'usually  acting  tit'*  the  division.  It  was  contended 
that  the  variance  was  fatal  to  the  order ;  on  the  ground  that  a  Justice 
of  the  Peace  acting  ^4n"  a  place,  may  yet  be  acting  out  of  his 
jurisdiction;  that  it  was  a  mere  designation  of  locality,  and  did 
not  show  jurisdiction  in  the  Magistrate  granting  the  summons. 
Mr.  Justice  Coleridge  held  the  order  good.  He  said,  in  giving 
judgment:  "Without  meaning  to  say  that  <in'  and  ^for'  are 
"synonymous  terms,  I  find,  on  reference  to  the  forms  given  in 
"  the  Act,  that  they  seem  to  be  used  there  as  such ;  and  I  there' 
*^fore  think  that  this  objection  cannot  be  sustained."  In  the  first 
of  these  three  cases,  the  Court  held  that  words  contained  in 
the  prescribed  form  of  the  oath  might  nevertheless  be  omitted, 
because  they  were  of  opinion  that  they  formed  no  part  of  the 
oath.  In  the  second,  the  Court  held  that  the  form  might  be 
modified,  because  otherwise  the  intention  of  the  Legislature,  dis- 
closed in  other  parts  of  the  statute,  could  not  be  effectuated.  And 
in  the  third,  the  Court  held  that  a  word  not  in  the  form  prescribed 
by  the  statute,  might  be  used  in  the  form  used  by  the  Magistrate ; 
because  having  regard  to  the  frame  of  the  forms,  the  two  words 
"in"  and  "for"  were  to  be  treated  as  synonymous.  Although 
these  decisions  cannot  be  considered  as  authorities  directly  appli- 
cable to  the  case  before  us,  they  establish  that  a  form  prescribed 
by  an  Act  of  Parliament  may  be  departed  from  on  special  grounds. 
In  the  last  case  which  I  have  cited,  the  circumstance  that  the  words 
were  to  be  treated  as  synonymous  was  expressly  the  ground  of  the 
decision.  In  the  case  before  us,  the  words  used  in  the  oath  taken 
are,  as  I,  have  already  stated,  sjmonymous  with  those  contained  in 
the  form  given  by  statute;  and  it  appears  to  me  that,  notwith- 
standing the  verbal  difierence,  the  requirements  of  the  statute 
have  been  complied  with.  I  cannot  close  what  I  have  to  say  on 
this  part  of  the  case  without  condemning,  in  the  strongest  manner, 
the  carelessness  of  the  person,  whoever  he  was,  who  with  the  Act  of 
Parliament  before  him,  has  involved  parties  in  the  risk,  trouble  and 
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H.  T.  1862.  expense  of  this  controver^Fs  amply  by  not  writing  down  that  which 
<^  V^'     itwa^  his  bosines^,  tp  vy>py  in  .tbe,>Bgwi|g|^  .M^  Xegiu9MiiU^«»jnd 
not  to  translitite  into  aynonyi^ons  ly^rds  of  his  own.  .         .  . 

Fifthly.r-The  next  bead  of  obJBQtio^/j.comprfees  those  which  were 
made  to  the  charge  of  the  learned  Jadge,  in  r^eronce  to  .the  qoea- 
tion  of  disturbance^  Those  objectiicft^s  apply  to  the  .dinoctions  given 
to  the  jnry  In  reference  tq  the  second  and  tentb  issaes,  and  also  in 
I'cferenee  to  the  sixth  ^d,  eigh^;;*  These  issues  in  effect  involYC 
simply  the  questions,  firsts  whether  the  plaintiff. was  disturbed  in 
his  office ;  and,  secondly,  whether  1^  Was  so  disturbed  by  the^n^ans 
referred  to  in  the.  issues,  namely,  first,  by  Opening  a  publie  wefgh- 
house,  and  taking  fees  for  weighing  butter  ?  secondly^^by  employing 
persons  to  entice  away  from  the  plaintiff's,  weigh-house  .those  who 
would  otherwise  haye  resorted  to.it?  thirdly,  by  enticing  away 
such  customers  ..by  means  of  placards  and  advertisements  i  and, 
fourthly,  by  exercising  the  office  of  butter  weigh  master  ?  and,  fi^ly, 
by  taking  fees  belonging  to  that  office  ?  In  support  of  the  affirmative 
of  each  of  these  issues,  evidencei  was  given  by  the  plaintiff;  and 


*  Second.— Whether  the  defendant  exercised  the  office  of  public  weighmaster  in 
and  for  the  market  town  of  Tipporary ;  or  whether  he  did,  within  the  said  market 
town,  receiye  or  take  divers  or  anj  fees,  or  emolaments  or  pcrqnisites  or  profits, 
belonging  to  the  office  of  public  weighniaster  of  batter,  in  and  for  the  said  market 
town ;  or  to  the  plaintiff,  as  sach  public  weighmaster  as  in  said  first  count  aUeged  ? 

Fourth.— Whether  the  defendant  opened,  or  caused  or  procured  to  be  conti- 
nued open,  for  any  time,  or  at  all,  a  public  weigh-house,  for  the  weighing  of 
butter  in  the  market  town  of  l^ipperaiy,  as  in  the  second  count  alleged ;  or  whe- 
ther the  defendant  did,'  in  the  said  weigh-house,  take  and  receire  any  fbes,  as  ia 
the  said  second  count  alleged  ? 

Sixth. — ^Whether  the  defendant  employed  any  person  whomsoerer  to  do  all  or 
any  of  the  acts  complained  of;  and  whether  the  defendant  did,  by  the  public  exhi- 
bition of  placards  and  adyertiiiements,  or  of  either  of  them,  entice  away  or  induce 
not  to  resort  to  the  weigh-house  of  the  plaintiff,  any  fieurmers  or  others  of  the 
public,  as  in  the  fourth  count  alleged  ? 

Seventh.— Whether  the  defendant  disturbed  the  pUuntiff  in  the  exercise  of  his 
alleged  office,  by  any  of  the  means  in  the  first,  second,  third  or  fourth  counts 
respectiyely  alleged  ? 

Eighth. — Whether  the  defendant  hindered  and  di8tuf1>ed  the  plaintiff  in  and 
from  exercising  the  alleged  office  of  public  weighmaster  of  butter  within  the  said 
market  town  of  Tipperaiy,  as  in  the  fifth  count  alleged;  and  whether  he  prevented 
the  plaintiff  from  receiving  the  fees  and  emolaments,  as  in  the  said  fifth  conat 
stated? 
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eyidence  perfectly  condumve,  as  it  seems  to  me;  was  supplied  bj  H«  T.  1662. 
what  appeared^  upon  the  (ctefeDdsii»t%»GrossHKBamiiiatiQD.udl7p<mtili« 
the  pUinti£r'«eyidenoe^(if;bfJieTed).thefQllWing  jnatlaratapi^^ 
The  plaintiff,  had  (as  I  befcm  stated). aar«((tfnm  1852  teOetobtr 
1859)  aa  biitter  weighiaaater  ia  the  tawo  of  Tippecarjr/.withoiii  anjr 
appointinem.  .  ^cior  vto.  18S2  a  Mr.  Qichard  Sadlieiytaod  af^arwards 
the  pl^intWa  brother^  had  aet«4  in  ithe.  aame  jaMumeri  wittbaut^^yijr 
at>poiptm0j^Mv  Betw^eaithfi  yaara  aaSSAaod  I8$9i  the  .hotter  trade 
of  the  VoiWja.Iw^.greatly.iiHwea^v^aiMl  the  plaiotiff'a  pro^  da^^ 
from  afud  j^ses.for  waigfting  .had  advancedvfrom  .£90  ta  JC500  a»fraar. 
The  dckfjBudaiKt  vaa  Uva.ageqt  fior  tha  tniateea  «o£. the  v^ata^ xof 
Mr.  Siaith  Bany,  who  was  the  owiper  4tf  tha,spil.o&  whiob  the  Urnn^ 
or  a  p^rt  of  i^^.  was  erected»  and-  aho  tha  p^mer  of  the  maikatf4olla  of 
the  towQ. .  The  defendant  was  aware  of  iheeiaitent  of  the  plaintiff's 
emoloments;  the  plaintiff  himself  having  infcriiied  iiim  tbat  tk^ 
amounted^  to  ^500  a-jear;  and  .on  one  oc<)asion,  in   1858,  the 
'  defendant  introduced  the  plaintiff  to  Miw  Widdiogton^  one  of  die 
tmstaes^.aa  the  ^richest  man  in  Tipperaiy.''     fdor  to.<Oetober 
1859»  some  oontroyersies  had  arisen  between  tha  plaintiff  and  £ome 
of  the  butter  merchants  or  bnttevt  buyers  of  the  town^;:  and  they 
opened  a  weigh-thouse  in  a  street  aitoate  aea^  the  plaintiff/s  wei^- 
hoase»  and,  ronning  at  right  angles,  with  it»  wheve  they  weighed 
butter.    The  result  of  t^is  was  a  diminntion  of  the  plaintiff's  emokir 
ments...  In  October  1859»  the  plaintiff  obtained  his  appointment.; 
and  he  brought  actions  against  some  .of  the*.*' Associated  Batter  ' 
Merchants,"  by.  whom  the.  new  weig^«iiouse)}iad  been  i^j^eoei^    The 
particuhirs  of  these  actijlona  did  n^it  appe^  mtixe  OTidence  upon  the 
trial  in  the  present  case;  ,bnt  it  :appeared  that  one  :of  them » was  tried 
at  the  Assizes  of , Waterford  in  Ju}y.  IQQO* ,  Sioma  time*  in  the  Spring 
of  1860»  the  defendant  proposed,  to*  tl^  pkiintiff  that^ithe  plaintiff 
should  retire  from  the  transacting  ^  the  bosinasii*  of  weftghmaster, 
and  execute  a  deputation  to  a  person  named  Eiordan,  in  considev- 
ation  pf  the  defendant  giving,  plaintiff  a  soia  of  money,  andu 
percentage  on  the  profits  of  the  business,  i  Biordaa  was  the  leasee, 
under  lif^c*  Smith  Barry,  of  the  market-tolls  (including,  a  penny  fior 
each  firkin  of  butter  sold  on  market-daysX  ftnd  was  also  weighmaster 
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H.  T.  1862.  under  the  Btatnte  4  Anne,  o.  133,  a  distinct  oflBce  from  tbat  of  weigh- 

'  ExehMpuT* 

master  of  butter,  under  the  52  G.  3,  c.  134,  with  different  fees.    To 

this  proposition  the  plaintifiP  declined  to  accede.  Among  the  com- 
munications on  this  subject  was  a  letter  of  the  jofondftot,  addressed 
to  the  plaintiff,  dated  the  29th  of  May  1860,  which  contained  the 
following  passage : — '*  You  have  also  probtbly  weighed  well  the 
*'  consequences  to  jour  interests,  in  the  erent  of  the  Market  and 
**  Fairs  Bill  passing;  or  in  the  event  of  my  being  able  to  drive  a  sue^ 
*^  cestfkl  opposition.  The  former  requirfs  no  comment ;  and  in  the 
^latter  you  can  picture  to  yourself  th^  consequences  where  two 
*^  opposition  houses  stand  together-^4lie  one  making  charges,  the 
**  other  none ;  especially  where  one  bas  a  heayy  rent  to  pay,  which 
**  the  other  has  nof  The  defendant  proceeded  to  erect  a  weigh- 
faouse  in  the  same  street  with  that  of  the  plaintiff,  and  about  fifteen 
yards  distant  from  it.  After  it  was  built,  and  some  time  before  it 
was  opened,  a  meeting  took  place  at  the  defendant's  office  in  the 
town,  attended  by  several  butter  merchants,  and  by  the  defendant, 
'  at  which  the  future  management  of  the  defendant's  weigh-house  was 
the  subject  of  discussion.  Shortly  after  the  meeting,  the  defendant 
proposed  to  several  of  th«  merchants,  who  were  then  weighing  their 
butter  at  the  plaintiff's  weigh-house,  as  an  inducement  to  them  to 
eend  their  butter  to  be  weighed  at  the  weigh-house  to  be  opened 
by  the  defendant,  that  he  would  undertake  the  carriage  of  their 
butter  from  their  stores  to  the  railway,  by  which  it  was  estimated 
that  they  would  save  a  farthing  for  every  firkin.  One  of  these,  a 
Mr.  McDonnell,  bought  butter  to  the  extent  of  10,000  firkms,  in 
the  year.  Two  others,  the  Messrs.  Hewston  (the  uncle  and  cousin 
of  the  plaintiff),  composed  a  firm  which  carried  on  the  largest  trade 
in  butter  in  Tipperary,  purchasing  in  the  year  about  35,000  firkins, 
amounting  in  value  to  about  £100,000.  To  this  firm  the  saving  in 
carriage  would  have  been  about  £50  a-year.  In  one  of  the  conver- 
sations, the  defendant  acknowledges  that  ''he  must  do  something 
more  to  bring  the  butter  trade  to  his  house."  And  on  one  of  those 
occasions,  on  the  29th  of  May,  the  defendant  went  to  the  plaintiff's 
weigh-house,  where  Mr.  Hewston  was,  and  called  him  out,  for  the 
purpose  of  holding  the  conversation  in  which  he  made  the  above 
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proposal  Those  batter  merchants  (Messrs.  McDonnell  and  Hews-  H^T.  1862. 
ton),  were  three  of  a  small  number  (six  were  named  in  the  evidence) 
who  continued,  to  a  very,  late  period,  even  after  the  defendant's 
weigh-house  was  opened,  to  adhere  to  the  plaintiff,  and  to  weigh 
at  his  weigh-house.  A  Mr.  Fowler  was  another.  Shortly  before 
the  12th  of  July  I860,  a  meeting  took  place  between  some  of  the 
Associated  Butter  Merchants  (including  a  Mr.  Hayes,  the  defendant 
in  one  of  the  actions  brought  by  the  plaintiff  against  some  of  those 
merchants),  at  which  the  defendant,  on  behalf  either  of  himself  or 
of  the  trustees,  agreed,  ''  if  they  would  go  to  his  weigh-house,  to 
indemnify  them  against  the  costs  of  the  litigation,  to  the  extent 
of  £500.  The  case  against  Hayes  was  tried  at  the  Waterford 
Assizes,  in  July  I860.  On  Saturday  the  14th  of  July,  the  weigh- 
house  of  the  Associated  Butter  Merchants  was  closed.  On  Monday 
the  16th  of  July,  during  the  Waterford  Assizes,  the  defendant's 
weigh-house  was  opened,  in  pursuance  of  an  announcement  to  the 
public  by  placards,  ia  which  it  was  'Called  the  **  Butter  Market- 
house,"  and  in  which  Riordan  was  described  as  general  weigh- 
master.  The  staff  of  attendants  who  had  belonged  to  the  weigh-house 
of  the  Associated  Butter  Merchants  acted  at  the  defendant's  weigh- 
house.  For  a  considerable  time,  butter  was  weighed  there  free  of 
charge.  Evidence  was  given,  by  some  of  the  plaintiff's  witnesses^ 
that  some  of  the  men  in  the  defendant's  employment,  including 
Biordan  (on  one  occasion,  in  the  defendant's  presence),  stood  in  the 
street,  and  invited  persons  with  carts  and  horses,  bringing  butter 
to  the  town,  and  passing  near  both  weigh-houses,  to  bring  their 
butter  to  the  defendant's  weigh-house.  Proof  was  given  that  this 
was  openly  done  by  persons  acting  in  his  weigh-house.  In  the 
month  of  October,  the  defendant  caused  an  announcement  to  bo 
made  by  placards,  that  in  future  twopence  per  firkin  would  be 
charged;  and  thenceforward  butter  was  weighed  there,  and  that 
charge  was  made.  The  result  of  all  these  proceedings  was,  that 
the  plaintiff's  weigh-house  became  totally  deserted.  He  had  still 
his  beams  and  scales,  and  some  of  his  staff,  including  his  deputy ; 
bat  no  butter  was  brought  to  his  weigh-house.  In  the  voluminous 
evidence,  of  which  I  have  given  this  outline,  there  was  abundant 
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H.  T.  1862i  proof  to  Bustaiii  the  affirmatmof  di  the  foor^  iisues  which  Ihaye 
^^^*  stated,  and  }n  Teference  to  which  the  objtetions  are  made  to  the 
eharge  of  the  learned  Judge.  Qat  that  'e¥idence  actually  pales 
beibre  the  proof  eupptfed  b jr  the  defendant  hknself  upon  his  ctoss- 
examinatiotti'  In  a  few  short  sentences  lie  stated** almost  everytliing 
which  in  substance  was-  required  to  sustain^  those  issues.  He  stated 
liot  oniyr  *  the  adts  which  Wtere  done  hy  ^htm,-  bitt  the  purpose^  for 
which  they  were- dtnej;  and''tlie  injurionsresidts' to  th^' plahitiff ; 
thus  supplying'  not  orily^  the  facts  whicti^  it  was  necessary  for  the 
(daintiff  to  prove,  but  the  inference  which  was  to  -be  drawn  by  the 
jury.  After  stating  hia ^knowledge  of  the  manner^ in  which  ^  people 
^^  used 40  sett  their  butter,  and  get  it  weighed  at  bis  (the  plaintiff's) 
^  store,"  and  stating  What  "had  occurred  at^  the  October  Sessions  of 
1869,  and  other  matters,  to  which  I  n^ed^  not  refer  in  fletair;  he 
admitted;  ^n  tid  cross-examination,  that  lie'  had  offered  the  plaintiff 
£800  and  £10  percent^  on  the  gross  proceeds^' to  induce  the  plaintiff 
to  comply  With  his  terms.  He 'adbitted  that  his  present  weigh- 
joBBtef  was  Merryman,' who  had  been  the  welghmaster  of' the 
Associated  Batter  Merchants  until  they  closed;  and  that  Merryman 
and  twc^  of  "their  porters  had'  coine  to  him*  on  the  'I6tb  of  ^uly. 
He 'admiifted  that  he  had  got  the  placards  printed,  and  'had -paid 
for  them.  He  then  made  the'  following  further  statements  on'  his 
cros»^xamination  7-*^  I  believe  the  opening  of  my  house  e^tttire/y 
**took  eaoay  Ifie  business  from  Ihe  plaintiff;  after  some  time  V  but 
'<not  at  first.  '  The  weigMng  df  tW' butter  which  I  referred  to 
<*in  my  letter  of  the  29tli'bf  Mi^  186a,  as  ^driinttg^n  ofpo$kion^* 
**  was  *ckrridd  oit'in  my  #eigtNhdase/  Wh«n  I  made  the  oflbr  of 
''£200  and*  £10  per  cent.  I  JLiiew  hclrad  Obliged  to  leave  the 
"^untry,  'ih>m  'not'  [laying  co^s  r  but  I  did  it  -from  Idndnessi  I 
<*lnade  theofier  td  HeWi^ti  and  M'^Donn^ll  of  carting  their  bdtter 
^  to  the  railway  station;  as  stated  by  thetti:  I  txM^Mti  Fowler  that 
'  if- the  ^rtierdid  not  agree,  tiie  tiltde'of  (the  town  would  be  injured, 
^iand  t&at  I  shottld  biing<nierchanii  iVom  tAsewheHB  to  b«y  butter, 
«<aiid  sliould^offer  '^en^  some  induc^meni|t|»<and'l  told  him  that  I 
^woidd  i^ve  him  si:q^nce  a^firkin  if  he  would  come  to  me  with 
^  other  merchants.    I  conveyed  by  that,  that  he  should  leave  plain- 
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*^  tiff.    I  charged  the  twopence  per  firkin.    The  men  are  there  for  H.  T.  1862. 
"the  purpoee  of. weighing;  and  . Giordan,  jmd  t^Q  sl^ff  who  are    n — -yi^* 

DBXTSB 

"  there  for  that  porpoee,  n^elj^iE.  Hajrea  (clerk  of  th»  Associated  ^^ 

"  Batter  Merchants),  aiweigber  and  two  porters,  are  paid  ont  of  the        <;iJ8t. 
^twopence  per  fiddn.''     There.  W80  th\i8»  in  the  testipiiopj  pf  the 
plaintiff,  apd  the  admisaions  of  the  defoQd^^.  w^  ^appears  to  me 
concluflive  proof. of .diator banco  of  the  ^plaintiff  ii|  h^.  .ofiice.    And 
there  was  proof  iA  thoffe  admi^aiQna  that  the  4^epdant,.m  cauaing 
that  diatnrhanc^.  used  every  one  of  the  mean^  referred  .to  in  the 
second,,  fourth^  aixth  and  eighth.  issQCS^  ei<^p>-^e  enticing,  Dirot^ 
those,  in  his  employment,  persons  to  coin§  to.  his  Wjoigh-bonse^  who 
wonld  have  otherwise  gone  to  the  plaintiff;  but  the  evidence  on  that 
snbject,  gi:Fen  on  the  part  of  the  plaintiff  tb^  defendant  did  not  con- 
tradict.   .There  was,  dear  proof  that  he  opened  a  public  weigh-honse 
for  the .weighing.of.  batter;  tb^t  he  took,  for  weighing  butter  there, 
the  same  (fees  which  the  slatute  prescribed  to  be  taken  by  the  butter 
weighmaster  for  wei([hing  butter;  that  he  used  placards  ^d  ad v.eri- 
tisements  aa  the  means  of  inducing  the  public  to  leave  the.pl$kii^tiff/a 
weigh- house  and  resoii^  to  his  own;  th^t,  in  opening  a  public  weigh- 
house,  and  weighing  butter  there  for  the  statutable  feea,  he  exercised 
the  functions  of  the  office  of  weighmaster,  and  re9eive4  its  fees, 
"  driving,"  to  use  his  own  words,  *'  an  opposition  "  to  plaintiff  f  and 
that,  by  all  these  means,  he  disturbed  the  plaintiff  in  the  exercise 
of  his  office,  and  prevented  him  from  receiving  the  fees  of  that 
office,  by.  causing  .those  who  would  have  paid  them  to  leave,  the 
plaintiff's.  weigh-hou«e,  a«d  resort  to  that  of  the  djefendant*    And 
it  was.  admitted  t)iat  all  Tfjras  done  with  the  deliberate, design  to 
withdraw. the  custom  of.  the  public  from  the  plaintiff,  and  transfer 
it  to  the  defendant,  and  that  suc^  was  in  fact .  the  result.    Upon 
this  evidence,  the  instructions  of  ^he  learned  ^udge  to  the,  jury 
(which  ought,  to  be  considered  in  their  entire  beaiiing  upop  ,the  case), 
were,  as  to  the. second,  fourth,  sixth  and  eighth  issues,  as  follows:— 
Upon  the  second  and  fourth  (those  relating  to  the  opening  of  the 
weigh-house,  the  exercising  the  office  of  public  weighmaster^,  and 
the  taking  of  fees),  he  told  them,  '^  that  they,  were  at>  liberty  to 
*«  consider  the  conduct  of  the  defendant,  and  of  those,  acti^  under 
VOL.  13.  16  L 


Digitized  by 


Google 


122 


COMMON  LAW  REPORTS. 


H.  T.  1862. 


''him,  in  reference  to  the  original  establishment  of  defendant's  batter 
<<  market,  and  to  the  manner  in  which,  and  the  purposes  for  which, 
*'  it  was  subsequently  used ;  and  that,  if  it  was  kept  open  for  all  such 
'<  of  the  public  as  sold  butter  to  bring  it  there  for  the  purpose  of 
"being  weighed  for  a  pecuniary  charge,  that  was  evidence  in  sup- 
"  port  of  the  affirmative  of  those  issues,  even  though  the  defendant 
''and  his  servants,  in  the  establishment  and  conduct  of  that  concern, 
"  may  have  osiensibfy  established  or  treated  it  as  a  butter  market" 
And  with  respect  to  the  second  issue,  the  learned  Judge  also  told 
the  jury  "  that  it  was  a  material  consideration  whether  defendant 
"did  acts  that  would  be  properly  performed  by  a  weighmaster, 
"and  received  fees  for  so  doing."  With  respect  to  the  first  and 
eighth  issues,  and  so  much  of  the  seventh  issue  as  related  to  the 
first,  second  and  fourth  paragraphs  (all  which  matters  are  involved 
in  the  second,  fourth  and  sixth  issues)  the  learned  Judge  told  the 
jury  "that  plaintiff's  office  was  one  to  which  the  Act  of  Parliament 
"annexed  emoluments,  in  the  shape  of  fees,  for  performance  of 
"  duties,  and  that  the  disturbance  of  that  office  might  be  by  enticing 
"away  from  plaintiff  persons  who  would  otherwise  have  resorted  to 
"him  to  have  their  butter  weighed  ;  and  by  taking  fees  which 
"  plaintiff  would  have  otherwise  received  for  the  perfonnance  of  his 
"duties." 

To  these  directions  the  Counsel  for  the  defendant  objected;  and 
as  to  second  and  fourth  issues,  "  required  him  to  tell  the  jury,  that 
"  unless  they  believed  the  defendant  did,  or  assumed  to  do,  some  act 
"which  plaintiff  under  the  52  G,  3,  c.  134,  was  exclusively  privileged 
"  to  do,  such  as  branding  the  casks  or  assuming  the  authority  of 
"  butter  weighmaster,  there  was  no  usurpation  of  the  office  within 
"  the  meaning  of  the  first  paragraph ;  and  that  unless  the  fees  were 
"  received  for  something  which  the  plaintiff  was  exclusively  author- 
"  ised  to  do,  it  would  not  be  a  receipt  of  fees  within  the  meaning 
**of  the  paragraph,  even  though  received  for  weighing."  With 
respect  to  the  sixth  and  eight  issues,  and  to  so  much  of  the  seventh 
as  related  to  the  first,  second  and  fourth  paragraphs,  the  defendant's 
Counsel  required  the  learned  Judge  to  tell  the  jury,  "that  the  acts 
"  relied  en  as  enticements  would  not  be  ground  for  an  action,  unless 
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«the  means  used  ^ere  an  assumption  of  some  privilege  of  the  H.  T.  1S62. 


'^plaintiff;  or  were  deceitful,  violent  or  wrongful,  independent  of 
"the  mere  fact  of  withdrawing  plaintiff's  cu£ftoms  or  profits." 
The  learned  Judge  refused  to  alter  his  charge,  or  to  instruct  the 
j.ury  in  the  form  in  which  he  was  required  to  direct  them.  In 
my  opinion  his  directions  were  perfectly  right;  and  comprised  all 
that  the  defendant  was  entitled  to  require.  The  plaintiff's  office 
is  a  franchise,  conferred  by  Act  of  Parliament.  It  is  an  office 
held  during  good  behaviour ;  with  an  obligation  to  perform  certain 
public  duties;  and  a  right  to  foes  for  the  performance  of  those 
duties.  The  case  of  Hudson  v.  Mahony  established  that  the  holder 
of  the  office  is  entitled  to  maintain  an  action  for  a  disturbance 
in  its  enjoyment.  The  word  ''  usurpation "  is  used  in  one  of  the 
objections.  There  is  no  such  word  in  the  plaint.  The  plaint  does 
*  complain  of  the  defendant  exercising  the  office  and  receiving  fees 
and  emoluments  belonging  to  it.  The  opening  of  a  butter  weighr 
house  for  the  public ;  the  weighing  of  butter  there  for  the  public, 
and  so  weighing  for  fees;  and  for  fees  exactly  corresponding  in 
amount  with  those  prescribed  for  the  office  by  the  Act  of  Parlia- 
ment, and  the  doing  of  all  this,  avowedly  to  carry  on  an  opposition 
to  the  plaintiff  in  the  very  business  of  his  office,  were  plainly 
evidence  of  an  exercising  of  the  very  functions,  for  the  discharge 
of  which  the  office  was  created  by  one  statute  and  continued  by 
another ;  and  therefore  were  evidence  of  the  exercise  of  the  office 
and  the  receiving  of  the  fees  of  it.  The  doing  of  those  acts,  and 
the  other  acts  before  specified,  with  the  result  of  withdrawing  from 
the  plaintiff  customers,  or  persons  who  would  otherwise  have 
weighed  their  butter  at  his  weigh-house,  and  have  been  charge* 
able  with  the  fees,  was  a  disturbance  of  the  plaintiff  in  the 
enjoyment  of  his  office.  It  is  not  necessary  (as  one  of  the  objections 
appears  to  indicate)  that  there  should  be  an  assumption  of  the 
office  (u  such.  The  cases  in  which  questions  have  arisen  in 
modem  times  as  to  disturbance  in  the  enjoyment  of  a  franchise, 
have  been  chiefly  in  reference  to  markets  and  ferries*  A  distur« 
banco  of  the  owner  of  a  market  in  the  enjoyment  of  his  franchise 
may  be  effected,  even  by  doing  what  is  tantamount  to  setting  up 
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H.  T.  1862.  a  tiew  mtrket,  without  th  ^lasstitiiption''  or^iiBQrpatkm*'  of  the 
s.f'JJ^l'  frincbise.  In  Mos^  v.  ChaduHek^  reported  in  7  Betm.  Bf  Ores. 
p.  47,  ^t^y  Lord  Mansfield;  in  delivering  the  jodgment  of  the 
C<mrt,  stated  the  natnre  of  the  action :  ^This  i^  an  action  on  the 
''  case,  brought  by  Sir  John  Parker  Moeelj  against  the  defendant, 
« fbr  depriving  and  defrauding  the  plainttiff  of  the  profits  and 
<<  emoluments  of  his  market,  by  erecting  another  market  in  a 
'*  certain  place  near  the  plaintiff  V  itaarket,  for  selling  and  expo- 
''sing  to  sale  fieshmeat,  for  hire  and  reward,  without  the  license 
'^and  against  the  will  of  the  pkintiiF.  There^'is  a  special  verdict ; 
'*and  the  result  of  that  sp^ial  verdict  is;  that  the  plttintiff  was 
"seised  of  ia  fSranchise  fbr  hdding  a  market,  and  ^at  the  defendants 
^  erected  4bout  140  stalls  very  near  his  market ;  but  that  they  took 
^no  toll;  they  had  no  pretence  of  a  pie-poudre  court  i  they  had  no 
**  clerk  of  the  market  ;f  and  they  only  toc^  money  in  the  nature 
*^of  rent  for  the  dtalls  wMoh  they  had  efe«eoted.  Thei  question 
*'was,  whether  this  action  would  lie,  or  whether  it  was  «  damage? 
**  And  the  special  verdict  finds,  that  there  wa^  a  diminution  of  the 
"profits  of  the  plaintiff  arising'  from  the  market,  to  the  amount 
<''of  £90;  but  '^e  amount  of  the  sum  is  not  material;  and  the 
''  great  question  which  arose  out  of  the  special  verdict  was ;  whether 
^an  action  would  He  by  the  owner  of  such  a  o^rket  against 
« another,  who  only  made  a  rent  of  his  own  latid  applied  to  the 
''use  of  selling,  which  was  %  lawfbl  act,  and  took  nalhing  Aai 
^^  amounted  to  an  assumption  of  a  J¥akohise  upon  the  Crown  f 
'^Upon  consideration  we'  are  of  opinion,  -  that  we  are  bound, 
"by  the  authorities  cited  in  this  case^  te  say, 'that  this  was  a 
"damage  that  carried  with  it  that  sort  of  injury  that  iB  suffi- 
"cSent  to  support  an  action.'^  Lord  Mansfield  then  proceeded 
to  review  '^e  authorities ;  and  the  Court  detennined  that  the 
plaintiff  was  eiltitied  to  recover.  In  the  cases  in  which  actioQS 
have  been  bttnight  for  selling  near  a  market^  and  so>  d<^riving 
the  owner 'of  the  market  of  his  tdls,  the  plaintiff  does  not- neces- 
sarily, or  always,  complain  of  the  setting  up  of  a  new  mari^et, 
though  the  complaint  is  sometimes  made  in  that  form.  Neither 
does  the  declaration,  in  these  cases,  necessiffily  charge  deceit  or 
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firftod  (thoQgh  the  eva^ng  of  the  tollB  hf  svtoh'ioL^uB  may  be,  H.  T.  1862. 

m  its  very  natore,  and  I  think  is,  a  iVaiid   up<te  the  plaintiff 

as  owner  of  the  ^ranohtse),  the  allegation^  ^  fraud  being  sometimes 

incladed,  and  sometimes  omitted,  id  the  decDirati6n :  Moiely  y. 

Woiher(a)\  Prinee  v.  Lettns(b)i  The  M^yar  rf  Maeklesfield  y. 

PeiUy  (c) ;  2  CkiUy  on  Pieading^  p.  816.     And  there  can  be 

no  doubt  that  selling,  to  the  injury  of  Uie  owner  of  the  market, 

near  a  market  where  there  was  sufiBeient  accommodation,  would 

create  a  ri^ht  of  action  for  the  disturbance  of  the  franchise,  without 

any  express  assumptiod  of  the  franchise  on  the  part  df  the  defendant, 

and  without  any  other  deceit  or  frand  than  that  idyoI?ed  in  depri- 

ying  the  owner  of  the  Blanket' of  his  tolls.    Tet  theseUing  out  of 

the  market  is,  in  itself,  a  perfectly  lawftil  act,  and  cati  only  be  the 

foondatton  of  an  action  by  reason  olf  the  injury  to  the  6wner  of  the 

franc^e.     So  in  the  case  of  a  ferry.    There  can  be  no  doubt,  that 

it  is  perfectly  lawful  io  pass  from  one  side  of  a  nayigable  riyer  to 

another,  or  from  one  bimkof  any  riyer  to  anbther,  where  it'  can  be 

done  without  a  'trespass  to  the*  laiid.    And  if  this  is  done  for  the 

conyeying  of  pefeons  to  a  place  liot  within  the  line  of  the  ferry, 

or  not  usnally  reached  by  means  of  it,  it  cannot,  as  ^  general  rule, 

be  made  the  ground  of  action  for  a  disturbance  of  the  ferry.    But 

if  passengers  are  conyeyed  to  a  sppt  on  the  ^hore  near  the  ferry, 

to  the  Injury  of  the  owner  of  the  ferry,  it  is  equally  clear  that  an 

fu^tion  lies;  and  this  without  any  intention  to  deceiye  or  defraud, 

and  without  toy  assumption  of  a  right  to  maintain  a  ferry  as  such. 

In  ffuza^  y.  Field  {d)y  Lord  Abinger  lays   down  the  following 

propositions  of  liiw  affecting   this   subjectw— ^'  If  anyone  should 

**  construct  a- new  landing  place  at  a  short  distance  from  the  ter- 

«« minus  of  the  feny,  and  ihake  a  practice  of  carrying  passengers 

'<  from  the  other  terminus,  and  there  landing  them  at  that  place, 

**from'  whibh  they  pa^  to  the  highway  upon  which  the' ferry  is 

<^  establisfaed,  before  it  reaches  any  town  'or  yill,  and  by  which 

*'the  passengers  go  immediately  to  the  first,  and  all  the  yills  and 

(a)  7  B.  &  Ores.  40.  (6)  5  B.  &  Cras.  363. 

(c)  4  B.  &  Ad,  397. 

id)  2  Gr.  M.  &  B.  432;  S.  C,  5  Tyrw.  855. 
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H.  T.  1862.  ** towns  to  which  that  highway  leads;  there  ooold  not  be  any 
''doubt  that  such  an  act  would  be  an  infringement  of  the  right 
''of  ferry,  whether  the  person  so  acting  intended  to  defraud  the 
*^  grantee  of  the  ferry  or  not.  If  such  new  ferry  be  nearer,  th# 
"fare  less,  it  obvious  that  all  the  custom  must  inevitably  be  drawn 
"from  the  old  ferry;  and  thus  the  grantee  would  be  deprived  of 
"all  benefit  of  the  franchise,  while  he  continued  liable  to  all  the 
"  burthen  imposed  upon  him.  It  does  not  follow  from  this  doctrine, 
"that  if  there  be  a  river  passing  by  several  towns  or  places,  the 
"existence  of  a  franchise  oC  a  ferry  over  it,  from  a  certain  point 
"on  one  side  to  a  point  on  the  other,  precludes  the  Bong's  sub- 
"jects  from  the  use  of  the  river  as  a  public  highway,  from  or 
"  to  all  the  towns  or  places  on  its  banks,  and  obliges  them,  upon 
"all  occasions,  to  their  own  inconvenience,  to  pass  from  one  ter- 
"  minus  of  the  ferry  to  the  other.  The  case  of  Trej^  v.  Frahh  (a) 
"decided  otherwise ;  and  it  is  not  intended  to  question  that  decision." 
The  general  role,  stated  by  Lord  Abinger  in  reference  to  the  distur- 
bance of  a  ferry,  appears  to  be  recognised  in  Blaeheter  v.  Gillett(b) ; 
in  The  North  and  South  Shields  Coning  v.  Barher  (o) ;  and  see 
the  judgment  of  Baron  Parke,  pp.  148-9.  And  also  in  the  decision 
of  the  Court  in  Pirn  v.  Curel(d) — (see  the  third  head  of  objections 
in  that  case).  So  in  the  case  before  us.  Since  the  statute  which 
repealed  the  enactments  requiring  casks  of  butter  to  be  weighed  and 
branded  before  they  should  be  sold,  the  act  of  weighing  butter,  in 
any  place  or  in  any  scales,  is,  in  itself,  and  irrespective  of  its  effects 
on  the  office  of  weighmaster  of  butter  (like  the  travelling  or  the 
conveying  of  a  passenger  from  one  bank  to  another  of  a  river,  over 
another  part  of  which  there  is  a  ferry),  perfectly  lawfril.  But  if  it 
be  done  in  such  manner  that  the  weighmaster,  who  is  bound  by  the 
obligation  imposed  by  the  statute,  and  by  his  oath,  to  perform  the 
service  of  weighing  for  statutable  fees,  and  to  devote  his  Mme  for 
that  purpose,  and  to  supply  the  expense  of  weighing  arrangements, 
shall  be  deprived  of  emoluments  given  by  the  statute,  while  another 
person  who  weighs  in  another  place  near  him  recovers  a  pecuniary 


(a)  4  T.  B.  666. 

(c)  2  Ezch.  Bep.  136. 


(^)  9  Com.  B.  26. 
C<0  6  M.  &  W,  284.' 
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fee  for  performiDg  the  very  same  service;  and  by  so  performing  H.  T.  1862. 
the  service,  withdraws  from  the  office  the  statutable  fees;  the     <»    v«    / 
office,  which  the  Legislature,  for  the  benefit  of  the  public,  durected  to 
continue  a  subsisting  office,  must  cease  to  exist  unless,  under  such 
circumstances,  this  aotion  can  be  maintained.    The  main  argu- 
ment of  the  defendant's  Counsel,  as  I  understood  it,  resolved  itself 
into  this :  that  it  has  ceased  to  be  obligatory  to  have  butter  weighed 
by  the  butter  weighmaster  before  it  is  sold;  that  it  is,  therefore, 
now  a  lawful  act  for  any  person  to  weigh  butter ;  and  that  being 
so,  that  the  doing  of  that  act,  or  rather  of  a  repetition  of  such  acts, 
cannot  be  the  subject  of  an  action,  by  reason  'of  the  profits  of 
the  plaintiff's  office  being  thereby  withdrawn.    For  this  last  pro- 
position no  authority  was  cited,  applicable  to  an  office  with  puUic 
duties,  with  an  obligation  to  perform  them,   with  an  obligation 
to  supply  the  necessary  accommodation ;  and  with  prescribed  fees. 
The  very  nature  of  the  office  shows,  that  though  the  mere  act  of 
weighing  butter  is  not  the  exclusive  privilege  of  any  person,  the 
weighing  of  butter  for  the  general  accommodation  of  the  public, 
and  the  receiving  of  the  prescribed  fee  for  that  service,  is  the 
exclusive  privilege  of  the  weighmaster  appointed  under  the  statute 
52  G.  3,  c.  134.    The  principle  of  the  authorities  to  which  I  have 
referred    is   entirely  opposed   to   the    {uroposition    for  which  the 
defendant's  Counsel  so  contended;  I  may  add,  that  much  of  what 
is  contained    in  those  objections'  was  presented  to  the  jury  in 
different  words  by  the  I^eamed  Judge;  whose  directions  to  the 
jury  were,  in  my  opinion,  as  to  the  subject  of  those  objections, 
right  in  point  of  law,  and  fully  warranted-  by  the  evidence. 

Sixthly^— The  last  objection  applies  to  the  instructions  in  reference 
to  damages,  given  by  the  learned  Judge  to  the  jury.  He  states,  in 
his  report,  that  he  commented  on  the  evidence ;  and  in  the  other 
parts  of  his  charge,  as  reported,  he  left  the  entire  conduct  of  the 
defendant,  both  before  and  after  the  opening  of  the  weigh-house, 
to  the  consideration  of  the  jury.  As  to  damages,  he  asked  the 
jury  to  ascertain  (which  they  did)  the  amount  of  fees  of  whidi 
plaintiff  was  deprived  by  the  defendant's  proceedings,  and  also  how 
much  of  these  was  actually  received   by  the  defendant.     The 
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H.  T.  1862.  differencid. between  these  two  modes  of  calcnlfttioii  anses  from  the 
Exchefuer, 

'    difference  between  the  period  in  which  the  defendant  weighed  gra- 

^\om\j^  and  .the  period  during  whioh  he.reaeiY>ed  a  fee  eqnivaknit 
to  tho«ta||itaUe  fide.  In  resqk  this  differento  ia  imtbaloriaL  The 
jniy,  afte^,  nuddng  a  eonaderable  abatement  from  the  4alandanf s 
actnal:  reeoJip^y  fo^  butter  which  might  not  bare  been  weighed  at 
the  pluntiff's  we^h-hoafle)'e?en  if  U^  weigfa4H>aBe  Jiiad  not^beea 
open,  and  also  for  ^jqpenae^  found  that  the  eiHim,  snm  withdraw^ 
from  tiie  pliaiatiff  w^s  £i48«  68.  Od-,  indoding  £24*  Q^  Od.  receired 
by  the  defendant^  <{/V^  be  b^Qp  to  make  ihd  charge  for  weighing. 
The  learned  Jndge  Airiher  told  the  Jorj  that;  ii^  finding  thd  amonnt 
of  damages,  ■  they '^  were  noi  lieceasarify'  liii|ited  to  aoch  sumras  thej 
should  80  aseertaini  '^but  that  they  were  at  liberty  aW  to  give,  ia 
"addition  to  .thai  sumi  «iich  further  isum  as  tWy  might,  under  idi 
"  the  circumstanced^  be- of  opinion  would  be  equivalent  to  the  fur- 
«ther  damage  whi<^  .the  plaintiff  snsiafaied  beyond  the  amount  4T 
«« that  sum,  by^  reason  of  the  defendant's  said  acta,  complained  «f 
'*as  aforesaid,  in  ,tbe  first,  eeeond,  third  and  fourth  pamgiiphs.'' 
This  instouotion  to  the  jury  was  objectM  to  by  the  defendants 
Counsel,  who  called  on  the  learned  Judgje  to  tell  tlie  jury  that 
the  damages  should  bo  limited  <' to  what  th^  plaintiff  lost  by 
'*  profits  diyerted  from  him,  which  would  otherwise  hate  gone  to 
*'  him  'f  or  else  to  the  amount  of  such  profits,  deductitog  therefi!om 
'<  an  allowance  for  expenses*"  Th»  juiy  estimated  the  damages,  in 
addition  to  the  £149.  6s.  Od^  at  £350;  and  the  verdict  was  entered 
according  to  those  findings^  The  question  raised  by  this  objectioii 
is  closed  by  authoriQr.  Sereral  other  dUta  and  authorities  Were 
cited  in  the  argument;  but^  in  the  recent  case  of  E^en  ▼. 
Myeri  (a),  it  was  detennined  that  what  are  sometimes  called  exem- 
plary damagep,  that  is,  damages  exceeding  pecuniary  or  proprietary 
loss,  and  founded  on  the. conduct  and  motive  of  the  defendant  in 
doing  the  injury,  may  be  given  by  a  jury  in  an  action  on  the 
case,  as  well  as  in  an  aqtion  of  trespass.  In  a  still  more  recent 
case,  BtU  ▼.  The  Midland  Railway  Compat^  (Jb),  the  same  pjriia- 

(a)  6  H.  &  K.  54. 
(i)  80  Law  Jour.,  C.  P.,  W ;  S.  C,  7  Jw.»  N.  Sn  1200. 
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cipld  was  re-affinned  and  apfdied.  If  circuniistaikoes  and  conduct  H.  T«  1862. 
can  ever  furniBh  groundd  for  warrantiog  a  jury  in  giTing  damages  '  v.. — ^lZ) 
beyond  mere  pecuniary  loss,  the  foots  of  tfais^  ^ase  supply  themt 
The  defendant  acted  lyith  deliberate  dosigny  formed  early^  and  cubt. 
perseyeringly  preseca^;  ^  That  design  was^to  erect  a  weigb^^onse 
of  his  own,  and  to  acqnire  profif^  for  that  .weiigh-hooae,  by  ^th^ 
drawing  custoin  and  prpfits  foom  Use  plaintiff.  The  p^^rpose  v^SiBf 
to  create  a  property  in  his  own  jival  concajm,  by  effecting  the 
rain  of  the  plaintiff's'  business.  The  project  was  perfectly  sno-^ 
cessAiL  The  plaintiff  was-  ultimately  lef|t. without  boBinesd  or^  heft* 
The  n^eans  employed  were  such  as  to  merit  .th^  strongest  con* 
demnation*  It  is  quite  plain  that  the  gratuitous  weighing  was  a 
contrivance  which,  when  it  hafl  answered  the  pnrpo^.of  with* 
drawing  custom  from  the  plaintiff,  and  attaching  it  to  himself,  the 
defendant  i^evfyr  intended  to  continue.  And  it  is  equally  p^n  th^t 
he  offered  benefits  which,  in  plain,  blunt  JSnglish,,iyere  nothing, leas 
than  bribes,  to  induce ^he  plaintiff's  friends  and  relation^  to  deseirt 
him.  The  defendant  alleged  that  he  acted  not  for  his  own  bei)eQt| 
but  for  that  of  his  employers,  and  for  the  advantage  of  the  town 
of  Tipperary.  So  far  as  related  to  the  [^intiff's  rights  in^bis 
action,  it  is  .perfectly*  immaterial  for  whose  benefit  the  defendant 
planned  and  aooomplvihed  the  ruin  of  the  plaintiff's  busMiefv?. 
Whether  he  acted  fqr  his  own  peculiar  profit,  or  for  the  benefit 
of  hia  employers,  pr  for  that  of  the  town«  the  law  dpes  not  ^anctiop 
his  pursuit  of  any  of  those^  objects  to  the  injury  of  another ;  and 
if  the  plaintiff  be  entitled  to  this  office,  the  defendant  must,  make 
compensation,  in  damages,  for  the  wrong  which  l^e  has  done,  and 
for  the  ciroun^tances  of  aggravation  by  which  it  was  accompanied. 
Independently- of  those  considerations,  there  is  another  ground  on 
which  I  think  the  jury  were  at  liberty  to  give  damages  beyond 
the  amount  of  pecuniary  loss  prov^  The  value  of  the  business  of 
the  plaintiff,  and  of  the  weigh-hpuse  in  which  be  carried.it  on,  in 
the  discharge  of  his  official  duties^  depended  largely  upon  the 
habit  and  practice  of  the  sellers  of  butter  to  resort  to  his  weigh- 
house.  Where  a  habit  ai^  practice  of  any  portion  of  the  public 
so  to  resort,  with  a  view  to  the  disposal  of  their  goods,  has  been 
VOL.  13.  17  L 
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H.  T.  1862.  once  intennpted  for  a  sobfitantial  period  of  time,  and  customers  are 
thus  detached  from  one  place,  and  induced  to  resort  to  another, 
there  is  a  necessary  loss  of  valae  of  ihe  concern  which  is  relin- 
qnished.  The  result  resembles  what  occurs  in  the  loss  of  what 
is  called  ''the  good  will  of  a  house  "  established  in  any  department 
of  trade.  There  is  always,  a  difficulty,  a  delay,  a  trouble  and  an 
expense,  in  re-establishing  a  business  which  has  been  once  sus- 
pended for  any  considerable  period  of  time.  In  the  present  instance 
the  plaintiff,  whenever  he  shall  resume  the  business  which  for  the 
present  has  ceased  substantially  to  exist,  will  probably  be  obliged 
to  re-organise  a  staff  of  attendants,  and  to  apply  time  and  trouble 
and  care  in  training  them  to  their  duties.  Customers  who  formerly 
resorted  to  him  will  probably  be  in  some,  if  not  in  many  instances, 
induced,  by  the  severance  of  the  connection,  to  go  to  other  markets, 
or  to  weigh  their  own  goods,  instead  of  weighing  them  at  his  scales 
for  the  official  fees.  Wholly  irrespective  therefore  of  the  wilfulness 
or  offensiveness  of  the  defendant's  conduct,  and  of  any  injury  merely 
prospective,  the  result  of  the  defendant's  proceedings,  in  disturbing 
the  plaintiff  in  the  enjoyment  of  his  office,  may  be  fairly  answered 
as  involving  a  present  diminution  of  the  value  of  the  business 
attached  to  the  office,  over  and  above  the  pecuniary  loss  in  the 
mere  withdrawal  of  the  fees.  It  is  enough,  however,  to  say  that 
the  instructions  to  the  jury  in  reference  to  damages  were  in  accord- 
ance with  the  law  as  established  by  decisions,  with  the  principle  of 
which  I  fully  concur. 

Seventhly. — A  point  was  made  in  reference  to  Upperary  being  a 
*'  seaport  or  place  of  export  from  which  butter  is  commonly  shipped 
for  exportation,"  or  ''  a  place  of  export,"  within  the  meaning  of  the 
statute  52  G.  3,  c.  134,  aiid  7  &  8  Cr.  4,  c.  61.  The  question  raised 
on  this  subject,  both  on  the  pleadings  and  on  the  evidence,  is  in 
effect  precisely  that  which  has  been  already  ruled  by  the  decision  of 
this  Court,  in  Dexter  v*  Hayes  (a),  which  was  afterwards  affirmed 
by  the  Court  of  Error.  I  did  not  take  a  part  in  the  discussion  on 
the  judgment  in  that  case,  which,  I  believe,  was  determined  by  the 
other  Judges  of  the  Court  sitting  in  Banoo^  while  I  was  engaged  at 

(a)  11  Ir.  Com.  Law  Rep.  104. 
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Nisi  Frius.    My  opinion  on  |he  snljeot  is  now  immaterial^  since  the  H.  T.  1862. 
question  has  been  closed  by  the  decision  of  the  Appellate  Tribunal.     ^— -y  ..^ 
But,  having  read  the  very  able  judgment  of  my  Brother  Fitzoe- 
BALD,  delivered  in  this  Court,  I  wish  to  say  that  I  euthrely  concur 
in  that  judgment 


DEXTEa 

V. 

COST. 


FiTZOEBALB,  B. 

With  reference  to  the  question  of  disturbance,  I  think  there  was 
ample  evidence  that  the  defendant  did  disturb  the  plaintiff  in  his 
office  of  weighmaster.  The  Judge's  charge  is  to  be  considered  as 
applied  to  the  evidence ;  and  applied  to  that,  I  cannot  see  that  he 
directed  the  jury  to  consider  any  question  which  they  were  not 
warranted  in  doing. 

With  respect  to  the  question  of  damages,  I  have  had  some  hesi- 
tation; but  upon  that  too  the  chcu'ge  is  to  be  considered  with 
reference  to  the  objection  made  by  Counsel;  and  that  objection 
presses  the  matter  too  far.  I  cannot  assume  that  the  charge  was 
not  properly  guarded. 

I  quite  concur  with  my  Lobb  Chief  Babon,  in  the  construction 
he  has  given  to  the  Act  of  Parliament,  with  reference  to  the  taking 
of  the  oath  at  Quarter  Sessions ;  but  I  am  not  able  to  satisfy  my 
own  mind  that  the  objection  with  reference  to  the  omission  of  cer- 
tain words  in  the  oath  is  not  well  founded.  It  appears  to  me  that 
the  words  are  part  of  the  oath  which  the  Act  requires  to  be  taken, 
and  the  provision  in  the  statute  being  that  the  oath  shall  be  taken  m 
kae  verbuj  that  it  is  not  in  the  power  of  the  Court  to  treat  any  other 
words  as  equivalent. 

Hughes,  B. 

I  concur  in  the  judgment  of  my  Lobd  Chief  Babon,  including 
the  portion  of  it  which  refers  to  the  form  of  oath  to  be  taken  by  the 
plaintiff. 

Deast,  B. 

I  regret  to  say  that  I  am  unable  to  concur  in  that  part  of  my 
LoBD  Chief  Bason's  judgment  which  relates  to  the  oath.    The 
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H.  T.  1862.  stattite  is  imperatiye  that  the  weigbmaster  shall  take  the  oalih  which 
it  sets  out.  The  oath  taken  in  the  present  case  omits  two  words 
from  that  form,  and  suhstitutes  other  words.  Where  a  statute 
imperatively  requires  a  party,  before  entering  on  an  office,  to  take  a 
particular  oath  which  it  specifies,  any  person  claiming  that  office  is 
not  at  liberty  to  substitute  words  of  his  own.  On  the  contrary,  I 
find  very  high  authority,  that  of  Baron  Alderson,  in  the  case  of 
Miller  ▼.  Salomons^  for  saying  that  in  such  a  case  the  requisitions 
of  the  statute  must  bd  literally  complied  \nth ;  and  Chief  Baron 
Pollock  also,  in  his  judgment  in  that  case,  distinctly  repudiates  the 
doctrine  that  Courts  were  to  be  at  liberty  to  depart  from  the  form 
of  an  oath  ^ven  by  a  statute,  and  substitute  equivalent  word^.  That 
decision  was  upheld  by  the  Court  of  Exchequer  Chamber ;  and 
there  was  no  appeal  to  the  House  of  L6rd8 ;  although  we  all  know 
the  decision  subjected  the  defendant  to  the  severest  penalties ;  and 
he  was  the  representative  of  a  numerous  class  of  her  Majesty's 
subject^  who  were  interested  in  having  the  question  finally  settled. 
I  find  no  authority  in  which  the  contrary  has  been  held;  for  in 
none  was  it  laid  down  that  in  an  oath  of  office  yon  are  at  liberty 
to  depart  from  the  oath,  and  substitute  synonymous  words.  A 
party  is- not  at  liberty  to  translate  an  oath. 

I  agree  therefore  with  my  Brother  Fitzgbrald  that  we  are  not 
at  liberty  to  enter  into  the  consideration  of  what  is  synonymous  to 
words  which  are  part  of  an  oath  prescribed  by  a  statute.  In  my 
opinion,  the  plaintiff  has  failed  to  comply  with  a  distinct,  impera- 
tive mandate  of  the  Legislature;  but  I  am  glad  my  Lord  Chief 
Baron  and  my  Brother  Huqhks  have  been  able  to  come  to  a 
different  conclusion;  for  there  is  no  doubt  that  substantially  the 
plaintiff  has  been  duly  appointed,  and  that  he  has  been  disturbed 
in  his  office  of  weighmaster. 
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MAHBR  V.  PtIRCELL. 

Jan.  28, 

Tms  was  a  mo^on  that  the  demurrer  filed  hj  the  defeodMit  to  the  Where,  fai  aa 

action  of  coto* 

first  three  paragri^>hB.of  the  soiomoDS  and  plaint  might  be  set  aside  nant   apon  a 

^  deed,    the  de- 

as  irregDflar.  ,      '  fendant,  who 

The  aotiott  wais  brooght  Ufxm  a  eovenant  in  a  dee4*    The  three  ^^^  his  c^to^ 

first  paragraphs  stated  the  aUeged  eovenant  in  various  ways.  ^rin^^to^the 

i)emorrer  as  follows  ;-^rhe  Bud  M4ohael  iHircell  the  defendant  dee^nu^ 

pro/art   of   it, 

appeaiS)  and  craves  leave  ta  refer  th(^  Court  to  the  deed  adverted  to  and  then  de- 
^'^  marred  to  the 

in  tiie- summons  and  plafet^  and  which,  for  the  sake  of  avoiding  Bummons  and 

plaint,  on  the 
pn^izity  and  expense^  tfae^  defendant  does  not  set  out  in  kacverba,  ground    that 
•    ^  .  t         ^  ^        ,      .  .  ,  ,  Sie  deed  oon- 

but  brings  the*  same  wto  O^urt,*  lor  the  ins|)eetion  and  perusal  tained  nosnch 

of  the  €oiir^;  Atid'  4he  cMendant  Bays  that  the  said  deed  is  not  that  sued npon, 

soffident  in  law  for  thepbdntiff  fm  have  or  maintain  the  several      llie  Conrt 
^  set   aside  the 

eKdsea  of  action  set  forth  in  and  by  the  firsts  second  and  third  demnrrer  as 

irregolar. 
counts  of  the' summons  and  ptarint  resj^eccively,  against  the  defend- 

aol;  becaase  he  si^s  that  the  said  causes  ef  aedon  are  one  and 

tibe  same,  atid-itve  Ibonded  upon  the  said  deed,  and  that  the  said 

deed  does  not' c»ntaiD<  any' covenant,  either  express  or  implied,  by 

or  on  the  part  of  the  defendant,  te  pay  to  the  plaintiff  any  or 

either  of^the  said  spms  sought  to  be  recovered  against  the  defendant 

by  t)ie  sand  first,*  second  or  third  counts  respectively,  and  that  he  the 

defendant  is  not  bound  to  answer  the  same. 


'  William  Q^Briem^  in  support  of  the  motion. 

.  The  ^oorse  taken  by  the  plaintiff  is  founded  upon  a  misapprehen- 
noD^^f  the  cases  of  Armtirong  v.  Turquand  (o),  and  T%0  Ouardians 
cfikt  Nenagh  Union  ▼.  Atnutronff  (i).  None  of  the  eases  warrant 
a  demmrer  of  this  kind.  Before  the  Oourt  can  look  at  the  deed 
reKed  on  in  the  defence,  they  must  have  it  ascertained  that  it  is  the 
deed  on  which  the  plaint^  declares.  That  is  not  ascertain^   Prior 

(a)  9  Ir.  Com.  Law  Bep.  82.  (6)  Ibid,  n. 
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H.  T.  1862.  to  the  Common  Law  Procedure  Act  of  1853,  which  by  section  63 
ExchtoutTm 

abolishes  the  necessity  o(  profert;  if  a  party  relied  upon  a  deed,  he 

was,  in  ordinary  cases,  bound  to  make  proferi  of  it ;  and  then  the 
opposite  party  might  crave  o^er^  and  set  out  the  deed,  and  treat  it 
as  a  part  of  the  pleading  of  him  who  relied  upon  it.  Bat  there 
might,  in  cases  where  by  law  h  proferi  was  necessary,  be  a  sufficient 
reason  for  dispensing  with  it.  It  was  a  sufficient  reason  to  state  that 
it  was  lost,  or  that  it  was  in  the  hands  of  the  opposite  party:  Jevens 
y.  Harridge(a)\  Hyde  v.  Watt8{h).  What  has  happened  here  is 
exactly  analogous.  The  deed  is  in  the  hands  of  the  defendant^  and 
it  cannot  therefore  be  treated  as  incorporated  in  the  summons  and 
plaint  The  English  Common  Law  Procedure  Act  (15  &  16  Fte., 
c  76,  s.  56,  enacts  that  a  party  pleading  *'  in  answer  to  any  pleading 
*'  in  which  any  document  is  mentioned  or  referred  to,  shall  be  at 
''  liberty  to  set  out  the  whole,  or  such  part  thereof  as  may  be  mate- 
*'  rial ;  and  the  matter  so  set  out.  shall  be  deemed  and  taken  to  be 
*'  part  of  the  pleading  in  which  it  is  set  out."  In  Sim  y.  Edmonds  {e) 
an  action  was  brought  jupon  an  award,  which  was  not  correctly 
stated  in  the  declaration.  The  defendant  set  out  the  award,  and 
demurred.  It  was  held  that  this  demurrer  was  irregular,  because, 
under  the  Common  Law  Procedure  Act,  it  became-  part  of  the 
pleading  in  which  it  was  set  out.  The  circumstances  here  are 
analogous. — [Fitzobbald,  B.  Tou  say  Sim  y.  Edmonds  shows 
that  if  the  deed  set  out  is  to  be  considered  as  part  of  the  pleading 
of  the  party  demurring,  th^  demurrer  is  irregular;  and  though 
Sim  y.  Edmonds  proceeds  upon  a  distinction  between  the  English 
and  Irish  Acts,  yet  it  proceeds  upon  a  distinction  analogous  to  cir- 
cumstances existing  here.] — ^There  is  no  oyer  here— no  certified 
copy,  nor  anything  ascertaining  the  instrument.  We  cannot  take 
issue  upon  it.  If  the  defendant  means  to  contend  that  the  deed  has 
not  the  legal  effisct  attributed  to  it,  he  should  plead  non  estfaeiwn  : 
Snell  y.  Sneil(d),  where  Bayley,  J.,  says :— «'If  a  plaintiff  states 
*^  the  legal  effect  of  a  deed,  the  defendant  has  a  right  to  sue  it  on 
*^oyer:  and  if  the  meaning  yaries  from  that  attributed  to  it  in  the 


(e)  I  Sannd.  9»  a. 
(c)  15  C.  B.  240. 


(P)  12  M.  &  W.  254. 
((0  4B.&C.749. 
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^declaration,  in  order  to  take  advantage  of  that  variance  he  should  H.  T.  1862. 
*^  plead  non  estfaeium/*    Suppose  the  plaintiff  proceeds  upon  a  lost     w!-!^!!f!/ 
deed,  he  would  be  entitled  to  recover  without  showing  it  was  lost       ^'^j^ 
in  his  declaration;  or  suppose  the  deed  stated  in  the  defendant's    pubcbll. 
pleading  was  an  altered  deed,  the  plaintiff  would  be  without  remedy, 
if  the  defendant  produced  it  in  its  altered  state. 

Edward  JohntUm^^  contra. 

The  course  taken  is  the  same  as  that  followed  in  Fiiipainek  , 
Pine  (a)»  in  this  Court.  There  an  action  was  brought  for  trespass. 
The  defendant  relied  on,  and  set  out  partially,  an  order  of  Justices 
under  the  Grand  Jury  Acts,  authorising  him  to  go  upon  the  plain- 
tiff's knds.  The  plaintiff  demurred,  setting  out  the  entire  of  the 
document ;  and  the  Court  gave  judgment  upon  that  document  for 
the  plaintiff. 

PiGOT,  C.  B. 

This  proceeding  has  been  taken  in  entire  inadvertence  to  the 
principle  upon  which  the  decisions  cited  to  us  were  made.  Arm- 
Strang  v.  Turquand(b)  and  The  Ouardiam  of  the  Nenagh  Union 
y.  Armstrong  (e)  have  been  already  referred  to.  Fitzpatriek  v. 
Pine  is  not  reported ;  but  it  follows  exactly  the  decision  in  Arm* 
strong  y.  Twrquandj  the  only  difference  being  that  the  instrument 
in  the  latter  case  was  a  deed,  and  in  the  other  an  instrument  not 
under  seaL  In  each  of  those  cases  the  party  who  demurred  was  the 
party  who  was  entitled  to  the  production  of  the  document ;  and  the 
party  whose  pleading  was  demurred  to  was  the  party  who  had  the 
document — ^who  relied  upon  it,  and  who  wa»  bound  to  produce 
it  In  Fitzpatriek  v.  Pine^  the  action  was  for  trespass  against  a 
person  who  had  taken  some  gravel;  and  the  defendant  relied  on 
an  order  of  Magistrates,  under  the  Grand  Jury  Acts,  which  was 
set  forth  shortly  in  the  defence.  We  held  there  that  the  plaintiff 
was  entitled  to  take  advantage  of  the  instrument  referred  to  and 

(a)  Not  reported;  see  now  ante^  p.  32.       (6)  9  Ir.  Com.  Law  Bep.  32. 
(tf)  Cited,  9  Ir.  Com.  Law  Bep.  46. 
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H;  T.  1862;  prodnoed  by  tli6  defendant,  whieb»  for  the  purposes  of  the  argument 
and  decisKm,  we  treated  as  incorporated  in  the  defence. 

This^isithe  oonverse  of  each  of  those  cases.  If  we  should  allow 
the  course  adapted  in  the  present  case  to  succeed,  we  should  intolve 
the  plaifiliff4n'this-diffic«ltjr»  that  he  would  be  prevented  from  dis- 
puting, as  a  matter  of  faeV  (bat  the  deed  referred  to  in  the  demurrer 
was  the  same  instrument  upon  which  he  himself  relies,  and  should 
conclude  him,  upon  the  mere  statement  of  t)»o.  4efe)0dai)t»  who  has 
the  inslroment,  thttliwkat  the  idefendant  describes  was  thai  inBtru- 
ment^  and  no.  olher^  upon,  which  the  oontroversyrareae.  Tbe.pl^wtiff 
deduces  upon  a  certain  Jttstrument,  and  the  defendant  seeks  ta  have 
that«  instruveat  prpdeced^,  :The  plaintiff  says  the  dei^ndant  has  it; 
and  the  defendant  contends-  that  he  is  entijdled  to  affirm  {and  by 
affirming!  iq  the  shapepf <a  demurrer,  ^  preclude  his  adversary. the 
plidntiff  from  denying)  that  the  instrument  produced  by  the  defend** 
ant  is  the  instrument  which  the  plaintiff  says  that  the  defendant  has. 
What,  if  it  is  not  the  same  ?  What,  if  it  be  a  forgery  f  What,  if  it 
contain  some,  but  not  all,  of  tfie  contents  of  the  true  instrument  ? 
What,  if  it  be  interpolated  in  a  material  part  ?  How  is  that  to  be 
determined?  To  yield  to  the  defendant's  argument  would  be  to 
allow  a  pleading  tp  be  resorted  to  which,  according  to  the  exigency, 
might  be  treated  as  a  plea  in  one  sense,  and  as  a  demurrer  in  ano- 
thep*-aa  allegation  of  fact,  together  with  an  objection  in  point  of 
law  analogous  to  wbat^  under  the  old  prooedure  in  Chancery  used 
to  be  called  '*apealung  demurrers^"  It  is  impossible  to  deprive  the 
plaintiff  of  his  right  of  disputing,  that  this  is  the  deed  on  which  he 
relies^  The  defendant  might  ihave  shown  the  deed,  or  have  given  a 
copy  of  it  to  the  plaintiff,  requiring  him  to  say,  ^*  is  that  the  deed 
upon  which  you  declare?  ^  or  ha  might  have  asked  him  io  consent 
that  that  instrument  should  be  treated  ae  the  instrument  upon  which 
he  relied  i  and  if  he  so  consented,  the  caae  would  then  be  the  same 
in  effect  as  Armstrong  v.  TurfuatuL  There  was  no  controversy 
there  as  to  the  instrument  upon  whioK  the  plaintiff  relied.  ,  This 
is  in  every  respect  the  direct  converse  of  that  case,  and  is  an 
attempt  to  introduce  a  new  practice,  which  would  make  pleadings 
confused  as  well  as-  prolixf  and  weftild  present  a  state  of  things 
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without  any  sort  of  analogy  to  the  former  practice  of  ojfer.    If  the  B.  T.  1862. 
defendant  has  a  deed  upon  which  the  plainti£f  declares,  and  he      i,    /^* 

M  AiriE'R. 

relies  upon  a  portion  of  it,  he  may  refer  to  the  deed  in  his  defence,  ^^ 

setting  forth  the  portion  of  it  on  which  he  relies,  and  thus  giving  fubcbix. 
the  plaintiff  the  opportunity  of  enforcing  its  production,  and  if  it 
be  not  the  genuine  instrument,  of  adopting  such  course  as  he  may 
be  able  to  pursue,  for  the  purpose  of  obtaining  access  to  that  instru- 
ment If  it  be  the  genuine  instrament^  and  if  it  sustains  the 
plaintiff's  case,  then  the  plaintiff  ought  to  have  the  opportunity 
of  presenting  that  view  of  his  case  to  the  Court,  by  a  demurrer 
to  the  defence. 

The  resistance  to  this  motion  is  quite  untenable.  We  need  not 
go  into  the  examination  of  the  statute,  or  the  views  which  we 
discussed  in  Fiizpatriek  v.  Pine.  Perhaps  it  may  be  said  that 
the  demurrer  in  that  case  was  also  a  speaking  demurrer  ;  but 
that  objection  was  not  there  taken. 


BERGIN  V.  WARBURTON.  g   rj,  jggg. 

Maif  7,  8,  13. 

Bt  deed  dated  the  29th  of  June  1837,  the  principal  officers  of  her  Where  aright 

of  entry   for 
Majesty's  Ordnance  demised  to  John  Warburton,  and  his  heirs,  part  breach  of  co- 

of  the  lands  of  Crinkhill,  situate  in  the  barony  of  Bally britt  and  T^STfor^Yes 

King's  County,  to  hold  for  three  lives,  with  a  covenant  for  perpetual  ^IJJ^^^raed 

renewal,  at  the  yearly  rent  of  £58.   158.  Id.     The  proviso  for  ^Verfpri^l^' 

re-entry  was,  "  That  if  the  said  reserved  yearly  rent  or  any  part  ^^J^  ^^^ 

^e    Landed 
Eftates  Coxat'—Held,  that  rach  rijKht  of  entry  did  not  pass  to  the  pnrdiaser  of  the 
reversion  under  the  convepncc  of  the  lands  from  the  Landed  Estates  Court,  and 
that  ejectment  for  the  forfeiture  could  not  be  maintained. 

The  conyeyance  from  the  Landed  Estates  Court  Inranted  the  lands  '*  subject  to 
the  lease."  ^ 

Per  PiGOT,  C.  B.— The  saving  of  the  lease  in  the  conveyance  amounted  to  a 
stipulation  binding  on  the  purdiaser,  that  the  lease  was>  at  the  date  of  the  convey- 
ance a  subsisting  interest  for  lives  renewable  for  ever. 


VOL.  13. 
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E.  T.  1862.  <<  thereof  shall  be  behind  and  unpaid  lor  or  hj  the  space  of  thirty 

s»   y    ..,  /     <^  days  next  over  or  after  any  of  the  said  days  whereon  the  same 

« ought  to  be  paid  as  aforesaid,  or  if  there  shall  be  a  breach  or 

WABBUETON  "  nonperformance  of  all  or  any  of  the  covenants  in  these  presents, 
**  or  in  any  renewal  of  the  same,  contained  or  to  be  contained  on 
*'  the  part  of  the  said  lessee,  his  heirs  and  assigns,  to  be  performed 
*'  and  kept,  that  then  and  in  such  case  it  shall  and  may  be  lawful 
'<  to  and  for  the  said  principal  officers  of  her  Majesty's  Ordnance, 
<'  and  their  successors  principal  officers  of  her  Majesty's  Ordnance, 
"  or  their  assigns,  into  the  said  demised  lands,  or  any  part  thereof 
*'  in  the  name  of  the  whole,  to  re-enter  and  the  same  to  have  again, 
''  re-possess  and  enjoy,  as  in  their,  his,  or  their  first  or  former  estate, 
<'  and  as  if  these  presents  had  never  been  made  or  executed,  any- 
'' thing  herein  contained  to  the  contrary  thereof  in  anywise 
"notwithstanding."  And  the  said  John  Warburton  covenanted 
as  follows,  '^  That  the  said  John  Warburton  or  his  heirs  shall 
"  not,  at  any  time  hereafter  during  the  continuance  of  this  demise, 
'*or  any  renewal  thereof,  assign,  alien,  demise,  underlet,  or  in 
"any  manner  dispose  of  the  said  demised  premises,  or  any  part 
'*  thereof,  without  the  consent  in  writing  of  them  the  said  principal 
"  officers  of  her  Majesty's  Ordnance,  or  their  successors  principal 
"  officers  of  her  Majesty's  Ordnance,  or  their  assigns,  for  that 
"  purpose  first  had  and  obtained ;  it  being  the  true  intent  and 
"  meaning  of  the  said  parties  to  these  presents  that  no  person  or 
**  persons  shall,  at  any  time  hereafter,  become  tenant  or  tenants 
"of  or  entitled  to  the  possession  of  the  said  premises  or  any  part 
"thereof,  without  the  consent  in  writing  of  the  said  principal 
"officers  of  her  Majesty's  Ordnance,  or  their  successors  principal 
"officers  of  her  Majesty's  Ordnance,  or  their  assigns,  for  that 
"  purpose  first  had  and  obtained,  other  than  such  person  or  per- 
"  sons  as  shall  or  may,  upon  the  death  of  the  said  John  Warburton 
"  or  his  heirs,  for  the  time  being  become  entitled  thereto,  or  his 
"  heir-at-law." 

By  a  memorandum  of  agreement  dated  the  18th  of  February 
1860,  made  between  the  said  John  Warburton  and  Joseph  Edwards, 
the  said   John  Warburton  "agreed  to  let,  and  the  said  Joseph 
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"Edwards  agreed  to  take  and  hold  of  him,  as  tenant  for  ten  years,  £.  T.  1862. 

£xch€ou6r» 
*' commencing  on  the  1st  day  of  March  next,  all  that  part  of  the      , ' 

RdtATN 

"  lands  of  Crinkhill,  containing  thirty  acres,"  at  the  rent  of  £90.  ^^ 

Joseph  Edwards  entered  under  this  agreement,  and  paid  the  wabbd&ton 
rent  reserved.     The  rent  doe  in   March   1861    appeared  by  the 
receipt  to  have  been  paid  on  the  25th  of  February  1861. 

The  interest  in  the  reversion,  expectant  on  the  the  lease  of  the  29th 
of  June  1837,  was  sold  in  the  Landed  Estates  Court,  in  the  year  1861, 
and  Daniel  J.  Bergin  became  the  purchaser,  for  the  sum  of  £1060 ; 
and  accordingly,  by  deed  dated  the  11th  of  May  1861,  Charles  James 
Hargreave,  one  of  the  Judges  of  the  Landed  Estates  Court,  granted 
to  D.  J.  Bergin  "  That  part  of  the  town  and  lands  of  Crinkhill, 
**  situate  in  the  barony  of  Ballybritt,  and  King's  County,  containing 
"48a.  Or.  35p.,  and  14  yards,  statute  measure,  with  the  appurte- 
"  nances,"  subject  amongst  other  matters  "  to  a^  certain  indenture  of 
'*  lease  bearing  date  the  29th  of  June  1 837,  and  made  between  the 
"principal  officers  of  her  Majesty's  Ordnance  of  the  one  part,  and 
"^ohn  Warburton  of  the  other  part,  for  three  lives  renewable  for 
^^ever,  at  the  yearly  rent  of  £58.  15s.  Id.,  payable  half-yearly  on 
"  every  first  day  of  January  and  first  day  of  July  in  every  year." 
The  deed  also  granted  to  the  purchaser  all  arrears  of  rent  which 
had  accrued  and  become  payable  out  of  the  premises  thereby  con- 
veyed, since  the  llth  of  May  1860,  so  far  as  the  same  still  remained 
due  and  unpaid. 

On  the  19th  of  June  1861,  Daniel  Joseph  Bergin,  the  purchaser, 
brought  his  ejectment  on  the  title,  against  John  Warburton,  for  a 
forfeiture. 

In  the  summons  and  plaint,  title  was  stated  to  have  accrued  on 
the  18th  of  June  1861. 

At  the  trial  before  the  Lord  Chief  Justice  of  the  Common  Pleas, 
at  the  Spring  Assizes  of  1862,  for  the  King's  County,  proof  was 
given  of  the  lease  of  the  29th  of  June  1837,  the  conveyance  from  t 

the  Landed  Estates  Court,  the  agreement  with  Edwards  of  the  18th 
of  February  I860,  and  several  letters  between  the  parties,  including 
one  from  the  defendant^  prior  to  the  conveyance  by  the  plaintiff^, 
stadng  that  the  farm  was  then  let  at  £90  a-year.    Evidence  was 
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E.  T.  1862.  also  given  of  the  possession  of  Edwards  under  the  agreement. 
V-  Jt?^'     It  appeared  that  the  [daintiff  had  purchased   and   entered  into 
receipt  of  rent  a  considerable  time  prior  to  the  execution  of  his 
wARBUBTOir  conveyance. 

Upon  these  facts  each  party  called  upon  the  learned  Judge  for  a 
direction  in  his  £&vor. 

The  Lord  Chief  Justice  directed  a  verdict  for  the  plaintiff,  to  be 
turned  into  a  verdict  for  the  defendant  if  he  should  have  so  directed, 
or  if  the  jury  should  have  found  in  defendant's  favor  any  question 
he  ought  to  have  submitted  to  them ;  the  Court  to  be  at  liberty 
to  draw  any  inference  the  jury  ou^t,  on  any  question  he  ought  to 
have  left  to  them. 

A  conditional  order  having  been  obtained  on  behalf  of  the 
defendant  in  the  terms  of  this  reservation,  cause  was  now  shown 
against  that  conditional  order. 

G.  BaUeraby^  D.  C.  Heron  and  C  Pattes^  for  the  plaintiff. 

Under  the  Subletting  Act  (2  FT.  4,  c.  17),  the  agreement  and 
letting  from  Warburton  to  Edwards  was  void.  The  receipt  of  rent 
created  a  tenancy  from  year  to  year  only;  and  the  continuance  of 
Edvmrds'  possession  after  the  conveyance  in  the  Landed  Estates 
Court  was  a  continuing  breach  of  the  covenant  against  sub-letting. 
But,  irrespectively  of  the  Subletting  Act,  Edwards'  continuing  pos- 
sesion was,  from  the  terms  of  his  covenant,  a  continuing  breach. 
The  words  of  the  covenant  were,  that  Warburton  should  not  assign, 
&C.,  "  or  in  any  manner  di^tose  of,"  the  premises,  ^  it  being  the 
*^  true  intent  and  meaning  of  the  parties  to  these  presents  that  no 
'*  person  or  persons  shall,  at  any  time  hereafter j  become  tenant 
*'  or  tenants  of,  or  entitled  to  the  possession  of,''  &c.  &c  There- 
fore there  was,  after  the  conveyance  to  the  plaintiff,  a  breach 
of  the  covenant,  de  die  in  diem,  so  long  as  Edwards  continued 
iin  possession,  for  he  was  then  a  tenant ;  and  a  disposition  of  the 
lands  had  been  made  by  the  defendant.  But  even  if  the  breach 
had  been  complete  before  the  conveyance,  and  if  there  had  not 
been  a  continuing  breach  after  the  conveyance,  still  the  right  of 
re-entry  for  the  former  breach  would  have  passed  by  the  con- 
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Teyance.    By  10  Car.  1,  sees.  2,  c.  4  s.  1,  i%  wad  enacted  that  E.  T.  1862. 

assignees  should  have  the  same  advantage  against  lessees,  by  entry  J^*^\ 

for  non-payment  of  the  rent,  or  for  doing  of  waste  or  other  for-      ^^*^°^ 

feitore,  as  the  grantors  might  have  had,  in  the  same  manner  as  if  wabbubton 

the  reversion  had  remained  in  the  said  grantors ;  and  by  the  87th 

section  of  the  Landed  Estates  Court  Act  (21  &  22  Vte.^  o.  72),  it  is 

enacted  that  tiie  person  to  whom  a  conveyance  in  that  Court  shall 

be  made  shall  have  the  like  advantages  ^'  against  the  lessees,  under- 

lessees  and  tenants/*  by  distress  or  by  entry,  for  non-payment  of 

rent,  or  for  doing  of  waste  or  other  forfeiture,  as  the  person  granting 

such  lease  or  nnder-lease  **  ought  to  have  had  and  enjoyed  at  any 

^  time  or  times,  in  like  manner  and  form  as  if  the  reversion  in 

<^8uch  land  expectant  on  such  lease,  under-lease  and  tenancy,  had 

*' remained  or  continued  in  such  person  granting  such  lease  or 

''  under-lease." 

They  also  cited  the  12th  section  of  23  &  24  Vte^  c.  154  (Land- 
lord and  Tenant  Consolidation  Act). 

Serjeant  SMiwzn^  J.  7*.  Ball  and  Z.  S,  Montgomery^  for  the 
defendant. 

Hiis  was  not  a  continuing  breach.  No  new  relation  existed 
between  Warburton  and  Edwards,  after  the  conveyance  in  the 
Landed  Estates  Court,  which  did  not  exist  between  them  previously. 
One  test  of  whether  a  particular  breach  ia  a  continuing  breach  is, 
whether  it  is  capable  of  waiver  ?  Baker  v.  Jones  (a).  Li  that  case 
it  waa  held  that  the  receipt  of  rent  is  no  waiver  of  a  continuing 
breach;  but  a  breach  of  covenant  against  subletting  was,  and  would 
still  be  capable  of  waiver  by  receipt  of  rent,  but  for  a  particular 
statute,  which  declares  that  a  waiver  of  such  breach  must  be  by 
consent  in  writing.  That  written  consent  may  be  given  before  the 
breach,  or  at  any  period  after  the  breach :  Walker  v.  OrommeKn  (6), 
cited  in  Penny  v.  Gardiner  (e).  Therefore  tiie  subsequent  written 
consent  of  the  landlord  waives  the  breach ;  that  could  not  be  so  if  it 
were  a  breach  de  die  in  diem.  This  is  different  from  a  breach  of  cove- 

(a)  5  Ezch.  498.  Qf)  4  Lr.  Law  Bee.  115, 120. 

(e)  AL  &  Nap.  845. 
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£.  T.  1862.  nant  to  keep  in  repair,  for  there,  if  an  action  were  brought  for  breach 

^■^  .yV^^     on  a  particular  day,  and  damages  were  recovered,  another  action  could 

be  brought  in  a  short  time,  if  the  premises  were  still  out  of  repair : 

WABBUBTON  Maddock  v.  MalUtt  (a) :  but  if  damages  were  recovered  for  one 
particular  subletting,  no  second  action  would  lie.  Then  the  question 
is»  can  the  plaintiff  take  advantage  of  a  breach  committed  before  tba 
conveyance  to  him  ?  and  it  is  clear,  on  the  authorities,  that  he  can- 
not :  Hunt  V.  Bishop  {p) ;  Hunt  v.  Remnant  (c).  Besides,  on  the  policy 
of  the  enactments  of  the  Landed  Estates  Court  Act,  this  right  of 
re-entry  cannot  be  considered  as  having  been  conveyed  to  the  plain- 
tiff. The  policy  of  that  Act  was  to  prevent  litigation,  with  regard 
to  the  property  sold  under  its  provisions :  and  it  would  be  strange 
if  jt  could  be  considered  as  conveying  a  cause  of  action.  The  lands 
in  question  were  sold  subject  to  the  lease  of  1837.  The  Judges  of 
that  Court  have  full  and  very  extraordinary  powers  of  inquiring 
into  the  state  of  the  property  they  are  about  to  aell,  and  the  tenan- 
cies affecting  it;  and  it  must  be  presumed  that  in  this  case  the 
Court  made  all  such  inquiries,  and  satisfied  themselves  that  the 
lease  was  a  subsisting  lease  at  the  time  of  tbe  sale.  It  is  impossible 
to  maintain  that  the  Court  would  have  conveyed  it  as  a  subsisting 
lease,  if  it  was  liable  to  be  put  an  end  to  immediately  afterwards  by 
ejectment  The  58th  section  of  the  Act  enables  the  Judges,  if  they 
think  fit,  to  assign  arrears  of  rent  to  the  purchaser;  but  if  the  con- 
struction sought  to  be  given  to  the  87th  section,  on  behalf  of  the 
plaintiff,  were  correct,  the  purchaser  would  have  been  entitied  to  all 
arrears  of  rent  without  any  such  assignment ;  and  the  Court  could 

not  have  dealt  with  them. 

Cur,  ad.  vult. 


PiGOT,  C.  B. 
^  18.  rpjjjg  yj^^  ^j^  ejectment  brought  upon  a  proviso  in  a  lease,  giving 

the  lessors  and  iheir  assigns  a  right  of  re-entry  for  breach  of  a  cove- 
nant The  lease  bore  date  the  29th  of  June  1837,  and  was  executed 
by  two  principal  officers  of  the  Ordnance,  under  the  1  &  2  G.  4,  c.  69, 
s.  4,  and  2  W,  4,  c.  25,  s.  9*    By  it  the  lands  in  question  were 

(a)  12  Lr.  Com.  Law  Rep.  173.  (4)  8  Bxch.  675, 

(c)  9  Exch.  635. 
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demised  to  John  Warburton,  for  three  lives,  with  a  covenant  for  E.  T.  1862. 

perpetual  renewal^  at  ^  rent  payable  on   every    1st  of  January      -^-^^^'^ 

and  Ist  of  July.      The  proviso  (which  was  at  the  end  of  the       ®^*<*°^ 

usual  clause  of  re-entry  for  non-payment  of  rent)  was  in  these  wabbubton 

words : — "  If  there  shall  be  a  breach  of  any,  or  non-performance 

^  of  all  or  any,  of  the  covenants  in  these  presents,  or  any  renewal 

"of  the  same,  contained  or  to  be  contained,  on  the  part  of  the 

"said  lessee,  his  heirs  or  assigns,  to  be  performed  and  kept^  that 

"then  and  in  such  case  it  shall  and  may  be  lawful  to  and  for  the 

"  said  principal  officers  of  her  Majesty's  Ordnance,  and  their  suc- 

"cessors    principal  officers  of  her  Mfgesty's  Ordnance,  or  their 

"assigns,  into. the  said  demised  lands  and  premises,  or  any  part 

"thereof  in  the  name  of  the  whole,  to  re-enter,  and  the  same  to 

"  have  again,  re-possess  and  enjoy,  as  in  their,  his,  or  their  first  or 

"former  estate,  and  as  if  these  presents  had  never  been  made  or 

"executed,  anything  herein  contained  to  the  contrary  thereof  in 

"anywise  notwithstanding.''    The  lease  contained  a  covenant  of 

the  lessee  for    himself,  his   heirs,   executors,   administrators  and 

assigns,  "  to  and  with  the  said  principal  officers  of  her  Majesty's 

"  Ordnance,  and  their  successors  principal  officers  of  her  Majesty's 

"  Ordnance,  and  their  assigns," — "  that  the  said  John  Warburton 

"or  his  heirs  shall  not,  at  any  time  hereafter  during  the  conti- 

"  nuance  of  this  demise,   or  any  renewal  thereof,  assign,  alien, 

"demise,  underlet,  or  in  any  manner  dispose  of  the  said  demised 

"premises,  or  any  part  thereof,  without  the  consent  in  writing  of 

"  them  the  said  principal  officers  of  her  Majesty's  Ordnance,  or  their 

"successors  principal  officers  of  her  Majesty's  Ordnance,  or  their 

"  assigns,  for  that  purpose  first  had  and  obtained ;  it  being  the  true 

"  intent  and  meaning  of  the  said  parties  to  these  presents  that  no 

"person  or  persons  shall,  at  any  time  hereafter,  become  tenant 

"or  tenants  of  or  entitled  to  the  possession  of  the  said  premises, 

"or  any  part  thereof,  without  the  consent  in  writing  of  the  said 

"principal  officers  of  her  Majest/s  Ordnance,  or  their  successors 

"principal  officers  of  her  Majesty's  Ordnance,  or  their  assigns,  for 

"that  purpose  first  had  and  obtained,  other  than  such  person  or 

"persons  as  may,  upon  the  death  of  the  said  John  Warburton, 
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£•  T.  1862.  ^'or  hb  heirs,  for  the  time  being,  become  entitled  thereto  as  his 

"_  -f^**^*     ** heir-at-law***    The  plaintiff  in  this  action  became  the  purchaser, 

BBBOiN      1^  ^^  Landed  Estates  Coorty  of  the  estate  in  the  lands  comprised 

WAEBUBTOH  in  the  lease  of  the  ofl&cers  of  the  Ordnance.  The  conveyance  from 
the  Judge  of  the  Landed  Estates  Court  was  dated  the  11th  of  May 
1861.  By  an  instrument  dated  the  18th  of  February  1860,  which, 
it  was  admitted  at  both  sides,  operated  as  an  agreement,  and  not  as 
a  demise,  Warburton,  the  lessee  of  the  lease  of  1837|  agreed  to 
demise  to  Joseph  Edwards  a  part  of  the  premises  comprised  in  the 
lease,  for  a  term  of  ten  years,  at  the  yearly  rent  of  £90,  payable  on 
the  1st  of  March  and  1st  of  September  in  each  year.  Edwards 
occupied  in  pursuance  of  tiiat  agreement,  and  paid  the  rent  men- 
tioned in  it.  The  last  payment  of  this  rent  next  preceding  the 
conveyance  from  the  Judge  of  the  Landed  Estates  Court  was 
made  on  the  25th  of  February  1861 :  the  first  was  paid  on  the 
7th  of  September  I860.  In  the  ^ectment  the  title  was  stated  to 
have  accrued  on  the  18th  of  June  1861. 

Upon  these  facts  it  is  clear  that  there  was  a  breach  of  the  cove- 
nant, and  that  the  right  of  re-entry  accrued  to  the  officers  of 
the  Ordnance,  as  legiU  owners  of  the  reversion  before  the  con- 
veyance from  the  Judge  of  the  Landed  Estates  Court  to  the  plaintiff. 
The  question  therefore  is  raised  directly,  upon  the  facts  so  appear- 
ing, whether  that  right  of  entry  was,  by  the  conveyance,  transferred 
to  the  plaintiff?  If  so,  he  is  entitled  to  recover  in  this  ejectment. 
But,  before  I  consider  that  question,  I  wish  to  dispose  of  another, 
which  was  presented  to  us  in  two  views : — First ;  it  was  contended, 
on  the  part  of  the  plaintiff,  that,  under  the  Subletting  Act  (2  W.  4, 
c.  17),  the  agreement,  and  the  letting  by  means  of  the  agreement, 
and  of  the  payment  of  rent  under  it,  from  Warburton  to  Edwards, 
were/ void;  that  the  continuance  of  Edwards  in  possession  for  each 
successive  day  was  a  continuing  breach  of  the  covenant  by  the  suc- 
cessive creations,  at  least  of  a  tenancy  at  will ;  and  that  consequently 
a  new  right  of  re-entry  accrued  after  the  conveyance  of  the  1 1th  of 
May  1861.  This  topic  was  the  sulject  of  much  discussion  at  both 
sides,  on  the  assumption  that  the  Subletting  Act  applied.  It  is 
unnecessary  to  advert  to  any  of  the  arguments  on  that  subject 
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further  than  to*  say  that  the  assamption  fails  on  which  they  were  E.  T.  1862. 
all  foonded.    The  Subletting  Act  does  not  apply.    The  lease  of     <—   ^      ^ 
the  29th  of  June  1837  contains  a  demise  for  lives,  with  a  covenant  ^^ 

for  perpetual  renewal ;  and  such  a  lease  is  excepted  from  the  opera-  wabbubtoh 
tion  of  the  Subletting  Act  (2  W.  4,  c.  17^  by  the  1 1th  section). 

Secondly ;  a  question  arose  whether,  irrespectively  of  the  Sublet- 
ting  Act,  and  undcjp  the  terms  of  the  covenant,  there  was  not  a 
continuing  breach,  by  reason  of  the  continuing  possession  of  Edwards 
after  the  conveyance  of  the  1 1th  of  May  1861  ?    The  covenant  con- 
sists of  two  parts :  the  first  is  that  in  which  the  lessee  covenants 
that  he  will  not  **  assign,  alien,  demise,  underlet,  or  in  any  manner 
dispose  of ''  the  premises,  or  any  part  thereof,  &c    Each  of  these 
words  of  covenant  contemplates  not  the  mere  parting  with  pos- 
session, but  the  conferring  of  a  title ;  and  they  are  so  expounded 
by  the  subsequent  words ;  for  the  second  part  of  the  clause  con- 
taining the  covenant  declares  the  meaning  of  the  parties  to  be, 
that  ^'  no  person  or  persons  shall,  at  any  time  hereafter,  become 
tenant  or  tenanU^  or  **  {not  shall  obtain^  or  shall  have  poseeiston^ 
but  shall  be)  *^  entitled  to  the  possession  of  the  said  premises,  or 
any  part  thereof,",  without  the  consent  in  writing,' &c.    We  cannot 
hold  that  these  latter  words  import  mere  possession,  without  striking 
out  the  words  *'  or  entitled  to,"  and  substituting  "  or  have,"  or  some 
equivalent  terms.    The  terms  *'  or  entitled  to "  show  that,  by  the 
previous  words  of  express  covenant,  the  parties  contemplated  Innd- 
ing  the  lessee  not  to  confer  a  title  to  the  lands,  or  any  part  of  them, 
by  **  assigning,  aliening,  demising^  underletting,  or  in  any  manner 
disposing  of"  the  lands,  or  any  part  thereof.    The  transaction  of 
the  agreement  between  Warburton  and  Edwards,  and  the  subse- 
quent payment  of  rent  under  it,  created  at  law  a  tenancy  from 
year  to  year,  upon  the  terms  of  the  agreement,  so  far  as  it  were 
consistent  with  such  tenancy.  As  between  Warburton  and  Edwards, 
that  agreement,  and  the  tenancy  under  it,  not  being  avoided  by 
the  Subletting  Act,  were  Valid  and  binding,  and  continued  to 
influence  the  possession  before  and  after  the  conveyance  of  the 
11th  of  May  1861.    It  was  not  competent  to  Warburton  to  revoke 
or  annul  the  interest  which  he  had  conferred  on  Edwards.     No 
VOL.  13.  19  L 
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E.  T.  1862.  new  relation  was,  snbeequenily  to  the  conveyance  of  the  11th  of 

V '     May  1861,  created  between  Warburton  and  Edwards.     No  new 

^  title  was  conferred  on  Edwards;  no  new  disposition  of  the  lands 

WARBUBTON  was  made  to  him.  The  Landlord  and  Tenant  Consolidation  Act, 
23  &  24  Ft>.,  c.  154  (if  applicable  at  all  to  such  a  case  as  this) 
could  not  affect  a  dealing  made  prior  to  it — [See  section  104]. 
The  dealing  between  Warburton  and  Edwaodfip  in  contravention 
of  the  covenant,  was  the  execution  of  the  agreement  of  the  18th 
of  February  I860,  or,  at  the  latest,  the  payment  and  acceptance 
of  rent  under  it,  that  agreement  creating  a  tenancy  from  year  to 
year;  and  whatever  breach  of  covenant  was  thereby  committed 
was  then  complete.  The  case  must  therefore  be  treated  as  one  in 
which  a  single  breach  of  the  covenant  was  committed,  or  in  which 
the  last  breach  took  place  when,  by  acceptance  of  rent,  that  tenancy 
from  year  to  year  at  law  was  created  between  Warburton  and 
Edwards  which  has  sincie  subsisted. 

This  reduces  the  controversy  to  the /question  which  I  first  men- 
tioned, namely,  whether  the  right  of  entry  which  accrued  to  the 
officers  of  the  Ordnance  on  the  breach  of  the  covenant  before  the 
conveyance  of  the  11th  of  May  1861,  was  transferred  to  the  plain- 
tiff by  that  conveyance?  and  with  that  question  I  now  proceed 
to  deal. 

The  statute  which  regulates  the  rights  of  assignees  of  reversions, 
in  Lreland,  is  the  10  Car.  1,  sess.  2,  c.  4,  s.  1,*  analogous  to  the 
22  Hen.  8  (Eng.),  c.  34,  s.  1.  The  difference  in  dealing  with 
assignments  of  reversions,  between  these  two  statutes,   which  is 


*  10  Car,  1,  sess.  2/c.  4,  s.  1. — **  Shall  and  may  have  ande^joy 

like  adyantage  against  the  lessees,  their  execntors,  administrators  and  assigns,  by 
entry  for  non-payment  of  the  rent,  or  for  doing  of  waste,  or  other  forfeitnre;  and 
also  shall  and  may  hare  and  enjoy  all  and  every  snch  like  and  the  same  advantage, 
benefit  and  remedies,  by  actions  only,  for  not  performing  other  conditions,  cove- 
nants and  agreements  contained  and  expressed  in  the  indentures  of  their  said  leases, 
demises  or  grants,  against  all  and  every  the  said  leases,  and  farmors  and  grantees, 
their  executors,  administrators  and  assigns,  as  the  said  lessors  or  grantees  them- 
seWes,  or  their  heirs  or  successors,  ought,  should  or  might  have  had  and  enjoyed, 
at  any  time  or  times,  in  like  manner  and  form  as  if  the  rerersion  of  snch  lands,' 
tenements  or  hereditaments,  had  remained  and  continued  in  the  said  grantors  or 
lessors,  their  heirs  or  successors." 
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chiefly  in  the  words  at  the  close  of  the  first  section  of  each  statute,  K-  T.  1862. 

Exchequer, 

does  not,  I  apprehend,  affect  their  construction;  substantially  the     — 

1       .  1     .  .  /.  «     ^  .        .  BERGIN 

legislation,  in  reference  to  covenants  and  forfeitures,  is  the  same.  ^^ 

The  portion  of  the  1st  section  of  the  Irish  statute  which  applies  to  the  warbuetow 
present  case  is — [£[is  Lordship  reltd  it]— It  is  quite  dear  that  if  this 
were  an  assignment  of  the  reversion  made  by  the  principal  officers 
of  the  Ordnance  to  the  plaintiff,  the  right  of  entry,  which  accrued 
while  the  reversion  was  rested  in  those  officers,  would  not  have 
passed  by  the  assignment  It  is  unnecessary  to  cite  an  authority 
for  a  proposition  so  plain.  I  shall  merely  observe  that  it  was 
assumed  in  the  arguments  and  judgments  in  the  recent  cases  of 
Hmni  v.  Bishop  {a)  and  Htmt  v.  Remnant  {by  Let  me  now 
compare  the  1st  section  of  the  Irish  statute,  10  Car.  1,  sess.  2, 
c.  4,  with  the  87th  section  of  the  Landed  Estates  Court  Act, 
21  d;  22  Fur.,  c,  72.*  The  corresponding  words  of  that  section 
are  these. — [His  Lordship  read  it;  pointing  put  the  words  intro- 
duced into  the  87th  section  of  the  Landed  Estates  Court  Act, 
which  are  not  in  the  1st  section  of  the  Irish  statute  10  Car,  1, 
sess.  2,  c.  4.] — The  87th  section  of  the  Landed  Estates  Court 
Act  has  the  words  ''  under-lessees  and  tenants ; ''. — '^  and  under- 
tenants ;  ** — '^  and  against  all  other  persons  in  possession  of  the  land 

(a)  8  Exch.  675.  (6)  9  Exch.  685. 


•  21  &  22  Vic,,  c.  72,  8. 86.—"  And  the  person  to  whom  such  conveyance 
or  assignment  is  made,  his  heirs,  executors,  administrators  and  assigns,  and  every 
of  them,  shall  and  may  have  and  enjoy  the  like  advantages  against  the  lessees, 
under-lessees  and  tenants,  their  heirs,  executors,  administrators,  assigns  and 
under-tenants,  and  against  all  other  persons  in  possession  or  occupation  of  the 
land  comprised  in  such  conveyance  or  assignment,  by  distress  or  by  entry  for 
non-payment  of  rent,  or  for  doing  of  waste  or  other  forfeiture ;  and  also  shall  and 
may  have  and  enjoy  like  advantages  and  remedies  by  action  for  not  performing 
other  conditioni,  covenants  and  agreements  contained  in  such  lease  or  under- 
lease, or  in  the  parol  agreement  for  such  tenancy,  against  the  said  lessees, 
under-lessees  and  tenants,  their  heirs,  executors,  administrators  and  assigns,  as 
the  person  granting  such  lease  or  under-lease,  or  as  the  landlord  entering  into 
the  agreement  for  such  tenancy,  .or  his  heirs,  executors,  administrators  or  assigns, 
ought  to  have  had  and  enjoyed  at  any  time  or  times,  in  like  manner  and  form 
as  if  the  reversion  in  such  land  expectant  on  such  lease,  under-lease  and  tenancy, 
had  femained  or  continued  in  such  person  granting  such  lease  or  under-lease,  or 
as  landlord  entering  into  such  agreement. " 
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£.  T.  1862.  compriBed  in  such  oonveyanoe  or  asmgnment,  by  distress.''    It^ 
' — ^^ILJ     has  also  the  words  '*or  in  the  parol  agreement  for  such  tenancies." 
^^  There  are  some  few  other  small  differences  ;    but  substantially, 

WARBUBTOH  and  in  the  far  greater  portion  liieralfyy  the  sections  are  the  same ; 
save  that  the  87th  section  of  the  Landed  Estates  Court  Act  transfers 
the  remedies  against  under-lessees  and  under-tenants,  and  against  per- 
sons holding  under  parol  agreement  Hie  object  of  the  provbion  in 
referenoe  to  agreements  plainly  was,  to  include  amongst  those  against 
whom  the  remedies  for  waste  or  f<»rfeiture,  or  on  other  grounds 
(if  any)  of  claim  existed  for  the  assignor,  all  persons  holding  under 
contracts  which  do  ndt  apount  to  a  demise ; — a  class  of  persons  of 
whom  little  account  was  taken  when  the  English  Parliament  passed 
the  32  Hen.  8,  c.  34,  of  which  the  Irish  statute  of  10  Car.  1,  sess.  2, 
c  4  was,  to  a  great  extent,  a  transcript  The  use  of  language,  in 
the  87th  section  of  the  Landed  Estates  Court  Act,  identical  (save  as 
to  the  small  differences  which  I  have  noticed,  and  which  on  the 
subject  now  before  us  do  not  affect  the  construction)  with  that  of 
the  corresponding  section  in  the  statute  10  Car.  1,  sess.  1,  c  4, 
appears  to  me  to  show,  that  the  plain  intention  of  the  Legislature 
was  to  transfer  the  reversion,  by  means  of  the  conveyance  from  the 
Judge  of  the  Landed  Estates  Court  to  the  purchaser,  in  the  manner 
in  which  it  would  have  been  transferred  by  the  assignment  of  the 
owner  of  the  reversion  to  his  assignee.  No  reason  that  I  can  see, 
can  be  found  in  the  Landed  Estates  Court  Act,  for  a  larger  con- 
struction. Upon  the  terms,  therefore,  of  the  87th  section  of  that 
statute  alone,  I  should  hold  that  the  construction  of  the  two 
statutes  ought  to  be  the  same.  But  the  Landed  Estates  Court 
Act  itself  furnishes  a  distinct  reason  for  giving  to  it  the  same 
construction  as  to  the  statute  regulating  the  rights  of  assignees 
under  assignments  from  the  owners  of  reversions.  The  Landed 
Estates  Court  Act  gives  to  the  Court  the  power,  in  certain  cases,* 
to  transfer  to  the  purchaser  the  arrears  due  by  the  lessees  or  tenants, 
subject  to  whose  leases  or  tenancies  the  sale  is  made  by  the  Court 
But  the  Court  may  not  deem  it  fit  so  to  transfer  the  arrears.  And 
if  it  do  not  transfer  them,  the  purchaser  has  no  title  to  them.    It 

*  5m  section  58. 
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would  be  plainl/  impoasible  to  gire  to  the  87th  section  the  force  E.  T.  1862. 

of  transfemDg  a  right  of  entry  for  non-payment,  daring  the  owner-     >— y 

ship  of  the  former  owner  of  the  reversion,  of  rent  which  had  accraed 
while  he  was  such  owner.  But  the  87th  section  contains  no  exception  wabbubtov 
of  that  case  from  its  provisions.  If  the  Legislatare  considered  that, 
by  the  terms  of  the  87th  section,  a  right  of  entry  for  fcnrfeitares 
which  had  accrued  prior  to  the  conveyance  of  the  Judge  of  the 
Landed  Estates  Court  was  transferred  to  the  purchaser,  it  would 
have  necessarily  guarded  and  limited  the  87th  section,  by  providing 
that  it  should  not  apply  to  transfer  a  right  of  re-entry  for  non- 
payment of  rent,  the  arrears  of  which  did  not  belong  to  the 
purchaser.  And  the  absence  of  any  such  limiting  or  qualifying 
provision  constitutes  a  strong  reason  for  holding  that  the  Legis- 
lature did  not  deem  it  necessary  to  express  any  such  qualification, 
because  they  did  not  intend^  by  the  87th  section,  to  transfer  any 
right  of  entry  at  all  which  had  accrued  to  the  former  owner 
of  the  reversion ;  and  because  they  contemplated,  in  that  section, 
transferring  such  rights  only  as  the  owner  of  the  reversion,  at  a 
time  subsequent  to  the  conveyance,  would  have  acquired  if  the 
conveyance  had  not  been  made.  The  words  at  the  close  of  the 
58th  section  show  plainly  that  the  Legislature  did  not  consider 
that,  by  the  87th  section,  a  right  would  be  transferred  by  the  con« 
veyance  to  the  purchaser,  of  suing  upon  a  covenant  to  pay  rent, 
for  past  breaches  of  that  covenant  which  had  accrued  before  the 
conveyance  was  executed  to  him.  For  these  reasons,  founded  on 
a  similarity,  and  almost  identity  in  substance  and  in  form,  of  the 
Ist  section  of  the  10  Car.  1,  sess.  2,  c.  4,  and  the  87th  section 
of  the  Landed  Estates  Court  Act  (a  view  of  the  statutes  for  which, 
mainly,  I  am  indebted  to  the  suggestions  of  my  Brother  Fitz- 
gbbald),  P  think  this  ejectment  cannot  be  maintained  upon  the 
forfeiture,  or  right  of  re-entry,  which  accrued  while  the  officers 
of  the  Ordnance  were  the  legal  owners  of  the  reversion. 

But  further,  I  should,  as  at  present  advised,  be  prepared  to  hold, 
if  necessary  for  our  decision,  that,  upon  the  frame  of  the  convey* 
ance  from  the  Judge  of  the  Landed  Estates  Court,  and  upon  its 
true  construction,  a  right  of  entry,  for  a  forfeiture  by  which  the 
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£.  T.  1862.  lease  coald  be  avoided  eU  the  time  of  the  conveyance^  did  uot  pass 

J^cAegM^.     ^^  .^^    ^^  ^^^  ^^^  of  the  21  (fe  22  Vic.,  c.  72,  the  Landed  Estates 

Court  has  the  jurisdiction  to  determine  whether  it  will  or  will  not  sell 

WARBUBTON  the  lands  subject  to  leases ;  and  to  determine  what  shall  be  the  leases 
subject  to  which  it  shall  sell.  Bj  the  convejance  of  the  11th  of 
May  1861,  the' Judge  of  the  Landed  Estates  Court  conveyed  the 
lands  expressly  subject  to  the  lease  of  the  29th  of  June  1837 ; 
which,  in  the  conveyance,  was  specified  by  the  date  and  parties, 
names,  and  was  described  as  a  lease  for  three  lives  renewable  for 
ever.  Regard  being  had  to  the  power  which  the  Court  in  effect 
had,  of  confirming  or  annulling  the  lease  for  the  purposes  of  the 
sale,  it  appears  to  me  to  be  inconsistent  with  the  saving  of  the 
lease,  to  hold  that  it  was,  at  the  time  of  the  conveyance,  and  after 
the  conveyance,  liable  to  be  defeated  for  a  forfeiture  previously 
incurred.  In  conveying  and  accepting  the  lands  subject  to  the 
lease,  there  appears  to  me  to  have  been  a  plain  and  unequivocal 
declaration,  by  the  parties  to  the  conveyance,  that  the  lease  was  a 
subsisting  lease  for  lives  renewable  for  ever.  I  do  not  think  it  can 
be  considered,  by  any  reasonable  intendment,  that  it  was  a  sub- 
sisting^ lease  for  lives  renewable  for  ever,  or  that  it  could  have 
been  so  dealt  with,  if  it  was,  at  the  time  of  the  conveyance  and 
afterwards  capable  of  being  at  once  terminated  by  the  mere  cere- 
mony of  bringing  an  ejectment.  In  Hunt  v.  Bishop  (a),  in  the 
Court  of  Exchequer,  and  in  Hunt  v.  Remnant  (6),  in  the  Court 
of  Exchequer  Chamber,  this  very  question  arose ;  but  it  was  not 
necessary  to  decide  it.  In  Hunt  v.  Bishop^  however,  Lord  Chief 
Baron  Pollock,  in  his  judgment,  adverts  to  the  circumstance  that 
<*  the  deed  of  conveyance  expressly  conveys  the  property  subject  to 
the  under-lease,"  and  adds,  **  but  then  it  was  said,  that  the  assign- 
"ment  was  no  waiver  of  the  forfeiture,  because  the  assignor  did 
^*  not  know  of  it.  We  very  much  doubt  whether,  on  that  ground, 
^'  it  would  be  competent  to  the  assignee  to  take  advantage  of  the 
'^  forfeiture."  He  then  proceeds  to  r^t  the  judgment  of  the  Court 
on  the  ground  that,  by  the  8  &  9  Fife,  c.  106,  a  right  of  entry  for 
a  condition  which  had  been  broken  does  not  pass  by  the  assignment 

(a)  8  Ezdi.  675.  (6)  9  Ezch.  635. 
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of  the  reversion.     The  Court  accordingly  expressed  no  decisive  £•  T.  1862. 

Exchequer, 
opinion  upon  the  effect  of  an  assignment  of  a  reversion  subject  to     *■    v    ■» 

BKRQVX 

an  under-lease.     The  case  therefore  is  not  an  authority  upon  that  ^^ 

'  point.  But  the  inclination  of  their  opinion  appears  pretty  pliednly  wabbubton 
to  have  been  in  favor  of  the  conclusion  that  the  saving  of  the 
under-lease  would  have  been  sufficient  to  preclude  the  assignees 
from  maintaining  an  ejectment  for  condition  broken  previously 
to  the  assignment.  In  the  present  case,  the  correspondenoe  refer- 
red to  in  the  notes  of  the  Lord  Chief  Justice  shows  that  the 
sub-demise  from  Warburton  to  Edwards  was  known  to  the  plaintiff 
before  the  conveyance.  But  there  was  no  evidence  proving  either 
that  it  was  known  to  him  at  the  time  of  the  sale,  or  that  it  was 
brought  to  the  notice  of  the  Landed  Estates  Court;  and  as  this 
matter  of  the  notice  of  the  forfeiture  was  not  discussed  before  us, 
or  relied  on  at  the  trial,  I  abstain  from  further  observing  upon 
it.  I  must  say,  however,  that  having  regard  to  the  powers  of 
inquiry  which  the  Landed  Estates  Court  have,  for  ascertaining 
how  the  lands  are  occupied  and  dealt  with,  and  to  the  interest 
which  prompts  most  men  to  ascertain  the  circumstances  of  the 
property  which  they  buy,  I  should,  if  it  were  necessary,  drawing 
inferences  from  facts  (which  the  case  as  reserved  authorises  us 
to  do),  infer,  that  the  occupation  of  Edwards  was  well  known 
at  the  time  when  the  plaintiff  became  the  purchaser  of  the  lands. 
In  my  judgment,  however,  the  saving  in  the  conveyance  is,  irres- 
pectively of  any  such  notice,  an  express  stipulation  that  the  lands 
were  subject  to  this  lease,  as  a  subsisting  lease  for  lives  renewable 
for  ever.  And  in  my  judgment  the  plaintiff,  a  purchaser  under 
that  conveyance,  and  upon  that  stipulation,  is  precluded  from  now 
dealing  with  the  lease  as  having  been  then  liable  to  be  evicted 
for  a  forfeiture ;  entitling  the  purchaser  to  treat  it,  not  as  a  sub- 
sisting lease,  but  as  an  instrument  which  he  could  at  pleasure 
annul,  by  bringing  an  ejectment. 

In  the  case  of  Lucas  v.  How  (Sir  Thomas  Royse,  p.  250),  an  opi- 
nion was  expressed  by  some  of  the  Judges  (though  no  decision  was 
made  upon  the  point)  that  the  assignee  of  the  reversion  cannot  take 
advantage  of  a  condition  for  re-entry  if  the  lessee  shall  assign 
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B.  T.  1862    without  license.      And  there  are  authorities  in  support  of  the 

ff^t^^'     proposition,  that  a  covenant  or  condition  so  providing  is  collateral, 

BBROiN       ^^  ^^^  ^^^  ^^  ^^^^  ^^^  j^^j    Serjeant  Williams,  in  the  noie  (17) 

WABBURTON  to  the  casc  of  Di^ppa  v.  Mai^o  (a),  states,  that  from  the  view  of  the 
nature  of  such  a  condition,  *'  it  seems  to  follow,  that  a  conditioa  <^ 
*' re-entry,  if  the  lessee  assigns  without  license,  is  not  within  the 
<*  statute  (32  Hen.  8,  c.  34),  and  that  the  assignee  of  the  reversion 
**  cannot  maintain  an  ejectment  for  a  breach  of  such  condition,  anj 
f *  more  than  he  could  do  at  Common  Law.**  Whether  this  propo- 
"^  ation  be  well  or  ill  founded,  and  whether  it  is  in  any  manner 
affected  by  the  Sub-letting  Act,  are  matters  which  have  not  been 
argued  before  us,  and  on  which  it  is  unnecessary,  for  the  purpose 
of  our  judgment,  to  pronounce  any  opinion.  For  the  other  reasons 
which  I  have  stated,  I  think  the  point  saved  ought  to  be  ruled  with 
the  defendant,  and  the  verdict  ought  accordingly  to  be  entered 
for  him. 

FiTZQBBALD,   B. 

I  concur  in  the  judgment  of  my  Lobd  Chibf  Baron,  upon  the 
first  ground  mentioned  by  him.  Upon  the  second  ground,  I  do  not 
express  any  opinion.  I  think  there  was  a  complete  breach  of  the 
covenant  in  1860,  and  that  the  title  to  the  right  of  re-entry  for  that 
breach  did  not  pass  to  the  purchaser  under  the  87th  section  of  the 
Landed  Estates  Act 

HuaHBs  and  Dbast,  BB.,  concurred, 
(a)  18aaiid.268e. 
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MERCER  V.  O'REILLY.  E.  T.  1862. 

May  6,  7. 

CC<mnu>nPUasJ.  ^J^l?^' 

This  was  an  action  for  the  recovery  of  arrears  of  rent.     The  sum-  To  an  action 
mons  and  plaint  set  forth  a  lease,  whereby,  on  the  26th  of  January  assignee,  for 
1857,  the   plaintiff  demised  to  John  Lynch  certain  premises,  for  JTrent,    dae 
the  term  of  100  years  from  December  28th  1856,  at  the  yearly  ^/  ^^^ 
rent  of  £46,  payable  quarterly,  on  every  25th  of  March,   25th  ^®  ^^^o^ 
of  June,  25th  of  September  and  25th  of  December,  and  whereby  ^  '^^^\ 

J.  Lynch  covenanted  to  pay  plaintiff  the  said  rent;  and  it  averred  ment Act  1860 

'^  "^   *^  (23  &  24  Vie., 

an  assignment  from  Lynch  to  the  defendant,   and  that  afterwards  c.    154),   and 

some  of  which 
seven  quarters  of  said  rent  became  due  from  the  defendant  to  the  gales   aocrned 

plaintiff,  amounting  in  the  whole  to  the  sum  of  £80.  10s.,  as  shown  some  'after, 

by  the  particulars  endorsed.  defendant 

The  defendant  pleaded  that  the  premises  were  described  in  said  Jn^ng  aU^ 

lease  as  "  the  piece  or  parcel  of  land,  being  part  of  the  land  called  ^Iq^®  ^ 

"'the  Farm  of  Saint  Sepulchre,'  otherwise  *  Saint  Pulchre,'  with  ^J*^^^!^ 

"  the  messuages  and  dwelling-house  thereon,  situate  in  the  parish  '******,  ^'^®'®  "* 

"of  St.  Peter,  formerly  in  the  county  of  Dublin,  but  now  in  the  sionandoccu- 

pation,  and  in 

"county  of  the  city  of  Dublin,  containing  in  breadth  on  the  east  the  receipt  of 

the  rents  and 

"side  185  feet;  in  breadth  on  the  west  side  137  feet,  including  profits  of  a 

"  nine  feet,   the  one-half  of  the  stable-lane,   on  the  south  side  of  the  premises 

"said  premises;  in  depth  on  the  north  side  192  feet,  and  in  depth  ^i^^°^hereby 

the  defendant 
was  deprived  of  the  rents  and  profits  of  same.  The  plaintiff  replied,  setting  oat  the 
sereral  times  when  the  rent  accmed. 

Held,  on  demurrer,  that  the  plea  was  an  answer  to  so  mnch  of  the  action  as 
claimed  the  rents  which  accmed  dne  prior  to  the  passing  of  the  Act ;  bat  that,  with 
respect  to  the  gales  which  accmed  sabseqaently,  the  plea  was  bad,  and  that  the 
plaintiff  had  a  right,  under  section  44,*  to  recover  a  proportion  of  each  of  the  latter 
gales. 

Held  also,  that  the  44th  section  operates  upon  contracts  of  tenancy  made  prior  to, 
and  in  force  at,  the  time  of  the  passing  of  the  Act,  but  only  as  to  futore  breaches  of 
same. 


*  23  &  24  Vic,  c.  154,  s.  44. — **  The  surrender  to,  or  resumption  by  a  landlord, 
or  eviction  of  any  portion  of  the  premises  demised  by  a  lease,  shall  not  in  any 
manner  prejudice  or  affect  the  rights  of  the  landlord,  whether  by  action  or  by  entry 
or  ejectment,  as  to  the  residue  of  said  premises." 

YOL.  13.  20  L 
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<<on  the  Bouth  side  141  feet,  including  nine  feet,  the  one-half  of 
'Uhe  stable-lane  on  the  east  side  of  part  of  said  premises,  the 
"centre  of  which  stable-lane  is  199  feet  distant  from  Richmond-- 
"  street,  situate  westward  of  said  premises ;  bounded  on  the  north 
'*  by  Mr.  Grordon*s  holding,  and  on  the  south  and  east  by  an  holding 
*'  formerly  in  the  possession  of  Joseph  ^uband,  Esq.,  as  tenant  with 
"  Rev.  Richard  Graves,  and  on  the  west  by  Richmond-street  afore- 
"  said."  Averment : — That,  during  all  the  time  the  defendant  had 
been  such  assignee  as  aforesaid,  the  plaintiff,  by  himself  and  his 
under-tenant  Francis  Richard  Cotton  Walker,  and  other  tenants, 
had  been  in  actual  possession  and  occupation  of  a  large  portion 
of  said  premises,  against  the  will  of  the  defendant,  whereby  the 
defendant  did  not  and  could  not  enter  into  the  possession  of  or 
hold  or  enjoy  the  said  last-mentioned  premises,  so  in  possession 
of  the  plaintiff  and  of  F.  R.  C.  Walker  and  others ;  and  same  being 
parcel  of  the  said  demised  premises  in  the  plaint  mentioned :  and 
the  plainti£^  during  all  the  time  aforesaid,  hath  been  and  still  is 
in  actual  receipt  of  the  rents  and  profits  of  the  said  last-mentioned 
portion  of  said  lands,  and  wrongfully  and  by  force  withheld  pos- 
session thereof  from  said  defendant;  and  although  defendant  has 
been  always  willing  and  desirous  of  entering  into  and  upon  same, 
and  has  always  been  willing  and  ready  to  pay  the  rent  reserved 
by  said  lease,  on  obtaining  possession  of  the  premises  demised  by 
same,  yet  he  has  been  wrongfi^ly  and  by  force  kept  out  of  pos- 
session of,  to  wit,  one-half  of  said  premises,  by  reason  of  the 
wrongful  acts  of  the  plaintiff,  as  aforesaid ;  and  defendant  has 
been  prevented  from  receiving  the  rents  and  profits  of  same,  solely 
by  reason  of  the  wrongful  acts  of  plaintiff;  and  plaintiff  has  violated 
the  covenant  for  quiet  enjoyment  in  said  lease  of  26th  of  January 
1857,  &c. 

Replication : — That  the  several  gales  of  rent  become  and  were 
respectively  due  and  payable  on  the  several  days  following — setting 
forth  the  dates,  which  ran  from  25th  of  March  1860  to  25th  of 
September  1861. 

The  plaintiff  demurred  to  the  replication,  upon  the  ground  that 
it  was  no  answer  to  the  defence,  and  was  insensible. 
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Ralph  (with  whom  was  />•  C.  Heron,)  in  support  of  the  demurrer.  E.  T.  1862. 
It  is  qaite  clear  that,  before  the  recent  Landlord  and  Tenant 


Act  (23  &  24  Fie.,  c.  154),  an  eviction  of  a  portion  of  the  entire 
premises  hj  the  representative  of  the  lessor,  was  a  suspension  of  the 
rent,  and  aflected  the  right  to  sue  upon  the  covenants  in  the  lease, 
the  contract  being  an  entire  one :  Meehelen  v.  Wallace  (a) ;  Coun- 
tess of  Plymouth  V.  Throgmorton  {b)  \  Winter's  case(c),  where  a 
distinction  is  takea  between  the  case  of  an  eviction  by  title  paramount 
and  by  the  act  of  the  party ;  1 1  Anne,  c.  2,  s.  4 ;  Tavemer's  case  (d) ; 
spencer's  case  (e) ;  Neil  v.  Mackenzie  (f)  %  1  RoUes,  Abr^  p.  234. 
Then  it  will  be  said  that  this  case  is  provided  for  by  the  44th  section 
of  the  late  Act ;  but  that  must  be  limited  to  contracts  made  after  the 
passing  of  the  Act:  Dwarris  on  Statutes,  p.  520;  M^Areavy  v. 
Banna  (y).  The  acts  complained  of  here,  as  amounting  to  an  evic- 
tion, took  place  before  the  coming  into  operation  of  the  statute. 


MERCER 

V. 
O'SEILLY. 


JE.  M.  Kelly  and  Hemphill,  contra. 

The  plea  does  not  sufficiently  show  that  the  defendant  was 
evicted :  Hodgkins  v.  Rohson  {h)»  An  eviction  by  title  paramount 
of  a  portion  was,  even  before  the  statute,  no  answer  to  an  action 
for  the  rent  in  respect  of  the  residue  of  the  premises :  Stevenson 
V.  Lambard(i).  There  is  nothing  to  show  that  any  more  was 
intended  to  pass  by  the  lease  than  the  reversion  of  the  portion 
of  the  premises  out  of  possession ;  or  that  the  defendant,  or  those 
under  whom  he  claimed,  were  ever  in  actual  possession  of  this 
part :  Salmon  v.  Smith  (k) ;  Dunn  v.  Di  Nuovo  (I) ;  Ecclesiastical 
Commissioners  v.  O'Connor  (m) ;  Morrison  v.  Chadtoick  (n) ;  New* 
ton  V.  Allin  (o)  ;  Wheeler  v.  Stevenson  (p) ;  Grand  Canal  Co,  v. 


(a)  7  AcL  &  EL  54,  n. 

(c)  3  Dyer,  306,  6. 

(e)  1  SnL  L.  Cas.  41. 

{g)  Exch.,  H.  T.  1862,  not  reported. 

(0  2  East.  575. 

(0  3  Sco.  N.  R.  487. 

(ii)7Q.B.26e. 

(p)  6  H.  &  N.  135. 


(6)  1  Salk.  65. 
((0  1  Dyer  56,  a. 
09  I  M.  &  W.  797. 
(A)  I  Ven.  27a 
(k)  1  Wm.  Satmd.  202-4. 
(m)  9  Ir.  C.  L.  B.  242. 
(o)  1  Q.  B.  18. 
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K  T,  1862.  Fiiztifnons(a);  Smith  y.  Paleigh  (b) ;  Stokes  y.  Cooper  (c);  Bui- 
len  and  Leake  on  Pleading^  p.  373  ;  3  Chitty  on  Pleading^  p.  777. 
AssamiDg  that  no  action  was  maiDtainable  for  this  rent  before  the 
late  statute,  section  44  applies  to  the  present  lease.  The  statute  is 
remedial ;  and  therefore  so  far  as  contracts  existing  at  the  time  are 
concerned,  it  operates  retrospectively,  though  it  may  be  otherwise  as 
to  bribes  of  contract:  HilUard  ▼.  Leonard (d) ;  Towler  v.  Chat" 
terton{e)i  Freeman  ▼.  Moyes(f)\  Charrington  ▼.  Meathering^ 
ham  (g) ;  Edwards  y.  Lawley  (A) ;  Comill  ▼.  Hudson  (t) ;  Doe  ▼• 
Sramston  (Jk) ;  Doe  v.  Turner  (I) ;  Wright  ▼.  Hale  (mi).  Several  of 
the  sections  of  the  Landlord  and  Tenant  Amendment  Act  I860 
must  necessarily  be  retrospective;  others  are  in  terms  prospective. 
There  is  nothing  to  limit  the  operation  of  section  44.  An  eviction 
is  a  continuing  act ;  and  therefore  the  Act  applies  to  all  gales  which 
accrued  since  it  passed :  Hudson  v.  Nicholson  (n) ;  Holmes  v.  VFt/- 
son  (o) ;  Addison  on  Wrongs^  p.  442. 

Heron^  in  reply. 

In  order  to  make  the  statute  retrospective  it  must  contain  the 
most  express  words.  Nova  constitutio  jfUiuris  formam  imponere 
debet,  non  prateritis.  Gilman  v.  Shuter  (p)  ;  Ashburner  v.  Brad- 
shaw  (q) ;  Attorney-Gen.  v.  Lloyd (r) ;  Moore  v.  Phillips  (s) ;  C%«tp- 
pell  V.  Purday{t);  Perry  v.  Skinner  (u)}  Moon  v.  Durden{v); 
Broom's  Legal  Maxims,  p.  29;  Maddock  v.  Mallett(w).  The 
defence  sufficiently  states  the  fact  of  eviction :  Holgate  v.  Kay  (x). 

Cur,  ad.  vult. 


(a)  1  Had.  &  Bro.  449. 
(0  3  Camp.  614,  m. 
(e)  6  Bing.  265. 
(£)  2M.&W.226. 
(t)8EL&BL437. 

(0  7M.&W.  226;  8. 
(fii)6H.  &N.227. 
(o)  10  Ad.  &  El.  508. 
(q)  2  Atk.  36. 
(0  7M.&W,636. 
(ir)  2M.  &W.471. 
(w)  12  Ir.  Com.  Law  Bep.  173. 


(b)  3  Camp.  513. 
((Q  M.  &  M.  297. 
09  1  Ad.  &  EL  38a 
(h)  6  M.  &  W.  285. 
(k)  3  Ad.  &  £L  63 
,  9  M.  &  W.  643. 
(n)5M.&W.437. 
Cp)  2  Ler.  227. 
(r)  3  Atk.  551. 
(0  12  M.  &  W..308. 
(o)  4  Ex.  B.  221. 
(«)  1  C.  &  K.  341. 
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MONAHAHy  C.  J. 

In  this  case  which,  under  the  old  forms  of  actions,  wonld  be 


T.  T.  1862. 
CommonPleas. 


MEBCBB 


Jfc^dO. 


an  action  of  covenant,  the  plaintiff  complains,  that,  by  lease,  dated  ^ 

the  26th  of  January  1857)  he  the  plaintiff  demised  certain  premises  o'bbillt. 
to  John  Lynch,  for  100  years,  at  the  yearly  rent  of  £46,  payable 
quarterly,  on  certain  days  therein  mentioned,  and  that  Lynch  cove- 
nanted to  pay  the  said  rent  on  the  said  quarterly  days  of  payment ; 
and  that,  during  said  term,  all  the  estate  of  the  lessee  Lynch  became 
vested  in  the  defendant  by  assignment ;  and  that  since  the  estate  of 
Lynch  so  vested  in  the  defendant,  seven  quarterly  gales  of  said 
rent  became  due  and  payable,  and  are  still  due  and  unpaid.  From 
the  endorsement  on  the  summons  and  plaint,  it  appears  that  four 
of  these  quarterly  payments  became  due  before  the  month  of  Janu- 
ary 1861,  and  three  became  due  since  January  1861,  namely,  in 
March,  June  and  September  1861.  Ta  this  the  defendant  pleaded 
that,  during  aU  the  time  that  he  the  defendant  was  such  assignee  as 
in  plaint  mentioned,  the  plaintiff,  by  himself  and  his  under-tenants, 
has  been  in  actual  possession  and  occupation  of  a  large  portion 
of  the  said  demised  premises,  against  the  will  of  the  defendant, 
whereby  the  defendant  did  not  and  could  not  enter  into  possession ; 
and  the  plaintiff  hath  been  and  still  is  in  receipt  of  the  rents 
thereof;  and  plaintiff  wrongfully  and  by  force  withheld  defendant 
from  the  possession  thereof.  To  this  plea  or  defence  the  plaintiff, 
by  way  of  replication,  alleges  that  the  rent  sought  to  be  recovered 
accrued  due  on  the  days  I  have  already  stated;  that  is,  four 
quarterly  gales  became  due  in  March,  June,  September  and  Decem- 
ber I860,  and  three  in  March,  June  and  September  1861.  To 
this  the  defendant  demurred ;  and  the  case  has  been  fully  argued 
before  us.  It  has  been  insisted  by  the  defendant  that  his  plea 
is  in  substance  a  plea  of  eviction  from  part  of  the  demised  pre- 
mises by  the  landlord,  and  therefore  operates  as  a  suspension  of 
the  entire  rent.  The  plaintiff,  on  the  other  hand,  insisted  that 
the  plea  did  not  amount  to  a  plea  of  eviction;  for  that  it  was 
quite  consistent  with  it,  that,  at  the  time  of  making  the  lease 
to  Lynch,  a  portion  of  the  premises  was  in  the  possession  of  tenants 
of  the  plaintiff  Mercer;  and  that  the  lease  to  Lynch,  being  by 
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T.  T.  1862.  deed,  granted  the  reversion  of  this  part  of  the  premises;  and 

'  C<ymmonPiea8, 

that  these  tenants,  bj  the  operation  of  the  lease,  became  the  under- 
tenants of  Lynch,  and  of  the  defendant  when  be  became  the  assignee 
of  Lynoh's  interest  in  the  demised  premises ;  and  therefore  tliat  the 
law  of  eviction  was  not  applicable  thereto.  I  confess  that  I,  for  one, 
entertain  very  serious  doubts  whether  the  defendant's  plea  can  be 
at  all  considered  as  a  plea  of  eviction,  which  implies  that  the  tenant 
or  person  evicted  haa  been  in  the  possession  of  the  premises  from 
which  he  has  hoen  evicted}  and  here  it  is  quite  uncertain  whether 
Lynch  the  tenant  was  or  was  not  at  any  time  in  possession  of 
the  prenuses  in  question ;  but  it  becomes  unnecessary  for  us  to 
decide  this  question,  in  coasequenee  of  the  opinion  we  have  formed 
on  the  other  part  of  the  case,  which  is  that  which  has  been  most 
fully  argued  before  us,  namely,  the  effect  of  the  recent  Landlord 
and  Tenant  Act,  which  came  into  operation  on  the  1st  of  January 
1861.  By  the  44th  section  of  this  it  is  enacted  that  the  surrender 
to,  or  resumption  by  a  landlord,  or  eviction  of  any  portion  of  the 
premises  demised  by  a  lease,  shall  not,  in  any  manner,  preju- 
dice or  affect  the  rights  of  the  landlord,  whether  by  action  or 
entry  or  ejectment,  as  to  the  residue  of  said  premises.  The  plaintiff 
has  insisted  that,  as  the  present  action  has  been  commenced  after  the 
passing  of  this  Act,  he  is  entitled  to  recover  the  entire  rent  sued 
for,  though  some  of  it  accrued  before  the  Act  came  into  operation; 
but  be  further  and  principally  insisted  that  he  is  at  all  events 
entitled  to  recover  the  three  quarterly  gales  which  became  due 
since  the  Act  came  into  operation;  and  that  as  the  defendant 
has  pleaded  his  defence  i^a  bar  to  the  entire  demand  of  the  plaintiff, 
and  it  fails  as  to  part,  it  fails  altogether.  The  defendant  on  the 
other  hand  insists  that  this  clause  of  the  Act  does  not  at  all  apply 
to  leases  made  before  the  passing  of  it.  And  he  further  insists  that, 
even  should  it  apply  to  such  leases  and  evictions  which  took  place 
since  the  act  came  into  operation,  that  it  does  not  apply  to  evictions 
commenced  before  and  continuing  after  the  Act  came  into  operation. 
And  the  defendant,  in  support  of  this  view  of  the  case,  has  referred 
to  several  cases  which  decide,  that,  unless  the  words  of  a  statute  are 
very  clear,  they  are  not  to  be  held  to  vary  existing  rights;  and 
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accordingly  he  says,  that  at  the  time  of  the  passing  of  this  Act  of  T.  T.  1862. 

Parliament  his  right  was,  that  he  should  not  he  liable  to  pay  any     ^^.i^v ' 

rent  for  any  part  of  the  premises,  so  long  as  he  was  evicted  from  ^ 

any  part,  however  small.     We  do  not  consider  the  right  of  a  tenant     o'reilly. 
to  hold  nine-tenths  of  the  demised  premises  rent  free,  though  he  be 
evicted  for  the  remaining  one-tenth,  such  a  vested  right  as  calb  for 
the  application  of  the  rule  in  question;  and  therefore,  as  we  find 
several  sections  of  the  Act  in  question  in  terms  applying  only  to 
leases  made  after  the  commencement  of  the  Act,  and  other  sections 
not  so  confined,  we  are  of  opinion  that   the  section  in  question 
applies  as  well  to  leases  made  before,  as  after  the  Aet  came  into 
operation.     The  41st,  42nd  and  43rd  sections  in  terms  apply  to 
leases  made  after  the  Act  came  into  operation  ;  we  cannot  but 
think  if  such  was  the  intention  in  relation  to  the  clauses  imme- 
diately following,  that  it  would  have  been  so  stated.     The  5l8t 
section  provides  that  after  the  commencement  of  the  Act,  it  shall 
not  be  lawful  for  any  landlord  to  distrain  for  rent  which  accrued 
due  more  than  one  year  before  the  making  of  such  distress ;  we 
think  clearly  applying  to  leases  made  as  well  before  as  after  the 
passing  of  the  Aet.     On  the  whole,  therefore,  having  regard  to 
the  various  provisions  of  the  Act,  which  we  think  should  have 
more  influence  than   mere  cases  decided  on  other  Acts,  we  are 
of  opinion  that  the  44th  clause  of  the  Act  applies  to  leases  made 
before  its  passing.    But  with  respect  to  the  gales  of  rent  which 
accrued  due  before  the  Act  came  into  operation,   and   for  which 
the  defendant,  b7  the  law  as  it  then  stood,  was  actually  discharged, 
we  do  not  think  that  the  argument  of  defendant's  Counsel  is  well 
founded.     But  with  respect  to  the  gales  which  accrued  due  since 
the  Act  came  into  operation,  we  are  of  opinion  that  the  eviction 
which  would  have  discharged  that  rent  under  the  old  law  was  the 
oontinumg  eviction  up  to  the  time  it  accrued  due ;  which  continuing 
eviction  is  in  the  nature  of  a  new  eviction :  and  therefore  we  are  of 
opinion  that  such  continuing  and  new  eviction  comes  within  the 
operation  of  the  44th  section  of  the  Act.     Our  rule  therefore  will 
be,  to  give  the  defendant  liberty  to  apply  to  confine  his  defence  to 
the  rent  which  accrued  before  the  1st  of  January  1861 ;  and  in 
default  of  his  so  doing,  judgment  for  the  plaintiff. 
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H.T.  1862. 
CammonPkas* 


COVENTRY  V.  M*ENIRY. 
Jan.  16,  25. 

To  an  action  This  was  an  action  for  goods  sold  and  delivered. 

for  the  pnce  of 

baiiej  sold  and  The  second  defence  stated  that  said  soods  consisted  of  a  quantity 

deUvered.    the  ®                                   h           / 

defendant  of  barley  for  maltbg  purposes  ;  which  barlej  was  sold  by  a  sample 

pleaded   that 

the  barley  de-  sent  and  shown  bj  plaintiff  to  defendant,  the  plaintiff  warranting 

livered    was 

inferior  to  the  ^^^^  ^^^  barley  to  be  delivered  by  him  to  the  defendant  would  be 

^^  die  ^e-  ^^  ^^^  same  description  and  quality  as  the  sample  so  sent ;  that  no 

m^*D0T^n  ^^*"^^®y  ^^  *^®  s&tne  description  and  quality  as  the  said  sample  was 

"*ftit?**h*^ii     ^^^^  delivered  to  defendant,  but  that  the  barley  delivered*  being  the 

tamed  ont  bad  goods  in  plaint  mentioned,  was  of  a  different  and  inferior  description 

and   useless, 

whereupon        and  quality ;  that  defendant  used  a  small  portion  of  said  barley  in 

defendimt    r&- 

qaested  plain-  making  malt,  which  turned  out  to  be  bad  and  altogether  useless  and 

tiff  to   take 

back  the  bar-  of  no  value  whatever,  of  which  plaintiff  had  due  notice ;  and  defend- 

lev    vvliich  hfi 

,^^30^    qq    ant  requested  him  to  take  back  the  remainder  of  said  barley,  whichy 
that  ^e^barley  ^^^^  ^^^  ™^^^  made  with  the  portion  used,  still  remained  on  defend- 
tcT^l^^fit^f^  *"^'^  premises,  ready  to  be  delivered  to  plaintiff. 
Se^^l'  *de!       '^^^^  defence.— That  the  only  goods  sold  by  plaintiff  to  defendant 
livOTed  was      ^^re  a  quantity  of  barley  for  the  purpose  of  making  malt  therewith ; 

pnrpose,  and    and  which  barley  was  sold  by  plaintiff,  and  purchased  by  defendant, 

he  used  a  small 

portion  of  the  for  that  purpose  and  no  other,  the  plaintiff  warranting  that  the 

barley      in 

making  malt,  barley  to  be  delivered  by  him  to  defendant  would  be  barley  fit  for 

malt     made  making  malt  therewith;  that  no  barley  fit  making  malt  was  delivered 

of  no  yalne^  ^7  plaintiff  to  defendant ;  and  that  the  barley  delivered,  being  the 

^wSP"? y*  the  g^^  ^^  plaint  mentioned,  was  altogether  unfit  for  this  purpose ; 

tok^^isk^tb  ^^^^  defendant  used  a  small  portion  of  said  barley  in  making  malt, 

remainder  of    and  ^^at  the* malt  made  therewith  was  wholly  useless  and  of  no 

the    barley, 

which  with  the  value,  whereof  defendant  immediately,  and  before  action  brought, 

mak  so  made 

remained  still  gave  plaintiff  notice,  and  requested  him  to  take  back  the  remainder 

on  defendant's 

premises,  and  of  said  barley ;  which,  with  the  malt  so  made,  with  the  portion  used, 

waa  of  no  nse. 

—Held,     that 

the  pleas  were  bad,  for  not  showing  that  the  defendant  made  the  trial  of  qaalitj 

within  a  reasonable  time  after  deliyeiy,  and  that  he  used  only  so  much  of  the  barley 

as  was  sufficient  for  the  trial. 
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still  remains  on  defendant's  premises,  ready  to  be  delivered  to  the  H.  T.  1862. 

plaintiff.     The  "plaintiff  demurred  to  the  secotid  defence,  on  the     ^""'"*^     ^' 

ground  that  it  showed  no  valid  reason  for  defendant's  refusal  to 

pay  for  the  barley  used,  when  the  defendant  accepted  and  osed  the 

same,  or  a  part  thereof;  also  to  the  third  defence,  upon  the  ground 

that  the  defendant  admitted  the  sale  and  delivery  of  the  barley,  and 

did  not  allege  that  he  had  used  only  sufficient  to  enable  him  to  see 

if  it  were  equal  to  the  warranty ;  and  that  it  was  consistent  with 

sidd  defence  that  defendant  had  used  all  but  one  barrel  of  said 

barley,  and  that  the  matter  therein  stated  was  only  a  ground  of 

cross-action. 


Szham  (with  whom  was  Serjeant  Sullivan),  in  support  of  the 
demurrer. 

It  is  not  alleged  in  these  defences  that  only  a  reasonable  or 
necessary  portion  of  the  barley  was  used.  The  defendant  was  not 
bound  to  accept  the  entire  of  the  goods,  but  having  altered  a  portion 
of  it,  he  must  be  taken  to  have  accepted  the  whole.  The  principle 
is  laid  down  by  Lord  EUenborough,  in  the  case  of  Sunt  v.  Silk  (a). 
If  the  defendant  had  intended  to  renounce  the  contract,  he  ought 
to  have  given  notice  of  his  intention  to  the  plaintiff:  Chapman  v. 
Morton  {b).  There  are  sufficient  facts  stated  in  this  defence  to 
establish  the  fact  of  acceptance.  The  general  rule  is  laid  down 
in  Addison  on  ConiractSj  p.  242.  He  further  referred  to  and 
distinguished  the  cases  of  Parker  v.  Wallis  (c),  Poulion  v.  Laiti- 
more{d)f  and  Gardner  v.  Grout  (e).  A  vendee  is  not  at  liberty 
to  take  more  than  a  reasonable  quantity  for  the  purpose  of  testing 
the  goods :  Luey  v.  MouJUt  (f), 

R*  Ferguson  and  J,  Clarke,  contra. 

These  defences  are  good  in  law.  Where  goods  are  sold  under 
a  warranty^  and  they  turn  out  when  delivered  to  be  different  from 
the  kind  warranted,  the  contract  may  be  rescinded.  A  simple  denial 

(a)  5  Bast.  452.  (*)  1 1  M.  &  W.  534. 

(c)  5  El.  &  Bl.  21.  (<0  d  Bar.  &  Ores.  259. 

(0  2  Com.  B.,  N.  S.,  340.  (f)  o  Ex.  Rep..  N.  S.,  229. 
VOL.  13.  21  h 
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H.  T.  1862.  of  the  contract  would  not  have  enabled  the  defendant  to  have 
«w— V *  given  in  evidence  the  facts  stated  in  these  defences :  Boake  v. 

COVENTRY 

^^  M'CrackeH(a).    The  leading  case  is  Poulton  vrLattimore.    The 

M^NiRT.  cases  are  admirablj  collected  in  the  note  to  Cuiier  v.  Powell^  in 
Smith's  Leading  Cases,  vol.  2,  p.  22.  Our  argument  is,  that  the 
property  never  passed,  as  the  goods  delivered  were  not  the  goods 
purchased :  Lvey  v.  Moufiet  {b) ;  I^fe  v.  Fynmore  (c).  The  result 
of  the  cases  is  stated  in  the  last  edition  of  Chitty  on  ContractSy 
p.  396.  Thej  also  cited  Browne  v.  Davis  (d) ;  OkeU  v.  Smith  (e) ; 
Street  v.  Blay  (f) ;  Jonts  v.  Bright  {g). 

Stdlivan,  in  replj. 

No  doubt,  where  an  action  is  brought  against  a  vendee,  he  is 
at  liberty  to  show  that  the  goods,  the  subject  matter  of  the  action, 
were  bought  under  a  warranty  which  has  bean  been  broken.  But 
he  ought  also  to  show  that  the  goods  were  not  of  any  value  to  him. 
It  is  consistent  with  the  defences  here  that  the  defendant  converted 
into  useless  material  a  greater  quantity  of  this  corn  than  was  neces- 
sary for  the  purpose  of  testing  its  quality.  If  he  did  so,  his  defence 
would  be  clearly  insufficient.  It  has  been  so  laid  down  by  Bram- 
weU,  B.,  in  the  case  of  ZtM^  v.  Mou/Ut.  The  only  value  of  the 
case  of  Poulton  v.  Lattimore,  which  has  been  relied  on  by  the 
other  side,  is  to  show  that  the  fact  of  the  breach  may  be  given  in 
evidence  in  mitigation  of  damages. 

Cur.  ad.  vuU. 


MONAHAN,  C.  J. 

Jan.  25.  "^^^^  ^^^^  comes  before  us  on  demurrer  to  two  of  the  defences  or 

pl^is.     The  summons  and  plaint  is  in  the  common  form  used  in  an 

action  for  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant, 

at  his  request.     The  defences  are  as  follows. — [His  Lordship  stated 

(a)  6  Ir.  Com.  Law  Bep.  24a 
{h)  29  Law  Jour.,  Ezch.,  N.  S.,  1 10 ;  S.  C,  5  Exch.  Bep.,  N.  S.,  229. 
(c)  3  Camp.  402.  (</)  7  East  479. 

(«)  1  Str.  107.  09  2  B.  &  Ad.  463.        , 

(S)  5  Bing.  585. 
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both  defences.]— To  both  of  these  defences  the  plaintiff  has  demur-  H.  T.  1862. 
red.  '  The  case  has  been  fuUj  argued  before  us ;  it  was  contended 
on  the  part  of  the  defendant,  as  a  general  proposition,  that  when 
goods  are  sold  subject  to  a  warranty,  thej  may  be  returned  to  the 
seller,  in  case  they  shall  be  found  not  to  answer  the  terms  of  the 
warranty ;  and  accordingly,  that  the  defendant  having  offered  to 
return  these  goods,  he  is  entitled  to  rely  thereon  as  a  defence  to 
the  action. 

The  law  on  this  subject  is  clearly  settled,  and  it  is  this: — if  goods 
be  sold  on  a  warranty  of  being  equal  to  sample,  or  fit  for  any  pur- 
pose, as,  for  example,  for  malting,  and  the  sale  be  not  of  some 
specific  article,  as  a  particular  hogshead  of  sugar  or  a  horse,  but 
of  something  out  of  a  larger  bulk,  the  purchaser  may  take  any  one 
of  three  courses :  he  may  examine  the  goods  to  ascertain  whether 
they  correspond  with  the  sample  or  warranty,  and  if  they  do  taot, 
he  may  rescind  the  contract  and  return  the  goods.  But  if  he  seek 
to  rescind  the  contract  all,  it  must  be  a  total  rescinding.  Therefore 
two  things  are  essential ;  first  to  make  the  examination  within  a 
reasonable  time;  and  secondly,  if  the  examination  invoWe  the 
destruction  of  a  portion  of  the  article,  as  for  instance  its  conver- 
sion into  malt,  he  must  only  use  so  much  as  is  necessary  for  the 
trial,  and  he  must  return,  within  a  reasonable  time,  the  residue  of 
the  article  itself,  together  with  the  small  portion  so  converted. 
The  second  course  which  he  may  adopt  is,  not  to  rescind  the 
contract,  but  to  retain  the  goods,  and  pay  for  them  what  they  are 
reasonably  worth,  having  regard  to  the  contriict  price  and  the 
inferiority  of  the  article  delivered.  The  third  course  is  this :— the 
purchaser  may  pay  the  full  price  in  the  first  insttoce,  but  may 
afterwards  bring  an  action  against  the  seller  for  the  breach  of 
warranty,  and  recover  from  him  the  amount  of  the  damage  occa- 
sioned thereby.  The  present  defences  are  framed  upon  the 
supposition  that  the  defendant  was  entitled  to  rescind  the  contract, 
because  it  does  not  contain  any  offer  to  pay  for  the  goods,  or 
allege  that  they  were  of  no  value. 

The  facts  stated  in  the  defences  amount  to  this ;— that  after  the 
barley  was  delivered  to  the  defendant,  he  converted  a  portion  of  it, 
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H.  T.  1862.  into  malt  (be  does  not  say  what  portion),  and  after  having  done  so, 
he  claims  to  be  entitled  to  rescind  the  contract  on  the  ground  of  the 
barley  being  unfit  for  malting.    We  think  that  in  order  to  sustain 
the  pleas  upon  the  ground,  either  that  the  barley  was  unfit  for  malt- 
ing, or  was  not  equal  to  the  sample,  the  defences  should  state,  first, 
that  the  defendant  used  no  more  than  was  necessary  for  the  purpose 
of  trial ;  secondly,  they  should  have  averred  the  making  of  an  ofier 
to  return  the  barley  within  a  reasonable  time ;  and  for  want  of  these 
averments,  we  are  of  opinion  that  the  defences  are  clearly  demurrable, 
Poulton  V.  LatHmore  (a)  is  the  case  which  has  been  mainly  relied 
on  in  support  of  the  present  defences ;  but  when  the  principle  of  that 
case  is  rightly  considered,  we  are  of  opinion  it  has  no  bearing  on  the 
present  case.     There,  the  plaintiff  had  sold  some  seed  to  the  defend- 
ant, warranted  to  be  ''  good  new  growing  seed ; "  it  appeared  that 
shortly  after  the  defendant  got  the  seed  he  had  a  skilful  man  to 
examine  it,  who  came  to  the  conclusion  that  it  was  not  good  seed. 
The  defendant,  however,  did  not  think  it  right  to  act  on  this  infor- 
matimi,  and  did  not  offer  to  return  the  seed ;  but  he  sowed  a  portion 
of  it  for  his  own  use,  and  sold  the  residue  to  two  persons  for  the 
purpose  of  sowing  it.  An  action  was  afterwards  brought  against  the 
purchaser,  and  under  the  plea  of  the  general  issue,  he  gave  evidence 
to  show  that  the  seed  had  produced  nothing  at  all ;  and  that,  so  far 
from  its  having  been  an  article  of  any  value,  it  was  actually  preju- 
dicial to  him,  for  it  kept  the  land  idle  without  any  return  ;  and  that, 
as  to  the  portion  sold  to  third  persons,  that  they  had  refused  to  pay 
the  defendant,  upon  the  same  grounds  as  he  refused  to  pay  the 
plaintiff;  and  therefore  that,  on  the  whole,  the  defendant  had  derived 
no  value  whatever  for  the  seed,  and  that  it  was  perfectly  value- 
less.   The  Court  accordingly  held  that  the  plaintiff  was  not  entitled 
to  recover.     There  can  be  no  doubt  that  if  that  had  been  a  case  in 
which  the  Court  had  decided  that  the  defendant  was  entitled  to 
return  the  goods,  and  so  to  rescind  the  contract,  that  would  be  an 
authority  in  favor  of  the  defendant  in  the  present  action ;  but  such 
was  not  the  ground  upon  which  the  Court  proceeded.    What  we 
take   to  have    been    the    ground  of  that  decision   was,  not  the 

{a)  9  B.  &  C.  259. 
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rescinding  of  the  contract,  but  that  the  goods,  which  had  been  H.  T.  1862. 
accepted  on  the.  faith  of  a  warranty,  turned  out  to  be  of  no  value  y  ^  ,  '' 
whatever.  '  The  Court  held  that  to  be  a  good  defence  to  the  action,    ^^o^bntby 

V* 

just  as  in  a  case  where  an  attorney  brings  an  action  for  work  and     m^nxbt. 
labour,  it  is  open  to  the  defendant  to  show  that  the  work  was  of 
no  value  whatever,  and  therefore  that  he  is  not  liable  to  pay. 
Therefore  we  think  that  that  case  has  no  application  to  the  one 
before  us ;  for  there  is  no  allegation  here  that  the  malt  was  of  no , 
value ;  and  therefore,  on  his  own  showing,  the  plaintiff  must  pay  the 
price  of  the  barley  which  was  not  convened  into  malt,  and  also  of 
the  malt  which  he  manufactured,  if  it  be  of  any  value ;  and  the 
defendant  does  not  allege  that  such  was  not  the  case.    The  recent 
case  of  Lucy  v.  Mouflet  (a)  has  a  strong  bearing  upon  the  present. 
That  was  an  action  for  goods  sold  and  delivered ;  and  it  came  before 
the  Court  of  Exchequer  upon  an  appeal  from  a  County  Court.    At 
the  trial  it  appeared  that  the  plaintiff  was  a  cider  merchant,  and  had 
sold  to  the  defendant  a  lot  of  what  was  expressly  warranted  to  be 
good  draft  cider.     The  County  Court  Judge  decided  that,  inasmuch 
as  the  merchant  was  bound  to  deliver  it  to  the  purchaser,  the  ques- 
tion was,  whether  it  was  of  good  quality  at  the  time  of  its  delivery 
in  London,  and  not  what  it  was  in  Hereford.    It  arrived  in  London 
the  first  week  in  May,  whereupon  the  defendant  put  the  hogshead 
into  his  cellar,  and  commenced  to  sell  a  small  portion  to  lus  custo- 
mers.    He  afterwards  wrote  to  the  plaintiff,  saying  that  he  had 
tapped  *^  the  hogshead,  and  found  it  quite  a  different  article  from  the 
sample  you  showed  me,**  offering  to  return  it.    There  was  no  delay 
on  the  part  of  the  defendant  in  giving  this  information ;  and  assum- 
ing that  an  interval  had  ekpsed,  there  is  no  doubt  that  it  was  no 
longer  than  would  fairly  allow  the  cider  to  settle  after  the  journey. 
There  was  therefore  no  default  on  his  part.     The  plaintiff  took  no 
notice  of  this  letter;  and  on  the  21st  of  June  the  defendant  again 
wrote  to  him,  referring  to  his  former  letter;  still  no  answer  was 
returned ;  and  the  result  was  that  the  cider  was  sent  back  to  Here- 
ford.    The  County  Court  Judge  doubted  whether  the  fact  of  the 
defendant  having  kept  the  cider  from  May  to  July  rendered  him 

(«)  5  Ex.,  K.  S.,  229. 
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H«  T.  1862.  liable,  as  having  kept  it  too  loDg,  being  of  opinion  that  keeping 
CommonPleas,  ,  _  ,       «  .        « 

— N — ^     goods  too  long  amounts  to  an  acceptance,  not  only  of  a  portion,  but 

^^  of  the  entire.    But  he  was  also  of  opinion  that  the  question  really 

m'bhibt.  involved  in  the  case  was,  whether  the  >vriting  of  the  letters  by  the 
defendant,  and  the  absence  of  any  reply  from  the  plaintiff,  amounted 
to  an  acquiescence  by  the  plaintiff,  in  the  defendant  retaining  the 
cider  for  further  sale.  The  Coui*t  wei*e  of  opinion  that,  but  for  the 
,  letter  of  the  28th,  and  the  silence  of  the  plaintiff  giving  consent, 
they  must  have  held  that  the  delay  was  too  great,  and  that  the 
defendant  would  have  been  liable  to  pay  the  full  price ;  but  under 
the  circumstances,  they  held  that,  owing  to  the  absence  of  a  letter  in 
reply  to  the  defendant's  letter,  the  plaintiff  must  be  regarded  as 
having  acquiesced,  and  that  he  was  accordingly  entitled  to  recover 
only  the  amount  brought  into  Court  by  the  defendant,  being  the  fuU 
value  of  the  portion  of  the  cider  actually  consumed  by  the  defendant 
and  his  customers.  That  case  therefore  goes  in  support  of  this 
demurrer;  and  therefore  upon  the  authority  of  this,  as  well  as  the 
other  cases  referred  to  on  the  part  of  the  pkintiff,  we  have  no  hesi- 
tation in  holding  that  these  defences,  which  proceed  upon  the  ground 
of  the  rescinding  of  the  contract,  are  bad,  for  not  showing  the  use 
only  of  a  reasonable  quantity  of  the  barley,  and  the  offer  to  return 
the  residue  of  the  barley  and  the  malt  within  a  reasonable  time. 

Judgment  for  plaintiff. 


H.  T.  1862. 

E^T-.Tm.  HOGAN  ..BYRNE. 

ilprt/29. 
A  derise  of  a  This  was  an  ejectment  on  the  title,  brought  for  the  recovery  of  a 

dcntoS^^i  dwelling-house  and  a  small  portion  of  land,  in  the  parish  of  Rath- 
lawn,  to  moiUu 
named  *  Christian  Biothers,' "  is  Yoid  for  nncertaintj. 
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downey,  in  the  Queen's  County.  The  action  was  tried  at  the  H.  T.  1861. 
Maryborougb  Summer  Assizes.  1861,  before  Lefroy,  C.  J.  The 
plaintiff  gave  in  evidence  a  lease,  dated  the  10th  of  January  1850, 
whereby  the  premises  in  question  were  demised  to  the  Rev.  Martin 
Cody,  and  his  heirs,  for  lives  ;  also  probate  of  his  will,  dated  the  27th 
of  July  1865,  which  will  contained  a  devise  in  the  terms  following, 
viz—"  I  will  my  house  and  garden,  out-office,  lawn,  to  monks  named 
^Christian  Brothers,'  and  £100,  in  order  to  pay  their  rent."  He 
appointed  the  Rev.  Patrick  Byrne,  P.P.,  and  Mr.  Rody  Church,  of 
Baihdowney,  his  executors,  who^  after  the  death  of  tiie  testator, 
entered  into  possession  of  the  premises.  The  plaintiff  gave  evidence 
to  show  that  Mrs.  Hogan,  the  wife  of  the  plaintiff  Richard  Hogan, 
was  the  heiress-at-law  of  the  deceased.  At  the  close  of  the  plain- 
tiff's case,  the  defendant's  Counsel  called  as  a  witness  Mr.  Daniel 
Joseph  Manning,  who  deposed  that  he  was  a  Christian  Brother,  and 
resided  in  Kilkenny.  He  gave  evidence  as  to  the  nature  of  the 
religious  order  to  which  he  belonged,  which  he  stated  to  be  devoted ' 
exclusively  to  the  gratuitous  education  of  the  poor.  Popularly  they 
are  known  as  monks ;  but  their  proper  designation  is  *'  Christian 
Brothers."  They  take  the  vows  after  their  admission ;  but  they  are 
not  in  holy  orders.  The  order  has  been  established  in  Ireland 
about  sixty  years.  Michael  Paul  Reardon  is  the  head  of  the  society. 
He  resides  in  Dublin.  When  a  vacancy  in  the  oMce  of  superior 
occurs,  it  is  filled  up  by  the  suffrages  of  the  members.  There  are 
thirty-five  houses  belonging  to  the  order  in  Ireland,  and  seven  in 
England,  all  of  which  constitute  one  society,  though  divided  into 
several  branches,  under  onQ  head,  who  resides  in  Dublin,  Mr. 
O'Reardon.  There  are  no  branches  existing  elsewhere  than  in 
Ireland  and  England.  The  witness  on  cross-examination  stated  that 
this  body  came  within  the  class  in  the  church  denominated  *'  Monks  ;'* 
that  none  of  the  members  are  in  holy  orders ;  that  they  do  not  pos- 
sess property  individually,  not  except  for  educational  purposes;  that 
any  property  devised  to  them  is  held  for  the  benefit  of  the  body  and 
their  successors ;  and  that  property  left  in  the  town  where  the  tes- 
tator lived  is  to  be  considered  to  have  been  intended.for  the  benefit 
of  the  society.    Mr.  Austin  Horan,  another  of  the  Christian  Bro- 
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H.  T.  1862.  then  was  also  examined,  and  stated  that  the  members  of  the  body 
CowmonPleas, 

were  under  the  vows  of  poverty,  chastity  and  obedience,  which  vows 

are  perpetual;  that  they  were  not  ordained  priests,  but  were  a 
monastic  order,  in  the  general  acceptation  of  the  term,  and  came 
within  the  class  known  in  the  Roman  Catholic  Church  as  "  Monks.'' 
They  were  established  in  Ireland  in  1801,  exclusively  for  the  gra- 
tuitous education  of  the  poor.  Of  the  three  Brothers  originally 
located  in  Maryborough,  one  was  still  resident  in  1855,  and  another 
lived  in  Kilkenny.  The  head  of  the  order  receives  the  candidate 
for  admission  on  trial,  and  then  permanently.  About  half  of  the 
present  members  of  the  body  were  such  previous  to  1855.  The 
superior  would  represent  the  body,  and  take  any  property  left  to 
them,  but  would  apply  same  exclusively  to  educational  purposes. 
The  defendant's  case  having  closed,  the  Lobd  Chief  Justice 
directed  a  verdict  for  the  plaintifis,  as  representing  the  heirrat-law  of 
the  testator ;  subject  to  be  turned  into  a  verdict  for  defendant,  in 
case  the  Court  should  be  of  opinion  that  the  devise  in  the  will  was 
valid. 


J.  T,  Ball  (with  whom  was  J.  E.  Walsh)  now  showed  cause  on 
behalf  of  the  plaintiff.  The  character  to  be  filled  by  the  devisee  in 
this  case  must  be  both  Monks  and  Christian  Brothers;  and  the 
devise  is  consequently  void,  in  consequence  of  the  prohibition 
against  monastic  orders  in  the  Roman  Catholic  Relief  Act  (10  6r.  4, 
c.  7,  ss.  28,  29,  30,  31.  Independently  of  this,  if  the  devise  be  taken 
as  a  gift  to  individuals,  it  is  void  for  uncertainty.  It  is  not  to  be 
supposed  that  the  testator  intended  that  all  the  members  of  the  order 
living  in  England  and  Ireland  at  the  time  of  the  death  of  the  tes- 
tator were  to  take,  and  there  is  nothing  to  support  the  devise  to  the 
monks  living  in  any  particular  locality.  Suppose  the  devise  to  be 
construed  as  one  to  them  as  a  corporation,  it  is  against  the  policy  of 
the  law,  and  is  void :  2  InsL,  pp.  70,  74 ;  Evans  v.  Cassidy  (a) ; 
Blahe  v.  Blake  (h) ;  Carhery  v.  Cox  (c) ;  O'Leaty  on  Charii.  UseSy 
p.  136 ;  De  Oareier  v.  Lawson  (d). 


(a)  llIr.£q.Bep. 

(e)  3  Ir.  Chan.  Bep.  231. 


(b)  4  Ir.  Com.  Law  Rep.  349. 
(«0  4  Ves.  438,  n. 
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]69 


Maedonogh  and  Palles,  cOntra. 

There  ia  notbiDg  in  the  finding,  oi  the  jury  in  this  ease  from 
whieh  the  Court  ean  infer  that  the  devise  was  made  to  an  illegal  body. 
The  Aet  of  the  9  ^'  3»  <k  1,  referred  ezclosivefy  to  regular  clergy. 
The  2  Anne^  c,  3,  extended  that  to^oiifar  aft  Ticell  its  regular  dergg, 
and  was  for  fourteen  years  on]y<  The  Registration  Ajct  of  the.  same 
session  (2  Anne^  c.  7)  applied  to  Popish  priests  <hen  in  the  Kingdom. 
The  4  Anne^  c.  2,  extended  to  Popish  priests  not  registered,  and  was  to 
continue  for  three  years  only;  and  the  Act  of  the  8  Anne,  c.  3,  s.  K, 
only  perpetuated  the  2  Anne^  c.  3,  and  4  Anne^  c.  2,  which  were 
limited  to  secular  clergy.  The  Act  13  &  14  Cr.  3,  c.  6,  was  an  ena- 
bling statute,  and  created  no  new  disability ;  and  the  greatest  effect 
of  the  proviso  in  21  &  22  (r.  3,  c.  24,  i^  to  exclude  regular  clergy 
from  the  benefit  of  the  Act.  The  Emancipation  Act  (10  6r.  4,  c.  7, 
8. 28)  extends  to  dl  religious  orders,  communities  or  societies,  bound 
by  monaatic  or  religious  yows;  but  facts  are  not  found  by  the  jury 
to  enable  the  Court  to  say  this  order  is  within  that  description ;  or, 
if  it  is,  that  its  members  are  not  registered  under  the  Act.  Ille- 
gality cannot  be  presumed.  The  Christian  Brothers  being  laymen 
are  not  within  any  of  these  Acts.  If  that  body  be  not  illegal,  the 
devise  is  good,  unless  void,  upon  the  ground  of  uncertainty.  The 
presumption  should  be  in  favor  of  the  bequest :  Beet  on  Evidence^ 
p.  447,  edition  of  1860:  Carbery  v.  Cox  (a).  If  it  should  be  held 
that  these  persons  cannot  take  as  a  body,  they  can  take  as  indivi- 
duals.— {Chbistiah,  J.  If  you  do  that,  you  disappoint  the  testator's 
intention.  He  intended  that  the  land  should  be  held  by  one  body, 
and  pot  that  it  should  be  divided  into  an  indefinite  number  of  parts, 
each  to  belong  to  a  different  person]. — ^In  construing  this  will,  the 
Court  should  consider  the  property  intended  to  pass,  and  the  estate 
for  which  it  was  given,  and  should,  if  possible,  prevent  a  failure  of 
the  devise :  Tellueeon  v.  Rendleeham  (b). 

They  also  referred  to  Blake  v.  Blake  (c) ;  Regina  v.  Lady  Por- 
Hngton  (d)  ;  Read  v.  ffodgens  (e). 

(a)  2H.  &Br.  301.  (»)  7  H.  L.  Cas.  429. 

(c)  4  It.  Com.  Law  Sep.  355.  (<0  1  Salk.  162. 

(«)  7  Ir.  Eq.  Bep.  34. 


H.  T.  1862. 
CommanPleas. 


VOL.     13. 
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H.  T.  1662.  J,  E.  WaUhy  in  reply,  cited  Co.  Liu  3  a,  noU  c.  and  d.;  ZocA- 
wood  y.  Wood  (a);  Com,  Dig.,  tit.  Capaeiiy,  B(l);  Year  Book, 
10  Hen.  4,/.  8,/>/.  3 ;  Fowler  v.  Dale{b) ;  Rn.  -46.,  tit.  Corpora- 
tion, E,  p/.  8;  ^//t^  v.  Selby(c)\  Thomson  v.  Shakapeare  (d) ; 
Strode  v.  Xflwfy  Falkland (e)  ;  Z>otf  d.  -SpwiM  v.  Henry  (f J;  Corpo- 
ration of  Gloucester  v.  Osborne  (g);  9  W.  3,  c.  7 ;  2  Anne,  c.  7 ; 
4  ^nntf,  c.  2 ;  8  knntf,  c.  3 ;  21  &  22  G.  3,  c.  24. 

Cur.  ad.  vult. 


E.  T.  1862        MoNAHAN,  C.  J. 
April  29.  This  case  comes  before  the  Court  upon  a  motion  to  show  cause 

against  a  rule  obtained  by  defendant  to  change  the  verdict  which  • 
had  been  found  for  the  plaintiff  into  one  for  the  defendant.  It  was 
an  ejectment  on  the  title,  tried  before  the  Lord  Chief  Justice,  at 
the  last  Queen's  County  Assizes.  The  defendant  is  the  Rev.  Patrick 
Byrne,  parish  priest  of  Rathdowney.  The  ejectment  was  brought 
to  recover  possession  of  a  house  and  garden,  containing  about  an 
acre  and  a  quarter,  in  Rathdowney.  The  plaintiff's  title  is  alleged 
to  have  accrued  on  the  15th  of  June  1860;  and  it  was  proved  that 
the  wife  of  the  plaintiff  Richard  Hogan,  who  is  joined  with  him  in 
the  action,  was  the  heiress-at-law  of  the  late  Rev.  Martin  Cody,  who 
held  the  premises  in .  question  under  a  lease  for  lives  made  to  him 
and  his  heirs.  The  defendant  is  the  executor  named  in  the  will  of 
the  Rev.  Mr.  Cody,  a  copy  of  which  the  plaintiffs  gave  in  evidence ; 
and  the  portion  of  it  material  to  the  present  case  runs  in  these 
words. — [His  Lordship  read  the  clause.] — The  question  at  the  trial 
was,  whether  the  devise  in  the  will  of  the  testator's  house  and  gar- 
den at  Rathdowney  to  **the  monks  named  *  Christian  Brothers/" 
was  a  legal  devise,  so  as  to  pass  the  land,  and  thereby  take  the  title 
and  right  of  possession  out  of  the  heir-at-law.  Of  course  it  became 
necessary  for  the  defendant  to  show  that  the  devise  to  the  monks 

(a)  6  Q.  B.  62-63.  (b)  Ore.  Eliz.  362. 

(c)  7  Sim.  352.  (<0  1  De  G.  &  J.  399. 

(«)  3  Chan.  Bep.  183;  8.  C,  2  Vem.  624.    09  2  Cr.  M.  &  Bos.  638. 
ii)  3  Hare,  131 ;  S.  C,  1  H.  of  L.  Cas.  272. 
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named  •'Christian  Brothers**  had  some  legal  operation;  and  to  E.  T.  1862. 
establish  that  part,  he  went  into  evidence  to  show  the  constitution  ^<"^^^^*- 
and  objects  of  the  order ;  and  he  called  as  witnesses  Messrs.  Daniel 
Joseph  Manning  and  Austin  Horan,  who  deposed  as  follows.— [His 
Lordship  stated  their  evidence  as  it  appeared  in  the  report  of  the 
Lord  Chief  Justice]. — The  question  therefore  is  this,  what  is  the 
construction  of  this  devise,  considered  with  reference  to  the  consti- 
tution of  this  body?  It  was  conceded  during  the  argument  that,  if 
this  devise  had  been  one  to  a  body  of  monks,  as  a  religious  order,  it 
could  have  no  legal  operation.  It  is  plain  that,  in  order  to  vest 
property  from  time  to  time  in  the  varying  members  of  an  order,  so 
as  to  pass  from  the  existing  to  the  future  members,  it  should  have 
a  corporate  capacity ;  and  accordingly  it  cannot,  for  one  moment,  be 
contended  that,  if  the  true  construction  of  this  devise  be  one  to  the 
monks  as  an  order,  that  it  can  have  any  legal  operation.  We  were 
referred  to  a  few  authorities  during  the  argument,  to  which  I  need 
not  particularly  allude.  I  may  just  mention  Co.  Lii.j  3,  a : — •<  The 
« parishioners  or  inhabitants  or  probi  homines  of  Dale,  or  the 
'•  churchwardens,  are  not  capable  to  purchase  lands."  in  the  case 
of  Lockwood  V.  Wood  (a),  Tindal,  J.,  referring  to  the  exception, 
which  follows  this  passage,  **  unless  it  were  in  ancient  time,  when 
such  grants  were  allowed,"  says  that,  ^*  that  exception  would  pro- 
**bably  be  found  to  be  confined  to  grants  by  the  Crown,  and  to 
''stand  upon  the  reason  stated  in  Dyer^s  Reports^  p.  100, a;  that 
"if  the  Queen  grants  lands  by  her  charter  to  her  good  men  of 
•'the  town  of  Islington,  without  saying  'to  them  and  their  suc- 
'•  cessors  rendering  a  rent,'  it  is  a  good  corporation,  perpetual  to  that 
''extent  only,  and  no  other,  because  that  a  rent  is  reserved." 

Therefore  if,  in  this  case,  it  were  the  intention  of  the  testator  that 
these  lands  should  vest  in  them,  as  a  body  corporate,  the  devise 
must  fail.  In  order  to  avoid  this  result,  the  defendant's  Counsel 
argued  that  this  devise  might  be  supported  by  construing  it  as  a 
gift  to  the  individual  members  of  the  order,  for  their  personal 
benefit,  and  not  to  the  members  of  the  society  in  their  collective 
capacity.    But  before  we  can  arrive  at  that  conclusion,  it  is  neces- 

(a)  2  Q.  B.  62-3. 
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£.  T.  1862.  sary  to  ascertain  who  those  individaals  are.  It  appeared  in  evidence 
*  at  the  trial,  that  there  were  in  ezisteiice  no  less  than  fortj-two  of 
these  estaUishmentSy  thirty-five  in  Ireland  and  seven  in  England, 
with  the  average  namber  of  three  to  seven  members  m  each.  There 
is,  on  the  face  of  the  will,  no  partacnlar  referenoe  to  any  individual 
members  of  the  society;  and  seeing  that' there  are  about  forty  of  these 
establishments  in  Ireland  and  England,  about  thirty-five  being  in 
Ireland,  with  from  three  to  seven  members  in  each — if  we  were 
to  hold  that  this  was  a  devise  to  the  individual  monks  in  their 
individual  capacity,  we  must  either  hold  it  void  for  uncertainty, 
there  being  nothing  to  distinguish,  by  residence  or  otherwise,  any  one 
establishment  of  these  monks  from  any  other ;  or  we  must  hold  thai 
it  was  a  devise  to  all  the  monks  of  the  several  establishments  and 
their  heirs  as  joint  tenants^— in  other  words,  that  this  house  and 
garden  should  vest  in  some  two  hundred  persons  for  U^ir  indivi- 
dual benefit.  This  we  think  so  inconsistent  with  the  nature  of  the 
property  and  the  situation  and  circumstances  of  the  members  of  this 
order,  that  we  think  we  would  be  acting  altogether  contrary  to  the 
intention  of  the  testator  if  we  were  so  to  hold.  We  entertain  no 
doubt  that  what  the  testator  intended  was,  that  the  property 
should  vest  in  the  order  as  such,  bound  by  the  rules  of  the  order, 
as  stated  in  the  evidence ;  and  tliat  it  never  was  the  intention  of  the 
testator  that  any  individual  of  the  order  should  have  any  personal 
benefit  therefrom :  and  such,  in  our  <^nion,  having  been  the  inten- 
tion of  the  testator,  we  consider  we  are  bound  to  hold  such  to  be  the 
construction  of  his  will ;  and  therefore,  that  same  is  void,  the  order 
as  such  not  being  capable  to  take  lands  l^  purchase.  We  have  been 
referred  to  some  cases  in  the  Court  of  Chancery,  in  which,  from  the 
report,  it  would  appear  that  devises  and  bequests  to  monks  were 
upheld:  of  these  cases  it  is  sufficient  to  say,  it  became  in  these 
cases  unnecessary  to  decide  whether  the  devises  passed  a  le^al 
estate.  The  Court  was  of  opinion  that  a  charitable  trust  was 
created,  and  therefore  it  was  a  matter  of  no  consequence  whether 
the  legftl  estate  was  in  the  devisee  or  heir-at-law,  as  in  either 
case  the  estate  was  held  bound  by  the  trust ;  and  though  in  some 
of  those  cases  expressions  may  be  found,  from  which  it  might  be 
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inferred  that  the  (^ion  of  the  Court  was,  that  legal  estates  passed  E.  Tl  1862. 

CcmmtmPieoM, 
to  individnals,  we  cannot  consider  these  cases  as  authorities  to  bind 

ns  in  a  case  like  the  present,  where  we  have  nothing  to  do  with 

any  charitable  trust  that  may  have  been  created.     If  any  such 

is  supposed  to  exist  in  the  present  case,  the  Court  of  Chancery  is 

the  only  Court  to  deal  with  it.    We  merely  decide  that  no  legal 

estate  passed  by  the  will,  and  therefore,  that  the  verdict  had  for 

the  plaintiffs,  one  of  whom  is  the  heir-at-law  of  the  testator 

must  stand. 


E.  T.  1862. 

29. 
MONTGOMERY  v.  MIDDLETON  &  POLLEXFEN.  T.  T.  1862. 

June  11, 12, 
30. 

This  was  an  action  for  not  accepting  a  cargo  of  corn,  purchased  by  a  cargo  of 

defendants  from  the  plaintiff,  by  agreement  of  the  23rd  of  May  was  shipped  at 

1861.     At  the  time  of  the  contract  the  cargo  was  on  board  a  vessel  ayesse/nam^ 

called  "  The  Surf,'*  then  on  her  passage,  and  bound  for  Sligo,  wnder  '^^l  ftS?^. 

charter-party  dated  20th  of  April  1 861.  ^'  ^^T""^ 

'^      ^  r         ^  contract  was 

There  were  several  counts  in  the  summons  and  plaint.    Delend^  ™*d«  between 

'^  the   plaintiff 

ants,  among  other  defences,  pleaded  that  it  was  a  term  of  the  ^^    the  de- 
^  ®  t— -  fendants,  for 

agreement  that,  should  the  vessel .  not .  arrive  on  or  be£dre  the  the  sale    and 

purchase  of  the 
20th  of  June,  the  contract  should  be  void;  and  that  the  vessel  cargo ;  and  one 

did  not  in  &ct  arrive  on  or  before  the  20th  of  June,  and  that  was    that,    if 

therefore  the  defendants  refused  to  accept  the  cargo.  ^^  qo^  «i^. 

rive"  on  or 
before  the  20th  of  June,  the  contract  should  be  void.  The  "  Surf**  arrived  jprior  to 
the  20th  of  June,  at  a  place  called  "  (>f^ter  Island/'  about  four  miles  from  Sligo,  and 
within  the  natural  port  and  harbour  of  Sligo.  It  appeared  that  vessels  anchoring  at 
Oyster  Island  report  themselves  to  the  custom-house  of  Sligo,  and  become  liable 
to  port  and  harbour  dues.  The  "  Surf"  did  not  arrive  at  the  quay  of  Sligo  until 
after  the  20th.  The  defendant  having  at  the  trial  relied  upon  Uie  breach  of  condi- 
tion,  the  Loan  Chibf  Justice  ruled  that  the  term  "  arrive,*'  in  the  condition 
meant "  at  the  quay  of  Sligo ;  "  and  he  accordingly  directed  a  verdict  for  the  defends 
ants.  The  facts  having  been  stated  in  special  case  for  the  opinion  of  the  Court — 
Held  (per  Ebogh  and  Christian,  JJ.,  Monahan,  C.  J.,  iiaeemHerUe),  that  the 
question  of  arrival  "was  one  of  fact,  and  should  have  gone  to  the  jury. 

Held,  per  Monahan,  C.  J.,  that  the  question  entirely  turned  upon  the  meaning 
of  the  word  "  arrive  "  in  the  contract,  and  was  one  of  law,  to  be  determined  by  tibe 
Court. 
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E.  T.  1862.       The  only  question  in  controversy  at  the  trial  was,  whether  in 
■  «    ,       / '  fact  the  yessel  had  arriyed  on  or  before  the  20th  of  June  as  re- 

MONTOOMXBT    .   ,  ,    . 

V.  quired  by  the  contract? 

The  case  came  on  for  trial  at  the  Sittings  after  Michaelmas 
Term  1861,  before  the  Lobd  Chief  Justice;  and  his  Lordship 
directed  a  verdict  for  the  defendants ;  and  by  consent  of  the  parties 
the  fiicts  following  were  to  be  taken  as  if  found  by  the  jury,  and  to 
form  a  special  case.  The  facts  are  as  follows  : — The  port  and 
harbour  of  Sligo  are  regulated  by  the  statute  of  9  Vic^  c.  24,  and 
the  Consolidated  Acts ;  and  by  said  Acts  the  said  port  and  harbour 
extend  from  the  bridge  of  Sligo  to  the  "  Wheaten  Rock,''  a  place  in 
the  ocean,  and  about  ten  miles  from  Sligo ;  and  the  Admiralty  map, 
which  was  proved  at  the  trial,  is  referred  to  in,  and  incorporated 
with,  the  special  case,  as  a  description  of  the  localities;  but  the 
soundings  of  the  map  are  not  accurate,  the  harbour  having  been 
improved  within  the  last  six  or  eight  years.  The  defendants 
are  merchants  in  Sligo,  and  at  the  time  of  the  contract  of  23rd 
of  May  1861,  knew  the  channel  and  tides  and  usages  of  the  port 
of  Sligo.  The  port  of  Sligo  is  a  tidal  port,  at  which,  owing  to 
the  shallowness  of  the  river,  vessels  drawing  more  than  fourteen 
feet  of  water  cannot  come  up  to  the  quays,  and  vessels  drawing 
twelve  feet  of  water  or  more  cannot  get  up  to  the  quays,  except 
on  very  favorable  neap  tides,  or  at  spring  tides,  which  occur  at 
intervals ;  and  which  spring  tides  last  three  or  four  days,  an  inter- 
Tal  of  six  or  seyen  days  occurring  between  the  end  of  on^  spring 
tide  and  the  commencement  of  another.  Within  the  municipal  and 
parliamentary  boundaries  of  the  borough  of  Sligo  there  are  three 
quays  for  the  discharge  of  cargoes  of  vessels.  The  quays  are 
suited  to  vessels  drawing  different  draughts  of  water,  and  the  most 
important  of  said  quays  is  the  most  seaward,  and  is  called  ^*  The 
Ballast-quay : "  and  the  map  of  such  municipal  and  parliamentary 
districts  is  referred  to  and  incorporated  in  this  special  case.  There 
is  an  island  called  *^  Oyster  Island,"  distant  from  the  quays  of  Sligo 
about  four  miles ;  and  the  said  Oyster  Island  is  within  the  natural 
port  and  harbour  o^  Sligo.  Ballyshannon,  a  town  in  the  county  of 
Donegal,  and  about  twenty  miles  from  Sligo,  is,  for  custom-house 
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purposes,  within  the  port  of  Sligo.    By  the  usage  and  custom  of  £•  T.  1862. 
the  port  of  Sligo,  vessels  bound  for  Sligo  of  such  a  draught  as      ^^-^-^  ' 

MOHTOOKBBT 

permits  their  going  up  to  the  wharfs,  either  go  up  to  the  quays  at  «. 

once,  if  wind  and  tide  permit,  or  they  drop  anchor  at  Oyster  Island, 
and  report  themselves  at  the  custom-house,  and  they  are  then 
liable  to  custom-house  and  port  dues.  If  vessels  are  of  a  draught 
of  water  too  deep  to  enable  them  to  go  up  even  with  the  spring 
tides,  they  discharge  part  of  their  cargo  at  Oyster  Island,  or 
at  a  place  called  The  Pool,  where  the  holding  ground  is  better 
than  at  Oyster  Island,  and  about  half  a  mile  nearer  the  quay ;  and 
such  partial  discharge  in  both  cases  is  into  lighters,  at  the  expense 
of  the  consignee.  Such  vessels  when  sufficiently  lightened,  that  is 
to  say,  lightened  to  a  draught  of  about  twelve  feet  of  water, 
go  up  to  the  quay  side ;  but  if  they  cannot  be  sufficiently  light- 
ened to  get  up  to  the  quay,  they  discharge  their  entire  cargo  at 
Oyster  Island,  or  The  Pool,  into  lighters,  at  the  expense  of 
the  consignee.  As  to  vessels  about  twelve  feet  or  thirteen  feet 
draught  of  water,  if  they  drop  anchor  at  Oyster  Island,  they 
then  report  themselves,  and  are  bound  by  the  first  spring  tide 
to  go  up  to  the  quay  side,  and  there  discharge  cargo ;  and  the 
lay  days  commence  to  run  and  count  after  such  arrival  at  the 
quays,  and  when  the  ships  are  ready  for  discharging  cargo  there. 
Whenever  vessels  are  under  charter  to  discharge  afloat,  they  dis- 
charge cargo  either  at  Oyster  Island  or  at  the  Pool,  irrespectively 
of  draught  or  tonnage;  and  at  both  places,  to  wit.  Oyster  Island 
and  The  Pool,  it  is  into  lighters  that  the  cargo  is  discharged,  at 
the  expense  of  the  consignee.  At  Oyster  Island  there  was  and  is 
no  quay  for  discharging  cargoes ;  but  there  is  an  anchorage  between 
the  mainland  and  Oyster  Island ;  but  the  holding  ground  not  being 
good,  there  are  mooring  posts  on  the  mainland  on  one  side,  and 
on  the  island  on  the  other  side,  to  moor  vessels  to,  and  to  keep 
them  safe  at  anchor ;  and  which  vessels  when  so  moored  ride  in 
the  sound  or  stream  between  the  mainland  and  the  island.  In  the 
case  of  vessels  of  too  deep  a  draught  to  go  up  to  the  quays 
with  full  cargo,  the  lay  days  are  counted  during  the  process  of 
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E.  T.  1862.  being  diacharged,  or  from  the  time  they  are  ready  to  be  discharged 

<—    ^  ■     ' '  at   Oyster   Island    or   The   Pool ;    and   then    they  cease  to   be 

„.  counted  until  the  vessels  proceed  to  the  quays,   and  are  again 

^^        **  ready  to  recommenoe  discharge  of  cargo.    A  certain  reef  of  rocks, 

called  '*  The  Blennicks,"  exists  between  Oyster  Island  and  the 

quay,  which  reef,  in  certain  stotes  of  the  wind  and  weather,  is 

a  source  of  dangw  to  vessels  going  up  to  the  quays  from  Oyster 

Iiland;  and  the  witnesses  mentioned  some  three  or  four  instances 

of  vessels  having  been  injured  thereon. 

The  contract  of  the  28rd  ^f  May,  upon  which  the  action  was 
brought)  was  entered  into  in  duplicate,  and  proved  at  the  trial, 
which  is  as  ft^ws: — 

"  Sligo,  May  23,  1861." 

<(  Purchased  from  James  Pirn  &  Oo.,  Dublin,  agents  for  Montgo- 
<<mery  Brothers,  New  York,  the  cargo  of  mixed  maize,  shipped  per 
**  ^  Sui^,'  from  New  York,  consisting  of  say  9906  bushels,  in  bags,  as 
^<per  bill  of  lading,  dated  April  2drd  1861,  at  the  price  of  35s.  6d^ 
^^say  thirty-five  shillings  and  sixpence  per  quarter  of  480  lbs.,  deli- 
•«  vered  cost,  fright  and  insurance,  now  on  passage  to  Sfigo  direct." 

*<  Condition  guaranteed  on  discharge ;  slight  heat,  not  injuring  the 
^^  grain,  not  to  be  objected  to ;  any  damaged,  to  seller's  account." 

^'  Buyers  to  pay  duty  and  dues  at  Sligo." 

*'  Payment  in  exchange  for  documents,  on  arrival  of  the  vessel  at 
'*  Sligo,  in  cash,  less  two  months'  interest  at  £5  per  cent,  per  annum ; 
**  or  in  buyers'  option,  by  their  acceptance,  at  two  months'  date ;  any 
^'  balance  to  be  paid  or  received  when  quantity  is  ascettained." 

<'  Should  the  vessd  not  arrive  on  or  before  the  20th  of  June  next, 
^  this  o6ntract  to  be  void.  In  ease  of  any  dispute,  this  contract  not 
« to  be  void ;  ii  being  agreed  by  buyers  and  seHers  to  leave  the  same 
**  to  tw^  London  coam  factors,  mutually  chosen,  or  their  umpire,  and 
^Vto  be  bound  by  their  deoiBton." 

'^  Bags,  say  tlurty-three  hundrM  and  sixty*five,  to  be  reserved 
''for  seller^s  account." 

''  All  risk  of  imderwriters  for  seller's  account." 

«  MlDDLBTON  &  POLLBXPEN.'* 
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Several  letters  were  also  incorporated  by  reference  with  the  case ;  E.  T.  1862. 
but  it  is  not  necessary  to  refer  to  them  in  detail.  v.^ — v 

MONTOOmBT 

The  case  further  stated  that,  by  the  contract  between  the  parties,  «. 

having  regard  to  the  usage  of  the  "port,  the  *'  Surf"  was  obliged  to 
discharge  her  cargo  at  the  quay ;  and  the  defendants  were  not  bound 
to  take  delivery  elsewhere. 

The  *'Surf"  arrived  at  Oyster  Island  on  the  12th  of  June; 
and  the  captain  having  anchored  and  moored  there  in  the  usual 
place,  proceeded  to  the  town  of  Sligo  on  that  day,  and  employed  the 
defehdants  as  ship's  agents.  The  defendants  did  noi  inform  the 
captain  that  the  defendants  were  the  consignees  of  the  cargo,  nor 
that  the  captain  was  under  any  obligation  as  to  the  time  of  the 
arrival  of  the  ship.  The  report,  bearing  date  the  12th  day  of 
June  1861,  is  in  the  handwriting  of  a  clerk  of  defendants,  and 
signed  by  the  captain,  and  was  on  that  day  delivered  at  the  custom- 
house, and  which  report  was  incorporated  with  the  ease.  The 
**  Surf  is  a  vessel  of  about  270  tons  burden,  and  when  loaded  draws 
about  twelve  feet  of  water.  The  tide  was  favorable  to  allow  the 
vessel  to  go  up  to  the  quay  side  on  the  day  of  her  arrival  at 
Oyster  Island ;  and  on  the  following  day  (the  13th  of  June), 
and  on  the  14th  also,  there  was  a  possibility  of  her  going  up  with 
a  tug-steamer's  assistance ;  but  that  as  the  wind  was  blowing  down 
the  river,  she  could  not  go  up  without^  the  assistance  of  a  tug- 
steamer  on  any  of  those  days,  and  if  she  had  had  the  assistance 
of  a  tug  on  the  12th  and  13th  of  June,  and  possibly  on  the  14th  of 
June,  she  could  have  proceeded  up  to  the  quay  side.  The  defend- 
ants on  the  12th  of  June  offered  a  tug  to  the  captain,  but  the 
captain  declined  to  avail  himself  of  the  assistance  of  said  tug,  on 
the  ground  of  expense.  Owing  to  the  circumstance  of  the  '*  cut- 
ting off"  of  the  spring  tides,  the  '*  Surf"  was  unable  to  go  up  to  the 
quay  side  on  any  subsequent  day  after  the  14th,  before  the  21st 
of  June ;  and  she  went  up,  with  the  assistance  of  a  tug-steamer, 
to  the  quay  side,  on  the  21st  of  June  1861 ;  and  the  said  de* 
fendants  thereupon  repudiated  the  said  cargo,  and  declared  the 
contract  void,  and  refused  to  accept  the  cargo,  though  requred  so 

VOL.  13.  23  L 
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£•  T.  1862.  to  do,  inasmuch  as  the  '^Surf*  had  not  arrived  on  or  before  the 

V ,,-../ '  20th  of  Jones  and  thereupon,  after  such  refusal  of  the  defendants, 

V.  Mr.  Harper  Campbell,  a  merchant  in  Sligo,  bj  the  authority  of  the 

agents  of  the  plaintiff,  entered  the  cargo  of  the  vessel  at  the  custom- 
house on  the  27th  of  June,  and  then  commenced  to  discharge  same 
on  said  quay,  and  sold  same  for  a  sum  considerably  less  than  the 
sum  which  the  defendants  agreed  to  pay  for  same;  and  the  loss 
sustained  by  the  plaintiff  amounted  to  £472.  lis.  5d.  No  case 
previous  to  the  present  has  arisen,  in  which  a  vessel  bound  for 
Sligo,  obliged  to  arrive  before  a  given  day,  had  arrived  at  Oyster 
Island  within  the  specified  time,  but  had  not  arrived  at  the  quay 
until  after. 

At  the  close  of  the  case  on  both  sides,  the  Lobd  Chief  Justics  ' 
informed  the  jury  that,  as  the  *^  Surf  was  obliged  to  deliver  her 
cargo  at  the  quay,  in  his  opinion  she  was  obliged  to  be  at  or  along- 
side the  quay  on  or  before  the  20th  of  June,  and  that  the  fact  of  her 
having  arrived  at  Oyster  Island  before  the  20th  of  June  was  not 
sufficient,  though  it  appeared  that  where  she  so  arrived  was  within 
the  natural  port  and  harbour  of  Sligo ;  and  therefore  he  directed  the 
jury  to  find  that  the  vessel  had  not  arrived  on  or  before  the  20th  of 
June ;  to  which  direction  of  the  Lord  Chief  Justice  Counsel  for 
the  plaintiff  objected,  and  required  him  to  direct  the  jury  that,  as 
the  *'  Surf"  had  arrived  at  Oyster  Island,  which  is  within  the  port 
and  harbour  of  Sligo,  before  the  20th  of  June,  that  such  was  an 
arrival  within  the  terms  of  the  contract  between  the  parties ;  which 
the  Lord  Chief  Justice  refused  to  do,  but,  by  consent  of  the  par- 
ties, reserved  liberty  for  the  plaintiff  to  move  to  have  a  verdict 
entered  for  him  for  the  sum  of  £472.  lis.  5d.,  being  the  damage 
sustained  by  the  plaintiff,  if  he  should  have  so  directed;  and  plain- 
tiff's Counsel  further  objected  to  the  direction  so  given  by  the  Lord 
Chief  Justice,  and  required  him  to  leave  to  the  jury,  as  a  question 
of  fact,  whether  the  vessel  had  arrived  on  or  before  the  20th  of 
June,  within  the  true  intent  and  meaning  of  the  contract  between 
the  parties ;  which  the  Lord  Chief  Justice  refused  to  do,  but  by 
consent  of  the  parties  reserved  liberty  for  the  plaintiff  to  move  for  a 
new  trial,  if  he  should  have  done  so;  whereupon  the  jury  found  a 
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verdict  for  the  defendants,  under  the  direction  of  the  Lord  Chikf  E.  T.  1862. 
-  OmmonPteoM 
Justice.  « y^^-^^ 

MONTOOMBBT 

On  the  15th  of  Janoary  last  a  conditional  order  was  obtained,  oh  v. 

the  part  of  the  plaintiff,  to  set  aside  the  verdict  and  to  change  same 
into  a  verdict  for  the  plaintiff,  or  for  a  new  trial,  on  the  groand  of 
misdirection,  and  that  the  Lord  Chut  Justice  had  not  mled 
according  to  law  at  the  trial,  in  refusing  to  leave  to  the  jary  as  a 
qnQstion  of  fact,  whether  the  vessel  had  arrived  on  or  before  the 
20th  of  Jone  1861,  within  the  true  intent  and  meaning  of  the 
contract. 

Cause  was  shown  on  behalf  of  defendants  against  making  absolute    AwU  36, 28, 

29 
said  conditional  order,  by—  j^  ^J^  ^^^ 

MaedoHogh  and  Purceil. 

Seijeant  Armstrong  and  2>.  C.  Heron  (with  whom  was  W.  J. 
Corrigan)y  appeared  on  behalf  of  the  plaintiff  in  support  of  the 
conditional  order. 

The  following  authorities  were  cited  during  the  argument : 
Shadforth  v.  Higgin»(a);  Glaholm  v.  Hage$(b)i  Crookewii  v. 
Fletcher  (e)  ;  Parker  v.  Winlow  (d)  ;  Broum  v.  Johmon  (e)  ; 
Brereton  v.  Chapman  (f)  ;  Whitwell  v.  Harrison  (g)  i  Soames  v. 
Lonergan(h)\  Lang  v.  Anderson  {%)i  Graham  v.  Barrett  {K)\ 
Moir  V.  Royal  Exchange  Insurance  Company  (I);  Lindsay  v. 
Janson  (m) ;  Jarman  v.  Coape  (») ;  Dagleish  v.  Brooke  (o) ;  Smith 
Thompson  (p) ;  Williams  v.  Marshaling) ;  Mellish  v.  Staniforth  (r) ; 
Reyner  v.  Pearson  (s) ;  Thompson  v.  Gillespie  (t) ;  Wells  v.  Hep* 

(a)  3  Camp.  385.  (b)  2  M.  ft  Gr.  207. 

(c)  IH.  ftN.893.  (<0  7EL&BLMa 

(«)  10M:ft  W.  331.  09  TBing.  549. 

C^)  2Ex.IL  135.  (A)  2B.&  C.  564. 

.  (t)  3  B.  &  C.  496.  (A)  5  B.  &  Ad.  411. 

(0  4  Camp.  85;  8.  C,  6  Taimt.  241. 

(pO  4  H.  &  N.  699. 
(fi)  2  Camp.  613 ;  S.  C,  13  East  394. 
(o)  15  East  295.  (p)  8  C.  B.  44. 

iq)  6  Taont.  596.  (r)  3  Taimt  499. 

(s)  4  Taunt  662.  CO  ^  ^  &  BL  209. 
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T.  T.  1862.  UH>od(a)i  Huteheson  y.  Sowker{b)\    Neilson  y.   Hafford{e)% 

^  Levin  y.  Newnham(d);  Kell  y.  Anderson  {e)\  Starkie  on  Evi- 

p,  dencey  pp.  56,  625 ;  Roscoe's  Criminal  Evidence^  p.  921. 

""""'•"•  Cur.advuU. 


Christian,  J. 
Jn^  7.  The  facts  are  so  fully  stated  in  the  special  case  that  it  is  not 

necessary  to  repeat  them.  They  were  not  found,  by  the  jury,  but 
by  consent  of  the  parties  they  are  to  be  taken  as  if  they  had  been 
so  found.  The  Chief  Justice,  at  the  trial,  taking  those  facts  to  be 
conceded  (as  they  were),  treated  the  case  as  being  one  for  a  direction, 
and  he  directed  a  Yerdict  for  the  defendants.  The  plaintiff's  Counsel 
objected,  first,  that  if  there  was  to  be  a  direction,  it  ought  to  be  a 
direction  in  their  faYor ;  but,  secondly,  having  failed  in  that,  they 
insisted  that  it  was  not  a  case  for  a  direction  at  ail,  but  was  one  of 
fact,  to  be  left  to  the  jury. 

It  is  obYious  that  the  latter  contention  ought  to  have  preceded 
the  former,  because  if  it  were  well  founded,  the  former  question 
could  not  arise.  And  that  is,  in  my  opinion,  the  true  state  of 
the  case. 

The  point  to  which  the  case  resolved  itself  was,  whether  a 
certain  condition  in  defeasance  of  this  contract,  which  was  one 
for  the  purchase  of  a  cargo  of  corn,  then  at  sea  on  its  transit 
from  New  York  to  Sligo,  had  been  performed  by  the  vendors  ? 
That  condition  was  in  these  terms,  '*  Should  the  vessel  not  arrive 
on  or  before  the  20th  of  June  next,  this  contract  to  be  void."  In 
fact  the  vessel  arrived  on  the  12th  of  June  at  Oyster  Island, 
which  is  four  miles  from  the  quays  of  Sligo,  but  is  within  the 
natural  port  and  harbour  of  Sligo,  where  there  is  an  ordinary 
place  of  anchorage  for  vessels  of  all  classes  bound  for  Sligo,  with 
'  mooring  posts  provided  to  keep  them  in  safety,  and  on  arrival  at 
which  all  vessels  report  themselves  at  the  custom-house,  and  become 
liable  to  customs  and  port  dues ;  and  where  vessels  of  a  certain 

(a)  3  B.  &  Ad.  20.  (6)  5  M.  &  W.  535. 

.  (c)  8  M.  &  W.  823.  (d)  4  Tannt.  722. 

(e)  10  M.  &  W.  498. 
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draught  of  water  commence  discharging  their  cargoes  into  lighters,  T.  T.  1862. 
«    ,                              _       ,        ,                    ^    ,                 Common  PUa9 
at  the  expense  of  the  consignees.    But  by  the  usage  of  the  port,     ^ ^^-^^ 

MONTOOKBBT 

a  vessel  of  the  draught  of  water  "of  the  '^  Surf,"  the  vessel  then  o. 

in  question,  is  obliged  to  discharge  her  cargo  at  the  quay,  and 
the  consignee  is  not  bound  to  take  delivery  elsewhere,  and  the 
lay  days  do  not  commence  to  run  until  after  her  arrival  at  the 
quay.  For  reasons  mentioned  in  the  case,  and  to  which  I  refer 
without  repeating  them,  the  ''Surf,"  though  she  anchored  at 
Oyster  Island  on  the  12th  of  June,  and  on  the  same  day, 
through  the  instrumentality  of  the  defendants  themselves  as  ship's 
agents,  duly  reported  herself  at  the  custom-house,  did  not  come 
along  side  the  quay  until  the  2l8t.  The  defendants  then  refused 
the  cargo,  upon  the  ground  that  the  condition  was  broken  and 
the  contract  forfeited.  They  insisted,  and  they  now  insist,  that 
there  was  no  arrival  within  the  meaning  of  this  contract  until 
the  21st.  The  plaintiif  on  the  other  hand  insists,  that  the  vessel 
** arrived"  upon  the  12th,  and  that  the  delay  which  followed 
was  only  material  in  the  computation  of  lay  days  and  demurrage, 
but  could  not  work  a  forfeiture  of  the  contract  The  issue  to  be 
tried  was,  whether  there  had  been  an  arrival  on  or  before  the  20th 
of  June  ?  The  question  I  have  now  to  consider  is,  to  whom,  assuming 
the  facts  which  are  stated  in  this  case,  did  it  appertain  to  answer 
that  question,  whether  to  the  Judge  or  to  the  jury? 

It  is  plain  that  the  condition  must  be  read  as  if  the  words  "  at 
Sligo"  followed  the  word  "arrive;"  of  its  own  force  "arrive" 
imports  some  terminus  ad  quem^  and  the  sentence  is  incomplete 
and  unmeaning  until  we  ascertain  what  that  is.  Well,  the  context 
at  once  supplies  it.  The  sentence  which  precedes  the  condition 
clearly  shows  that  the  words  "at  Sligo"  are  those  which  the 
ellipsis  supposes.  This  was  admitted  by  the  defendant's  Cdvnsel, 
and  was  assumed  and  argued  upon  at  both  sides.  Well,  prima 
/acie,  "  arrive  at  Sligo,"  means  the  same  thing  as  "  arrive  at  the 
port  of  Sligo."  So  Byles,  J.,  lays  it  dowQ  in  Lindsaif  v.  Jamon. 
He  says,  "  The  words  in  the  policy  '  to  the  Mauritius '  mean 
"the  same  thing  as  the  words  "to  Fort  Louis  in  the  Mauritius,' 
"  because  if  a  vessel  is  bound  to  any  country,  it  means  bound  to 
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T.  T.  1862.  ^<8ome  port  there."    Again,  prima  facie,  the  port  of  any  place 
Common  Pleat 
'     means  its  natural  port  and  harbour ;  and  therefore  I  apprehend  that 

MONTOOUBBT  . 

17.  in  a  perfectly  simple  case,  such  for  example  as  a  wager  that  a  vessel 

JUBDLXTON. 

at  sea  would  arrive  at  a  particular  place  before  a  particuUr  day, 
that  would  be  held  to  mean,  in  the  absence  of  special  circom- 
stances,  arrive  anywhere  within  the  natural  port  and  harbour  of 
that  place.  But  experience  tells  us  that  the  nature  of  special 
contracts  may  be  such  as  to  render  it  impossible  to  adhere  to  this 
primary  signification,  whether  the  words  be,  arrive  at  the  place, 
simply,  or  what  is  at  least  prima  facie  equivalent,  arrive  at  the 
port  of  the  place.  In  construing  one  contract  it  may  be  necessary 
to  hold,  in  order  to  effectuate  the  intention,  that  within  its  meaning, 
the  vessel  has  arrived,  although  she  is  far  outside  the  natural  port 
In  construing  another  contract  it  may  be  necessary  to  hold  that  she 
has  not  arrived,  although  she  has  got  within  the  natural  port.  The 
cases  in  East  and  in  Taunton,  which  were  referred  to  in  the  argument, 
were  cases  of  the  first  description ;  the  present  case,  the  defendants 
insist,  is  one  of  the  second  description.  In  both  clases  of  cases  it 
is  obviously  necessary  (and  is  invariably  done),  to  have  recourse  to 
parol  evidence — evidence  of  local  peculiarities,  of  tidal  variations, 
of  usage  as  to  places  of  anchorage  and  discharge  of  cargo,  and  the 
like;  and  the  facts  stated  in  this  special  case  are  all  of  that 
character.  Now  what  in  my  opinion  is  established  by  the  cases 
which  were  cited — I  refer  particularly  to  Beyner  v.  Pearson  (a) ; 
Levin  v.  Neumham  (ft) ;  Jarman  v.  Cotq^  (e) ;  Dagleish  v. 
Brooke  {d)\  Lindsay  v.  Janson{e) — is  this,  that  the  question  of 
arrival  or  departure,  whichever  it  be,  is  essentially  a  question  of 
fact ;  and  that  however  out  of  all  dispute,  either  upon  proof  or  upon 
concession  dispensing  with  it,  may  be  the  external  circumstances, 
however  clear  it  is  (as  of  course  it  always  is),  that  the  construction 
of  the  contract  belongs  to  the  Court,  and  however  palpable  may  be 
the  conclusion  resulting  from  the  combination  of  those  two,  the 
circumstances   (proved  or  admitted)  and  the  contract,  upon  the 

(fl)  4  Taunt.  662.  (6)  Ibid,  722. 

(c)  13  East,  394.  {d)  15  East,  295. 

(e)  4  H.  &  N.  699. 
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question  at  issue,  namely,  arrival  or  departure,  yet  as  that  question  T.  T.  1862; 
is  in  its  nature  one  fact,  it  is  one  to  which  the  jury,  and  the  jury      .^    y    / 
only,  can  respond.  9. 

The  cases  in  East  and  TawUon  arose  upon  policies  of  marine 
insurance  of  a  peculiar  kind,  much  in  use  during  the  great  war  in 
the  early  part  of  the  present  century,  when  almost  the  whole 
seaboard  of  the  continent  of  Europe  was  under  the  power  or 
influence  of  France.  In  those  policies  the  widest  latitude  was 
allowed  to  the  assured  in  the  selection  of  a  port  of  discharge,  the 
most  sweeping  indemnity  was  given  against  capture  at  sea,  and 
all  other  sea  risks :  but  the  insurance  companies  insisted  on  being 
exempt  from  liability  for  land  risk,  t.  e^  from  capture  by  a  land 
force ;  and  with  a  view  to  that,  inserted  in  the  policies  the  clause 
Qn«  which  these  cases  arose,  ^*free  of  capture  or  seizure  in  seaport 
or  ports  of  discharge.**  In  all  of  the  cases,  the  vessel  intending, 
if  it  could  be  safely  done,  to  land  the  cargo  in  a  certain  port,  was 
hovering  in  the  approaches  to  it,  waiting  for  intelligence,  but  far 
outside  the  natural  harbour,  when  she  was  captured  by  a  force 
from  the  land.  The  question  in  all  was  whether,  within  the 
meaning  of  the  parties  to  the  policy,  that  was  a  capture  in 
her  port  of  discharge  ?  If  it  was,  the  Companies  were  not  liable. 
In  none  of  them  was  there  any  dispute  as  to  the  facts ;  or  if 
there  was,  they  were,  as  in  this  case,  cleared  up  beyond  dispute. 
It  is  true  no  special  case  was  stated;  no  such  practice  existed 
then — ^but  the  facts  were  as  much  assumed  as  if  there  had  been 
a  special  case.  The  question  was,  what  on  ascertained  facts  was 
the  meaning  of  the  parties?  Was  *'port"  to  be  taken  in  its 
proper  natural  sense,  or  in  a  larger  and  more  liberal  sense  ?  Well, 
it  was  said  there,  as  here,  that  the  only  thing  in  dispute  was 
the  construction  of  the  contract,  and  that  that  was  for  the  Judge. 
Accordingly  in  the  first  of  them  that  we  have  reported,  Mellish  v. 
Stanniforth  (a),  Mansfield,  C.  J.,  was  of  opinion  it  was  a  question 
of  law.  As  the  report  says — '^  The  Chief  Justice  being  at  that  time 
''of  opinion  that  it  was  a  question  of  law,  whether  the  vessel  was  in 
*'port  within  the  meaning  of  the  warranty,  the  jury  found  a  verdict 

(a)  8  Taimt  500. 


Digitized  by 


Google 


184  COMMON  LAW  REPORTS. 

T.  T.  1862.  ^*for  the  plaintiff."    But  the  sabsequent  cases,  both  in  the  Com- 
-    ^»  ,^^  mon  Bench  and  the  Queen's  Bench,  conclusively  settled  that  it  was  a 

MOMTCK)MKaT 

^.  question  of  fact.    In  Reyner  v.  Pearson^  the  Chief  Justice  at  the 

MiDDiATON.  ^  J  ^rpfeawd*  his  opinion  to  be,  that  on  the  facts  the  vessel  was  in 
her  port  of  discharge,  in  which  even  they  ought  to  find  for  the 
the  defendant;  but  he  did  not  direct  them  to  do  so,  he  left  the 
question  to  them,  and  they  found  against  his  opinion,  and  for  the 
plaintiff.  '  The  Court  refused  to  disturb  the  verdict,  holding  '^  that 
*'  it  was  a  question  of  all  others  peculiarly  fit  for  the  decision  of  the 
^  jury*'*  Levin  Y.  Neumham  was  to  same  effect.  The  same  ques- 
tion eame  before  the- Queen's  Bench  about  the  same  time  in  Jamuin 
V.  Co«^  and  Dagieith  v.  Brooke.  Upon  reference  to  the  reports 
of  those  cases  it  will  be  seen  that  the  facts  are  spoken  of  as  being 
quite  out  of  dispute.  The  sole  question  was,  whether  within  the 
meaning  of  the  written  contracts,  as  applied  to  those  undisputed 
facts,  the  ascertained  place  where  the  capture  took  place,  was  within 
the  ship's  port  of  discharge  ?  The  Court  held,  in  both  cases,  that 
this  was  a  question  for  the  jury  exclusively.  In  the  more  modem 
case  of  Lindsay  v.  Janson  (a),  the  terms  of  the  policy  were  "  arrival 
at  the  Mauritius."  If  the  loss  which  occurred  was  after  "  arrival 
at  the  Mauritius  "  (which,  as  shown  by  the  Judge  at  the  trial,  meant 
the  same  thing  as  '*  at  Fort  Louis  in  the  Mauritius  "),  the  plaintiff 
was  entitled  to  succeed.  Well,  the  f^cts  were  as  clearly  ascertained 
there  as  here.  The  ship  arrived  at  the  Bell  Buoy,  the  locality  and 
other  circumstances  of  which  were  undisputed.  Substitute  for  Port 
Louis  in  the  Mauritius,  Sligo  in  Ireland,  and  for  the  Bell  Buoy, 
Oyster  Island^  and  you  have  this  very  case  (I  mean  of  course  as 
regards  the  question  I  am  now  considering,  t.  e^  whether  the 
question  of  arrival  is  one  of  law  or  fact).  Byles,  J.,  who  tried 
the  case,  took  the  same  view  as  the  Lord  Chief  Justice  did  here. 
*'  He  expressed  his  opinion  that,  taking  the  evidence  to  be  true,  the 
question  whether  this  vessel  had  arrived  was  one  of  law."  He  was 
wrong  in  that,  as  the  subsequent  decision  in  the  case  shows.  But  he 
did  not  act  on  his  opinion  by  directing  a  verdict,  but  left  it  to  the 
jury  to  say  "  whether  the  Bell  Buoy  was  part  of  the  Mauritius." 

(a)  4  H.  &  N.  690. 
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Great  stress  was  laid  in  the  argument  here  on  the  force  of  that  T.  T.  1862. 

.«  .  .    1      -1.    .        .  «     ,     ,  ■«       .    .         .       Common  Pieas 

question,  as  it  it  entirely  distinguished  that  case.    But  it  is  quite     *—    y 

MONTOOMBBT 

obvious  that  the  difference  between  that  and  the  question  '*  whether  v, 

MIDiDLKTON. 

the  vessel  had  arrived  at  the  Mauritius,"  was  merely  one  of  words. 

The  place  of  arrival  being  known,  to  ask,  was  that  place  part  of  the 

Mauritius,  was  obviously  identical  with  asking  had  she  arrived  at 

the  Mauritius.    The  real  question  there,  as  here,  and  as  in  the 

former  cases,  was,  whether  the  known  place  the  vessel  was  at,  on 

a  given  day,  was  or  was  not  the  place  meant  by  the  contract  ?    If 

the  LoBD  Chief  Justice,  at  the  trial  of  this  case,  after  expressing 

his  own  opinion  that  the  ^*  Surf*  had  not  arrived  on  or  before  the  20th 

of  June,  had  left  it  to  the  jury  to  say  whether  Ojrster  Island  was 

part  of  SUgo,  within  the  meaning  of  the  contract,  the  case  would  be 

(for  the  present  purpose)  identical  with  Lindsay  V.  Jatuon^  and  the 

plaintiffs  would  not  I  think  have  any  valid  ground  of  objection. 

Well,  in  Lindsay  v.  Jansan  the  jury  found  in  accordance  with  the 

Judge's  opinion ;  and  a  new  trial  having  been  moved  for,  the  Court 

of  Exchequer  were  unanimously  of  opinion  that  the  question  was 

one  of  fact  for  the  jury,  and  that  they  had  answered  it  rightly. 

Pollock,  C.  B.,  says,  "  whether  a  vessel  has  arrived  within  a  harbour, 

is  purely  a  question  of  fact."    Bramwell,  B.,  says,  "  a  question  as  to 

the  identification  of  a  place  or  person  named  is  a  question  of  fact." 

The  latter  learned  Judge  supposes  a  case  which  very  well  illustrates 

the  matter. — "  If,"  he  says,  "  the  plaintiff  had  demurred  to  a  plea 

'^  setting  out  all  the  circumstances  leading  to  the  inference  that  the 

«<  vessel  had  arrived,  no  judgment  could  have  been  given  whether 

'*  there  was  an  arrival  at  the  Mauritius  or  not,  because  we  could  not 

know  the  fact.**    Why  not  ?    Because  the  inference  which  remained 

to  be  drawn  was  one  of  fact,  and  could  therefore  be  drawn  by  a  jury 

only.  The  case  now  before  us  differs  from  the  one  put  by  Mr.  Baron 

Bramwell  only  in  this,  that  instead  of  the  circumstances  being 

admitted  by  a  demurrer  to  a  plea  stating  them,  they  are  admitted 

by  a  consent  to  a  special  case.    But  we  cannot  have,  any  more  than 

the  Court  could  there,  "  known  the  fact"  of  arrival  or  non-arrival ; 

because  the  jury,  who  alone  could  draw  the  inference,  were  not 

allowed  to  do  so. 

VOL.  13.  24  L 
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T.  T.  1862.       Between  those  authorities  and  the  present  case  I  confess  I  am 
wi.-^.^-.-./  '  unable  to  discern  any  solid  distinction.     It  was  asserted  by  the 
V,  defendant's  Counsel  that  they  are  entirely  different.    Those,  it  was 

MZDDLXTo  .  ^^^  ^^^  quite  plain  cases,  obviously  mere  questions  of  fact.  Was 
the  vessel  when  captured  within  a  port  of  discharge  ?  Had  she,  before 
she  was  lost,  arrived  at  the  Mauritius  ?  Was  the  Bell  Buoy  piurt 
of  the  Mauritius?  What  are  these  but  questioift  of  fact?  Well, 
so  I  say;  although,  aa  to  its  being  so  very  clear  that  they  were 
so,  it  is  to  be  observed  that,  at  the  trial,,  in  more  than  one  of  them, 
the  Judge  was  of  opinion  that  they  were  questions  %i  law.  But 
as  yet,  after  having  heard  this  case  twice  argued,  I  have  heard 
nothing  but  bare  assertions  to  show  how  it  is  that  those  questions 
were  more  or  less  questions  of  fact  than  is  the  question  here — had 
the  "  Surf"  arrived  at  SUgo?  Was  arrival  at  Oyster  Island  arrival 
at  Sligo?  Was  Oyster  Island  part  of  SUgo,  within  the  meaning 
of  these  parties  ?  The  result  of  the  cases,  as  I  understand  them, 
is,  that  the  question  of  arrival  at  a  port  or  a  place  is  purely  a 
question  of  fact.  Into  that  question  there  enters  largely,  in  each 
particular  case,  the  intent  of  the  parties ;  but  that  intent  is  to  be 
collected,  not  from  a  written  document  only  (if  so,  it  would  be 
for  the  Court),  but  from  a  written  document,  combined  with  evi- 
dence of  external  circumstances ;  and  it  is  a  jury  only  to  whom 
the  law  entrusts  the  duty  of  effecting  that  combination,  and  extrac- 
ting the  result  It  is  said  that  the  facts  here  were  all  ascertained, 
and  that  all  that  remains  is  to  construe  the  written  document,  and 
that  that  is  for  the  Court  That  is  really  begging  the  questioni 
The  facts  are  not  ascertained.  The  grand  fact — the  ultimate  fact— 
the  one  which  is  to  be  affirmed  or  negatived  by  the  verdict,  namely, 
did  the  vessel  arrive  ?  that  is  not  ascertained.  All  the  facts  which 
are  stated  in  the  special  case  are  no  UKMre  than  subordinate  eviden- 
tiary facts,  which  conduce  towards  the  pro<^  of  that  which  is  itself 
but  a  fact.  The  Judge  will  instruct  the  jury  upon  the  construction 
of  the  contract,  if  any  question  of  mere  construction  arises  on  it ; 
but  it  is  for  the  jury  to  combine  the  contract  thus  construed  with 
the  external  circumstances,  and  to  extract  the  ultimate  inference, 
was  there  an  arrival,  according  to  the  true  intent  and  meaning  of 
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the  parties?    I  askad,  at  the  close  e<'  th«  argnmaat, for  authority  T.  T.  1862. 

CotmumPlcus, 

bearing  upon  this  qiiestion,  namely,  wheth^p^  in  eases  which  present     ^— — v ' 

,     _  ^ ,  ,    ^ «  MOKHQomnr 

a  mixed  qaestKm  of  law  and  of  fact,  the  ^Judge  has  a  right,  if  either  v. 

party  object  to  it,  to  monow.  the  queetien,  if  I  OMiy  so  express  it, 
separating  the  element  of  pure  £Eict  from  those  ef  pare  law ;  sending 
the  former  only  to  the  jury,  reserrix^g  the  latter  for  himself;  and 
according  to  their  findings  upon  the  lonner^  directing  a  verdict  on 
the  issue  ?  The  e&ct  of  that  praoesa  isibis,  Ihat  it  ts  ihe  Judge,  and 
not  Uie  jury,  who  detemnines  the  ukimaite  fact  No  authority  on  the 
precise  point  was  produced  at  either  side ;  but  the  ^eases  in  Hbel 
were  referred  to ;  and  in  those  cases  unquestionably  the  Judge  can- 
not resort  to  that  process,  but  must  send  the  mixed  question  entire 
to  the  jury.  It  was  said  that  rested  on  the  statute.  But  the  statute 
was  only  declaratory;  and  though  it  in  its  terms  dealt  only  with 
criminal  prosecutions,  the  principle  is  now  strictly  acted  on  in 
civil  actions.  I  confess  I  think  it  ought  .te  be  so  in.aU  those  mixed 
cases.    The  parties  have  a  right  in  my  opinion  to  kare  the  question  ^ 

go  entire  to  the  jury,  with  the  opinion  or  advice  of  the  Judge  on  the 
elements  of  law  which  it  contains.  The  ultimate  issue  is  one  which 
the  jury  nuM  affirm  at  afaei;  and  I  do  not  see  how  it  is  possible 
to  withhold  from  them  any  one  of  the  elements  of  which  that  issue 
is  composed.  No  doubt  that  involves  this  anomaly,  that  a  jury  may 
be  affirming  a  point  of  law  or  of  construction;  btit  that  is  an  ano- 
maly inseparable  from.the  nature  ef  the  rtoributtal  to  which  we  refer 
our  qoestibns  of  flEU^t.  I  am.  ooi  sure  that  justioe  is  <rften  the  suffisrer 
fyowL  iti  and  I  4o  not  think  it  wottld  be  here.  I  have  my  own 
opinion  as  to  what  would  be  just  in  this  •case^.and  what  the  jury 
would  probably  have  fotnd,  if  die  case  had  been  left  to  them.  I  can 
well  understand  that  they  would  have  thought  that  a  condition  of 
this  kind,  for  destruction  of  m  contract,  should  be  strictly  dealt  with ; 
that  it  ahonld  be  construed  as  at  the  date  of  the  contract — a  con- 
struction fixed  and  UBiform,  and  not  varying  according  to  the 
draught  of  such  particular  vessel,  or  the  chances  6f  the  tide  at 
the  time  of  her  arrival;  and  that  when  this  vessel  on  the  12th  of 
June  dropped  her  anchor  at  Oyster  Island,  reported  herself  at  the 
custom-house,  and  became  subject  to  the  customs  and  port  dues, 
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T.  T.  1862.  that  the  condition  was  once  for  all  performed,  and  that  the  delay 
— -X '  *  which  followed  was  merely  an  affair  of  lay  days  and  demurragOy  and 

MONTOOMEBT 

V.  possibly  of  deduction  for  special  damage,  if  any  such  accrued  from 

the  delay.  Thinking,  as  I  do,  that  the  question  was  one  for  the 
jury,  it  is  not  necessary  for  me  to  give  any  opinion  upon  the  other 
question  in  the  case,  namely,  if  it  were  a  case  for  a  direction,  in 
whose  favor  ought  that  direction  to  be  ?  I  do  not  think  that  ques- 
tion arises,  which  I  regret ;  as  I  should  have  preferred  disposing  of 
the  case  in  a  way  that  would  not  involve  further  litigation ;  but  it 
is  very  important  to  preserve,  free  from  confusion,  the  line  which 
separates  the  respective  functions  of  the  Judge  and  the  jury ;  and  I 
think  the  proper  rule  to  make  in  the  case  is,  to  send  it  to  be  tried 
again. 

Eeooh,  J.,  said  that  he  concurred  in  the  judgment  pronounced 
by  Ghbistian,  J.,  being  unable  to  distinguish  this  case  from  that  of 
Lindsay  v.  Janson, 

Ball,  J.,  said  that,  not  having  been  present  at  the  close  of  the 
argument,  he  took  no  part  in  the  judgment  of  the  Court 

MONAHAN,  C.  J. 

In  this  case,  I  have  the  misfortune  to  differ  from  the  two  Mem- 
bers of  the  Court  who  have  preceded  me ;  and  it  will  therefore  be 
necessary  for  me  to  state,  at  some  length,  the  facts  of  this  case,  and 
the  grounds  of  the  opinion  at  which  I  have  arrived. — [His  Lordship 
stated  the  facts  of  the  special  case,  and  the  terms  of  the  contract]. — 
The  question  before  us  is,  whether  the  vessel  should  have  arrived  at 
the  quay  of  Sligo  within  the  time  limited,  or  whether  an  arrival  at 
Oyster  Island  is  sufficient  ?  In  other  words  whether,  the  jury  having 
found  all  the  facts  and  surrounding  circumstances,  is  it  for  the  Court 
to  construe  the  written  document,  or  whether  I  should  have  left  to 
the  jury  to  find  what  the  parties  intended  by  the  contract  which 
they  made  ?  This  is  a  contract  which,  by  the  Statute  of  Frauds, 
must  be  in  wj^iting,  and  parol  evidence  of  which  could  not  be 
received.    The  general  rule  as  to  whose  province  it  is  to  decide 
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such  questions  is  laid  down  in  the  case  of  Neiison  y.  Hafford(a).  T.  T.  1862. 
_,  ,  _  ,  ,  .  -  ,  ,  .  ,  CtnnmonPUa$, 
The  question  there  was,  what  was  the  meaning  of  the  word^  m  the     , ' 

■ONTOOnBT 

specification  of  a  patent — **  The  shape  of  a  receptacle  is  immaterial  v. 

lEZDDLBTON. 

to  the  effect,  and  may  be  adapted  to  local  circumstances."  It  was 
contended  that  the  jury  was  the  proper  tribunal  to  decide  the 
meaning  of  those  words;  but  the  Court  held  dififerently,  Baron 
Parke  saying,  **  We  are  clearly  of  a  different  opinion.  The  con- 
*^  struction  of  all  written  instruments  is  for  the  Court,  whose  duty 
''it  is  to  construe  all  such  instruments,  as  soon  as  the  true 
<< meaning  of  the  words  in  which. they  are  couched,  and  the'sur- 
'*  rounding  circumstances,  if  any,  have  been  found  as  facts  by 
*'  the  jury ; "  and  he  proceeds  to  show  the  mischief  that  would 
result  from  a  contrary  rule.  Juries,  he  says,  would  give  different 
meanings  to  the  same  contract;  but  when  the  construction  lies 
with  the  Court,  uniformity  is  attained.  The  same  principle  was 
laid  down  in  HtUcheson  v.  Bowker{b).  There,  the  defendants, 
by  letter,  offered  to  seU  to  the  plaintifis  400  quarters  of  good 
barley^  weighing  521bs.  per  barrel,  at  34s.  per  quarter.  The  plain- 
tiffs to  this  in  their  reply,  after  quoting  the  terms  of  the  offer, 
wrote,  '*  of  such  offer  we  accept,  expecting  you  will  giro  us  fine 
barley  andyw//  weight.**  Evidence  was  given  to  show  that  the 
words  **good"  and  "  fine  "  were  well  known  to  the  trade,  and  that 
fine  barley  was  the  heavier.  The  jury  found  for  the  plaintiff, 
stating  their  opinion  that  the  difference  was  in  weight,  and  that 
the  barley  would,  be  fine  and  good  at  52lb8.  to  the  bushel.  The 
Judge  asked  them  to  re-consider  the  verdict,  and  to  answer  the 
question  whether  there  was  a  difference  between  good  hudjine? 
The  jury  answered  that  there  was,  but  still  persisted  in  finding 
for  the  plaintiff;  which  verdict  was  afterwards  set  aside,  and  a 
nonsuit  entered,  upon  the  ground  that  the  jury  having  found  ^'good 
and  fine "  to  be  different,  it  was  altogether  for  the  Court,  and  not 
for  tiie  jury,  to  say  whether  the  plaintiff's  letter  amounted  to  an 
acceptance.  Again,  in  Wells  v.  Hopwood^c),  the  same  principle 
was  acted  on.  There  the  question  was,  whether  the  ship  had  been 
stranded  ?    The  plaintiff  was  nonsuited,  subject  to  the  opinion  of 

(a)  8  M.  &  W.  823.  (ft)  5  M.  &  W.  585. 

(e)  3  B.  &  Ad.  20. 
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T.  T.  1862.  the  Court  on  a  case  stating  the  facts.    The  Judges  differed  in 
OommonPlea$,       ,,  ,  ,  ..,,,,  ,«  i 

v.-*v '     opinion  ;   but  the  majontj  held  that  the  facts  amounted  to  a 

XONTOOMSBT       ,.      „,,  ,.   ,        .,       , 

V,  stranding*     The  nonsuit  was  accordingly  set  aside ;  and  ever  since 

that  case  it  has  been  held  that  a  similar  state  of  facts  constitutes 
a  stranding,  and  that  whenever  a  question  arises  as  to  whether  a 
vessel  was  stranded  ot  not,  it  is  for  the  Court  to  decide.  In 
Thompson  v.  OUhtpie{a),  hy  the  terms  of  the  charter-party  of  a 
a  ship,  stated  thetein  to  be  at  Sunderland,  a  portion  of  the  freight 
was  made  payable  ia  advance  tipon  the  sailing  of  the  ship ;  the 
ship  left  Sunderland,  but  was  not  prepared  for  sea;  the  bill  of 
lading  was  not  signed ;  the  mate  not  on  board,  and  the  crew  not 
complete.  At  the  trial,  the  Judge  ruled  that  the  ship  had  not 
sailed,  reserving  leave  to  the  plaintiff  to  enter  a  verdict.  It  was 
afterwards,  held  upon  argument,  that  the  ship  had  not  sailed ;  and 
DO  one  suggested  that  U  was  for  the  jury  to  say  whether  the  vessel 
had  sailed.  In  Parker  v.  Winhto  (&),  the  question  was,  whether 
there  had  been  an  arrival,  so  as  to  make  the  lay  days  commence  ? 
and  that  question  was  decided  by  the  Court  without  reference  to 
the  jury.  So  also  in  KeU  v.  Anderson  (c)  and  Browne  v.  John* 
son  (<Q,  it  wbA  similarly  held  that  a  question  as  to  what,  in  point  of 
law,  constituted  an  arrival,  is  for  the  Court,  and  not  for  the  jury. 
Boi  then  it  is  said,  that  several  cases  have  decided  that,  whether 
a  vessel  has  arrived  at  her  port  of  discharge  or  not,  is  a  matter 
of  fact  for  the  jury  to  determine.  Let  us  look  at  what  were  the 
facts  left  ia  the  jury  in  those  cases.  In  Keyser  v.  SeoU  (e\  which 
was  an  action  against  an  Insurance  Company,  the  ship  was  war- 
lanted  free  from  c^tore  at  her  port  of  destination.  She  anchored 
one  GrerBoian  mile  outside  of  the  bar  of  th6  harbour  of  Pillau,  beyond 
wh^e  ships  usually  discharge  any  portion  of  their  cargoes.  The  case 
having  gene  to  the  jury,  a  verdi6t  was  found  for  the  plaintiff; 
and  a  conditional  order  having  been  obtained,'  the  cause  shown 
was  allowed,  on  the  ground  that,  even  admitting  she  intended  to 
make  Pillau  her  port  of  destination,  it  was  not  possible  to  say 

(a)  5  El.  &  Bl.  209.  (6)  7  £1.  &  BL  948. 

(c)  10  M.  &  W.  498.  ((0  10  M.  &  W.  381. 

(e)  4  Taunt.  660. 
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she  had  arrived  within  the  port,  heing  so  far  outside  the  place  T.  T.  1^62. 
where  vessels  were  lightened.     So,  in  Reyner  v.  Pearson  (a) ;  the     <-  ■  v-»^ 

MON'TOOlfBB'T 

ship  was  warranted  free  from  seizure  in  port ;  she  came  to  anchos  ». 

ahout  twenty  English  miles  off  Swinnemund,  having  lost  a  mast 
and  anchor  on  the,  1st  of  November.  No  vessel  ever  lightened 
her  cargp  or  unloaded  there.  The  captain  went  ashore  to  make 
inquiries,  and  the  vessel,  not  yet  being  repaired,  was  captured  on 
the  16th.  Mansfield,.  C.  J*»  directed  the  jury  that,  if  the  vessel 
was  waiting  outside  of  the  port  for  the  purpose  of  discharging^ 
it  might  substantially  be  a  lying  in  the  port.  The  juiy  found 
for  the  plaintiff.  On  a  motion  for  a  new  trial,  Mansfield,  G«  J., 
sidd  that,  as  the  jury  had  decided  that  the  vessel  seised  was 
not  in  the  port  of  Swinnemund,  the  verdict  ought  to  be  upheld* 
But  in  that  case  it  was  not  a  question  of  the  construction  of 
a  written  document,  as  that  admitted  of  no  question;  but  it. was 
simply  a  question  of  fact  whether  the  vessel  was  within  the  port 
of  discharge?  In  Levin  v.  iV!?ttmAajfi (5)«  decided  in  the  following 
year,  a  policy  had  been  effected  upon  a  ship  bound  for  the  Baltic, 
permitted  to  hail  off  any  port  for  information,  warranted  free  from 
capture  in  her  port  of  discharge.  The  vessel  cast  anchor  off  Pillau 
Roads,  eight  or  nine  miles  from  the  shore,  to  enable  the  supercargo 
to  obtain  information,  or  to  discharge  her  cargo ;  and  the  questbn 
which  the  Judge  left  to  the  jury  was,  whether  the  captain  had  made 
PiDau  the  port  of  discharge?  The  jury  found  for  the  plaintiff, 
holding  that  he  had  not ;  and  the  Court  refused  a  conditional  order 
to  set  it  aside.  That  was  simply  a  question  of  fact,  namely,  whether 
a  particular  place  was  the  port  of  discharge?  In  Reyner  v.  Hallio)^ 
which  arose  on  the  same  policy  as  that  tried  in  Reyner  v.  Pearson^ 
the  parties  had  settled  upon  the  supposition  that  the  ship  when 
taken  was  in  the  port  of  Swinnemund;  but  this,  being  done  under 
mistake,  was  held  not  binding;  and  the  plaintiff  was  held  entitled 
to  recover,  the  facts  being  the  same  as  in  Reyner  v.  Pearson^ 
Then,  with  respect  to  DagleUh  v.  Brooke  (d)^  let  us  see  whether 
that  was  matter  of  construction  or  matter  of  fact.    The  vessel  was 

U)  4  Taimt.  662.  (6)  4  Tanmt.  722. 

(c)  4  Taunt.  725.  {d)  15  East*  295. 
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T.  T.  1862.  warranted  free  from  seizure  within  the  port  of  discharge;  and  the 

^^    ^  question  was,  whether  Fillau  Roads  was  her  port  of  discharge,  the 

o.  ship  having  anchored  there  for  the  purpose  of  discharging  her  cargo. 

MiDDLBTON.  j^  ^^  j^^j^  ^j^^  ^y^^  ^^^  arrivcd  at  her  port  of  discharge,  so  as  to 

entitle  her  to  get  a  return  of  part  of  the  premium.  Lord  Ellen- 
borough  told  the  jury  that  the  port  of  discharge  was  the  intended 
place  of  discharge ;  and  it  was  held  that  that  was  a  question  of  fact 
for  the  jury.  The  facts  and  decision  in  Jarman  y.  Co(i^(a)  were 
similar.  Then  comes  the  case  of  WhitweU  y.  Harrison  {h\  in 
which  all  these  cases  were  cited,  and  in  which  it  was  held  that  the 
question  there  was  one  which  the  Court  had  to  decide.  There,  a 
vessel  had  been  insured  from  Liverpool  to  Quebec,  and  thence  back 
to  her  port  of  discharge,  and  until  twenty-four  hours  passed  in  safety 
there;  she  had  intended  discharging  her  cargo  at  the  plaintiff's 
wharf;  but  to  do  so  had  to  discharge  a  great  part  thereof  outside 
the  bar  before  the  wharf,  where  she  remained  several  days,  dis- 
charged her  crew,  and  unloaded  a  great  part  of  her  cargo,  intending 
to  go  to  the  wharf  to  discharge  the  remainder.  Upon  this  state 
of  facts,  there  being  no  fact  in  dispute,  the  Judge  directed  a 
verdict  for  the  plaintiff,  which  was  upheld  by  the  Court.  The 
plaintiff's  Counsel  referred  to  the  cases  in  East  and  Taunton,  as 
showing  that  it  was  a  question  of  fact,  and  ought  to  have  been 
submitted  to  the  jury;  but  the  Court  held  that  those  cases  had 
no  application  to  that  before  it,  and  that,  the  facts  being  clear, 
the  Court,  and  not  the  jury,  had  to  decide.  Lindsay  v.  Janson  (a) 
has  been  much  relied  upon  by  the  plaintiffs ;  but  let  us  consider 
the  circumstances  of  that  case.  A  policy  of  insurance  had  been 
effected  upon  a  ship  from  Swan  River  to  the  Mauritius,  and  for 
thirty  days  after  arrival.  It  appeared  that  the  ships  which  intended 
to  discharge  their  cargoes  entered  the  harbour  of  Port  Louis ;  but 
ships  in  ballast,  as  the  one  in  question,  anchored  at  the  Bell  Buoy, 
about  two  miles  outside.  The  case  was  tried  before  Byles,  J.,  who 
said  that  the  words  **  to  the  Mauritius  ^  meant  the  same  thing  as  to 
^^  Port  Louis,"  in  the  bottomry  bond ;  that  a  ship  being  bound  to  a 
place  must  mean,  being  bound  to  a  port  in  that  place.   Therefore  the 

(a)  13  East,  8M.  (6)  3  Ex,  B,  127, 

(c)  4  Ex..  N.  S.,  699. 
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question   was,  whether  the  Bell  Buoy  was  part  of  the  port  of  T.  T.  1862. 

CommonPlea$. 
St.  Louis  ?  and  he  said  that,  taking  the  evidence  to  be  true,  it  was  a     ^— -y    ^ 

^  ,   MOHTOOMBRY 

question  of  law ;  but  he  left  to  the  jury  to  say  whether  the  Bell  v. 

Buoy  was  part  of  the  Mauritius ;  and  if  not,  whether  there  was 
any  unnecessary  delay?  The  jury  found  for  the  pluntiff  on  both 
points.  Afterwards,  on  a  motion  for  a  new  trial,  Pollock,  C.  B., 
said: — "The  question  is  one  of  fact,  and  was  answered  by  the  juty 
'^as  I  would  have  answered  it.  It  makes  no  proposition  of  law; 
"  whether  a  vessel  has  arrived  within  a  harbour,  is  a  pure  question 
'*of  fact.  It  cannot  be  compared  to  the  question  as  to  the  meaning  of 
**  the  specification  of  a  patent.  The  meaning  of  the  specification  is 
^as  much  a  matter  of  law  as  thd  construction  of  a  wiUL  Time  and 
''place  is  always  for  the  jury/'  Martin,  B.,  said  that  it  clearly 
meant  an  arrival  at  the  place  where  ships  of  her  character  ordinarily 
anchor.  Bramwell,  B.,  said  *'  it  was  a  question  of  fact,  what  was 
the  Mauritius  ?  "  These,  and  any  similar  cases  which  may  be  cited, 
merely  establish  the  proposition  that  where  the  question  is,  whether 
a  vessel  had  arrived,  or  was  at  a  certain  port,  and  a  question  arises 
whether  a  given  spot  is  within  that  port,  that  may  be  a  question  of 
fact  for  the  jury,  who  are  to  determine  either,  whether  that  place  is 
in  fact  within  the  port,  or  whether  the  captain  has  made  it  his  port? 
But  no  such  question  arises  in  the  present  case.  There  is  no  fact 
whatever  in  dispute.  The  only  question  is  one  of  construction,  and 
not  of  fact,  namely,  whether  the  vessel,  according  to  the  true  construc- 
tion of  the  contract,  was  bound  to  arrive  at  the  quay  of  Sligo,  on  or 
before  the  20th  of  June;  or  was  it  sufficient  that  she  should  arrive 
within  the  port  of  Sligo  ?  There  is  not,  however  this  case  may  be 
considered,  any  matter  of  fact  in  dispute  between  the  parties.  If  the 
question  were  left  to  the  jury  whether  the  vessel  had  arrived,  they 
would  naturally  ask  **  where  ?  If  you  mean  at  the  port,  she  had  ;  if 
you  mean  at  the  quay,  she  had  not."  And  if  you  leave  to  the  jury 
the  question  where  was  she  bound  to  arrive,  what  is  this  but  to  ask 
them  what  is  the  meaning  or  construction  of  the  contract?  As  to  the 
question,  where  was  the  vessel  bound  to  arrive,  having  regard  to  the 
facts  found,  in  my  opinion  the  vessel  was  bound  not  merely  for  the  port, 

but  for  the  quay  of  Sligo.     If  the  wind  and  tide  permitted,  it  was  her 
VOL.  13.  25  L 
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T.  T.  1862.  duty  to  hate  proeeeded  direct  to  the  qaaj,  without  ancboxing  or 

..-^^''  delaying  at  Oyster  Island.    Her  stay  or  anchoridg  there  was  merely 

^^  accidental ;  just  as  in  other  harbours,  vessels  are  detained  outside, 

MtDDLStoH.  i^jjjg  unable  to  cross  the  bar ;  and  whether  she  were  detained  there 
a  few  days,  or  only  a  few  hours,  cannot,  in  my  opinion,  make  any 
substantial  difference.  I  think,  in  prindple,  the  case  cannot  b^ 
distinguished  from  Samuel  t.  /^ogfat  Ewdumgt  Insurance  Co.  {a). 
It  appears  to  me  that  neither  a  ship  nor  any  other  conreyanoe  has 
arrived  until  she  lias  got  to  the  end  of  the  journey.  This  Tcssel  did 
not  do  so  until  her  arrival  at  the  quay  of  Sligo.  There  is  no  doubt 
that  she  would  have  been  protected  up  to  that  period  by  the  ordi- 
nary insurance;  and  having  regard  to  the  nature  of  the  contract,  the 
object  being  to  have  the  actual  possession  of  the  cargo,  I  do  not  think 
that  anything  was  to  be  done  by  the  consignee  until  the  arrival  6£  the 
vessel  at  the  quay.  Payment  and  exchange  of  documents  were  not  to 
he  made  until  an  opportunity  had  been  afforded  for  examining  the 
cargo  at  the  quay.  It  is  found  as  a  fact  that,  upon  arrival  at  the 
quay,  liability  to  demurrage  was  to  have  commenced ;  but  there  is  no 
such  finding  as  to  Oyster  Island.  Therefore  my  opinion  is,  that  this 
question  was  a  matter  of  law,  and  not  a  matter  of  fact,  to  be  found 
by  the  jury;  and  I  will  add  that,  if  the  construction  of  this  docu* 
ment  be  that  the  arrival  of  the  vessel  within  the  port  of  Sligo 
satisfied  the  terms  of  the  contract,  it  is  plain  that  she  has  so 
arrived  $  and  therefore  it  would  be  putting  the  parties  to  an  unrf^ 
cessary  ^cpense  to  send  the  case  to  a  new  trial.  In  my  judgment 
therefore  the  verdict  ought  to  stand ;  but  as  a  majority  of  the  Court 
are  in  favor  of  granting  a  new  trial,  that  portion  of  the  conditional 
order  must  be  made  absolute. 

(a)8B.  &C.  119. 
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BL  T.  1862. 
Comatom  Pim$ 


MCCARTHY,  AdminiBtntrix  of  DONOVAN  w.  DONOVAN.» 

Jan,  17,  25. 

Tbotbb,  ibr  bonsehold  goods,  fiuning  stoek,  &e^  the  property  of  ^  "^  action 

of  trorer  by  an 

the  plaintiflT,  as  administratrix  of  Danid  Donoyan  deceased.    The  adminiatntttix 

against   A, 

defendant,  by  bis  plea,  traversed  the  fact  of  the  oonfonion.    At  the  who  had  made 

trial  before  Ksooh,  J.,  at  the  Cork  Summer  Assizes  of  1861,  it  was  tordemm  IM, 
proved  that  the  deoeaaed  Daniel  Doaovan  died  on   the   lOtb  of  reodyed,  ^ 
Janoaiy  1858,  and  that  the  defendant,  bis  son,  bad  possessed  himself  Xf^^i^l^ 
of  bis  personal  property,  bat  bad  not  taken  oot  sdministratfon.    It  ^^^t^*  ^^ 
appeared  that  letters  of  administration  were  formally  granted  to  his  °^  ^  ^* 
daughter  Eliza  McCarthy  the  plaintiir,  on  the  7th  of  September  ^^^ 

1860,  and  that  the  present  action  was  institiited,  at  her  aoit,  to  ^^  course  6t 

administradon 

recover  the  value  of  the  property  which  the  defendant  bad  taken  bj  a  rightfiil 

ezecntor. — 

possession  of.  .     Htld,  that 

^   Evidence  was  tendered,  on  behalf  of  the  defendant,  of  disburse-  was  propeilj 

ments  oat  id,  the  assets,  which  woald  have  been  allowed  in  a        ^   ' 

due  coarse  of  administration  by  a  rightful  executor.    Coonsel  for 

the  pfeintiC  objected  to  the  reception  of  this  evidence.     The  learned 

Judge,  however,  having  permitted  it  to  be  given,  it  was  proved  that 

the  defendant  had  made  payments  whkh  would  reduce  the  amount 

of  the  damages  against  him  from  £100  to  Che  sum  of  nine  shillings 

and  sixpence.     A  verdict  was  then  entered  for  the  larger  sum,  with 

Hberty  to  the  defendant  to  move  to  have  it  reduced  to  the  smaller 

earn,  if  the  Oonrt  should  be  of  opinion  that  the  evideDoe  ought  to 

have  been  reoeived,  or.fW  n  new  trial. 

A  oonditional  order  having  been  obtained  in  Michaelmas  Term 
1861— 


Seijeant  Sullivan  (with  whom  was  Exham),  now  showed  cause. 
The  evidence  of  the  disbursements  by  the  defendant  was  not  pro- 
perly received  at  the  trial.  Plene  adminisiravti  could  not  have  been 

*  Cbbistiam,  J.,  abtenU. 
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H.  T.  1862.  pleaded.     The  case  of  WoolUy  v.  Clarke  (a)  is  an  express  decision 

^ — . '  '  in  our  favor.    In  that  case  the  defendant  had  acted  under  a  will  of 

which  he  was  appointed  executor,  and  after  notice  of  a  subsequent 
DOMovAiv.  will,  sold  the  goods  of  the  testator.  It  was  held  by  the  Full  Court 
of  King's  Bench  in  England,  t^t  the  rightful  executor  was  entitled 
to  recover  the  full  value  of  the  goods,  and  that  the  defendant  was 
not  entitled  to  give,  in  mitigation  of  damages,  evidence  such  as  was 
given  here.  There  are  some  observations  upon  that  case,  at  page 
634  of  Williams  on  Executors^  which  are  not  apparently  justified 
by  the  fects. — He  also  referred  to  Mouniford  v.  Gibson  (6),  and 
Thompson  v.  Harding  (e) ;  Carrigan  v.  Mulloumey  {d). 


ChatUrion  and  William  Hiekson^  in  support  of  the  conditional 
order. 

The  objection  ihsktplene  adminisiravit  could  not  have  been  pleaded, 
does  not  apply.  Where  an  executor  de  son  tort  is  sued  as  such  by  a 
creditor,  he  may  plead />/eit«  adminisiravit;  but  it  is  otherwise  when 
he  is  sued  by  the  rightful  executor  or  administrator,  because  he  is 
then  considered  as  a  wrongdoer.  But  the  cases  from  the  earliest  times 
show  that  an  executor  de  son  tort  is  entitled  to  be  recouped  in 
damages  for  all  legitimate  payments.  He  may  give  such  payments 
in  evidence  in  mitigation  of  damages.  The  case  of  WooUey  v. 
Clarksy  so  strongly  relied  on  for  the  plaintiff,  cannot  be  considered 
as  an  authoriiy  on  this  question.  The  case  is  not  accurately 
reported  in  5  Bar.  ^  Ald^  but  is  so  in  1  Dow.  ^  Ry^  p.  409* 
The  defendant  there  took  possession  of  the  testator's  assets  for  the 
purpose  of  retaining  a  portion  for  a  debt  due  to  himseir.-^They 
also  referred  to  Graysbrook  v.  Fox{e)\  Anonymous  (f)  \  Parker 
v.  KeU{g)\  Whitehall  v.  Squire {hy,  Paget  v.  Priest  {i);  Fyson  v. 
Chambers (k) ;  2  Bla.  Com.  p.  508;  Bac.  Abr.  B.  3,  tit.  Executor; 

(a)  5  Bar.  &  Aid.  744.  (6)  4  East,  441, 

(c)  2E11.  &BL  630,  636.  (rf)  1  Ir.  Law  Rep.  254. 

(0  Plow.  282.  Cf)  12  Mod.  Rep.  441. 

(y)  12  Mod.  Rep.  471.  (A)  Carthew.  Rep.  104. 

(t)  2  Term  Rep.  100.  {k)  9  M.  &  W.468. 
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2  PhiUipg  on  Evidence^  p.  175;  Ro9€oe  on  Evidence,  p.  797;  H.  T.  1862. 
Mayne  on  Damages,  pp.  44-6 ;  Williams  on  Bxecuiors,  p.  236.      « ' 

M^CABTHT 

Exham,  in  reply.  DONovAHr 

Ctir.  ad.  vuli. 


MOIVAHAN,  C.  J. 

This  case  was  tried  before  Mr.  Justice  K&oqb,  during  the  last  Jan.  25. 
Munster  Circuit.  The  action  was  one  of  trover,  brought  by  the 
administratrix  of  a  person  named  Daniel  Donovan  against  Jeremiah 
Donovan.  It  appeared  at  the  trial  that  the  plaintiff  Mrs.  Carthy, 
was  the  sister  of  the  defendant,  and  that  at  the  death  of  their  father 
Daniel  Donovan,  the  defendant  took  possession  of  his  farm  and  his 
personal  property,  the  latter  being  under  the  value  of  £100.  It 
appeared  that  he  paid  all  the  debts  due  by  his  father,  and  also  his 
funeral  expenses ;  all  which  would  have  been  allowed  in  a  due  course 
of  administration  by  a  rightful  executor.  The  question  was,  whether 
he  could  give  the  due  administration  of  the  assets  in  evidence,  so  as 
lo  reduce  the  amount  of  the  verdict  sought  to  be  obtained  against 
him  ?  The  learned  Judge  at  the  trial  thought  it  right  to  receive 
the  evidence,  and  it  appeared  that  the  defendant  had  disbursed  all 
the  assess  which  he  had  received,  with  the  exception  of  a  sum  of 
nine  or  ten  shillings.  A  verdict  was  then  entered  for  the  larger 
sum,  leave  being  reserved  to  the  defendant  to  move  to  have  it 
reduced  to  the  smaller  sum,  in  case  the  Court  should  be  of  opinion 
that  the  evidence  ought  to  have  been  received.  The  question  is 
simply  this : — if  a  party,  not  being  executor  or  personal  represen- 
tative of  a  deceased  person,  takes  possession  of  the  assets,  and  acts 
as  executor  to  all  intents  and  purposes,  and  makes  himself  executor 
de  son  tori,  can  he  give  evidence  in  mitigation  of  damages,  of 
payments  amounting  to  the  entire,  or,  as  in  the  present  case,  to 
almost  the  entire  value  of  the  assets  ?  A  number  of  cases  were 
cited  by  Mr.  CkaUerton,  the  earliest  being  so  long  ago  as  Plowden, 
in  support  of  the  principle  that  an  executor  de  son  tort  will  get 
credit  for  all  the  moneys  applied  in  payment  of  debts.  It  is  how- 
ever settled  that  he  is  not  entitled  to   credit  for  any  sum  due 
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U.  T»  1862.  to  himself;  and  alao,  if  the  suoia  doe  to  creditors  should  be  larger  in 

CommonPUas.  ,         ,  ,  ,,  ,.    ^       ,  .     .     . 

— ^v- —      amount  than  the  assets,  he  wonld  not  get  credit  for  the  sams  he  had 

m'cabtht     ,.  ,,,  .,  ^,  .1...... 

^  disbursed;  because  m  the  event  of  the  question  of  pnontj  being 

i>ONoyAN.     raised,  the  rightful  executor  might,  bj  such  wrongful  interference* 

be  debarred  from  making  a  selection  in  his  payments.    I  need  not 

refer  to  all  the  cases,  the  earliest  of  which  is  in  Plowden  ;  followed 

by  Paget  v.  Priest  (a) :  but  I  shall  read  a  passage  from  WMiame  on 

Exor8.y  which  Is  «  fair  commentary  on  the  cases  cited ;  it  is  at  p.  236 

of  Williams  on  Executors^  5th  ed. — ^^  With  respect  to  the  liability 

**  of  an  executor  de  son  tort^  at  the  suit  of  the  lawful  representative 

*'  of  the  deceased,  there  are  several  authorities  to  show  that  If  the 

*' rightful  executor  or  administrator  bring  an  action  of  trover  or 

'*  trespass,  the  executor  de  sou  tori  may  give  in  evidence,  under  the 

*'  general  issue,  and  in  mitigation  of  damages,  payments  made  by 

**  him  in  the  rightful  course  oF  administration,  upon  the  ground  that 

^'the  payments,   which  are  thus,  as  it  is  termed,  *re-couped  in 

<<  damages,'  were  such  as  the  lawful  executor  or  administrator 

*' would  have  been   bound  to  make,  and  iherefore  it  cannot  be 

'*  considered  as  any  detriment  to  him  that  they  were  made  by  an 

^'executor  de  son  torL**    But  it  was  urged,  by  Serjeant  Sullivan^ 

that  in  the  case  of  Woolly  v.  Clarke  {b)  a  difibrent  decision  was 

teme  to  by  the  Full  Court,  and  that  we  were  bound  to  follow  it. 

The  facta  of  that  case  were  these: — The  testator  died  on  the  i6th 

of  June  1819;  «t  the  time  of  his  death  the  defendant  Clarke  had  in 

his  possession  a  will  of  the  testator,  bearing  date  the  29th  of  April 

in  that  year,  by  which  he  was  appointed  executor.     This  will  was 

proved  on  the  23rd  of  June  1819,  and  probate  granted  to  Clarke, 

by  whoee  directions  several  articles  mentioned  in  the  declaratioa 

were  sold.    The  testator  had  made  another  will  on  the  12th  of  June 

1819;  by  which  he  appointed  the  plaintiff  executrix;  and  it  was 

proved  Clarke  had  notice  of  this  will  prior  to  the  sale  of  the  gooda. 

The  second  will  was  proved  on  the  21st  of  May  1821,  and  probate 

of  it  was  granted  to  the  plaintiff.    It  was  eontended  on  the  part  of 

the  defendant  that  the  revocation  of  the  probate  of  the  first  will  did 

not  avoid  all  the  mesne  acts,  but  that  the  defendant  might  show  due 

(a)2T.  B,10D.  (d)  5  B.  ft  Aid.  744. 
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mdministraUon  of  the  assets  to  the  amomit  of  the  valae  of  the  goods.  H.  T.  4861 
/The  Lord  Chief  Justice  would  not  allow  the  defendant  to  give  evi-     ■_  ' 

dence  of  the  administration  of  the  assets,  and  the  plaintiff  obtained  ^  carthy 
A  verdict  for  the  fcdl  valae  of  the  goods.  A  rale  nisi  having  been  i>oNoyAif» 
Obtained  for  a  new  trial,  very  eminent  Counsel  appeared  to  show 
cause.  In  that  case  the  argument  was^  that  the  property  vested  in 
the  executor  from  the  time  of  the  death  of  the  testator,  and  that 
consequently  the  defendant  had  no  right  to  sell  the  goods  as  against 
the  rightful  executor.  It  was  also  contended  that  acts  done  through 
an  executor,  by  a  person  who  was  ignorant  that  probate  had  been 
refused  or  unfairly  obtained,  were  legal ;  and  in  support  of  that 
proposition  the  case  of  Alien  v.  I>undas{a)  and  Parker  v.  Keti{b) 
were  referred  to.  The  Chief  Justice,  in  giving  judgment,  said, 
there  was  a  manifest  distinction  between  the  case  of  an  adminis- 
trator and  of  an  executor ; '  he  held  that  the  property  vested  in 
the  plaintiff,  as  executor,  from  the  time  of  the  death  of  the  testator, 
and  that  consequently  the  defendants,  who  had  notice  of  the  second 
will,  had  no  right  to  sell,  and  were  therefore  liable  to  the  action. 
If  that  case  were  accurately  reported,  it  would  appear  that  the 
attention  of  the  Court  had  not  been  called  to  previous  cases  on 
the  same  subject.  Mr.  Williams^  in  the  passage  to  which  I  have 
referred,  says  that,  it  would  appear  to  be  contrary  to  previous 
decisions  not  alluded  to,  and  that  therefore  it  was  very  doubtful 
whether  it  should  be  considered  as  overruling  them.  We  do  not 
think  it  probable  that  the  eminent  Judges  who  decided,  or  the 
Counsel  who  argued,  that  case,  could  have  overlooked  the  cases 
which  were  decided  about  that  time,  and  which  establish  the  prin- 
<»ple,  that  an  executor  de  son  tori^  in  administering  the  assets 
of  a  deceased  person,  is  entitled  to  be  allowed  credit  fbr  payments 
made  in  dischal^  of  debts.  We  have  been  referred  by  Mr. 
Hiekson  to  a  report  of  this  case  in  1  Daw.  Sf  Ryl^  p.  409 1  and 
the  facts  of  the  case,  as  there  reported,  show  clearly  the  foundation 
of  the  judgment,  and  that  it  is  net  contrary  to  those  cases  to  which 
I  hare  refiurred.  At  the  trial  it  appeared  in  evidence  that,  in  the 
month  of  April   1819,  the  testator  made  a  will,  by  which  he 

(a)  3  T.  B.  125.  (6)  1  Lord  Ra/m.  656. 
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H.  T.  1B62.  appointed  the  defendant  Clark  and  another  his  executors.   On  the 

— s '  *   11th  of  June  in  the  same  year  he  made  a  second  will,  by  which 

^^  he  appointed  the  plaintiff  sole  executor,  and  on  the  I6th  of  that 

j>oiiovA9»  month  he  died*  On  the  2l8t  the  defendant  Clark  took  upon  himself 
the  execution  of  the  first  will,  and  got  possession  of  the  testator's 
estate  and  effects,  in  order,  as  he  declared,  to  retain  for  his  own 
debt ;  and  on  the  23rd  he  obtained  probate :  there  being  distinct 
proof  that  he  then  had  notice  of  the  second  wilL  The  plaintiff 
subsequently  obtained  probate  of  the  second  will,  and  brought 
the  present  action.  It  was  objected  at  the  trial  that  the  action 
could  not  be  maintained,  on  the  ground  that  the  defendant  Clark 
had  acted  nnder  an  existing  probate  lawfully  granted  to  him  ;  and 
Ahat  although  he  had  notice  of  the  second  will,  that  circumstance 
made  no  difference  in  the  case,  inasmuch  as  he  had  acted  under 
the  authority  of  an  existing  probate.  The  cases  of  AUen  v. 
Dundas  and  Parker  v.  Keti  were  cited  to  show  that  acts  done 
under  probate,  afterwards  revoked,  are  good  ;  but  no  question 
appears  to  have  been  raised  as  to  whether  in  case  he  had  taken  out 
no  probate  at  all,  he  would  have  been  allowed  for  payments  duly 
made.  At  the  trial  the  Judge  was  of  opinion  that  these  cases  were 
not  applicable,  and  the  plaintiff  had  a  verdict ;  the  amount  of  the 
damages  being  referred.  We  therefore  do  not  know  but  that  they 
may  have  given  him  credit  for  all  payments  made  to  strangers, 
and  merely  refused  credit  for  the  debt  due  to  himself,  it  being 
<3learly  settled  that  an  executor  de  ton  tort  cannot  retain  for  his 
own  debt.  The  Court  merely  said  that  there  was  no  ground 
for  the  allegation  that  he  was  to  be  treated  as  acting  under  a 
regular  probate,  for  he  was  at  that  time  aware  of  the  other  will; 
and  the  Court  gave  no  opinion  with  respect  to  the  [ioint  involved 
in  this  case,  the  arbitrators  having  disposed  of  that.  On  the  whole, 
we  think  that  the  report  in  DowL  ^  IfyL  nrast  contain  the  true 
ground  of  the  decision,  and  that  it  is  no  authority  against  the 
previous  cases ;  and  the  present  verdict  must  therefore  be  reduced. 
It  is  stated  that  the  account  was  taken  at  the  trial  hurriedly,  and 
that  the  defendant  got  credit  for  a  payment  which  ought  to  have 
been  disallowed ;  he  swore  then  that  he  had  paid  £36  to  the  land- 
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lord,  but  it  now  appears  that  the  rent  due  to  the  landlord  at  time  H.  T.  1862. 

CommonPieoB. 
of  testators  death  was  only  £24,  and  that  the  defendant  had  pre- n^ 

cisely  lent  the  deceased  £12  to  pay  a  portion  of  the  rent  which  was  ^ 

paid.     If  this  be  so,  the  plaintiff  must  have  a  verdict  for  at  least     dohovan. 

£12;  therefore  the  proper  order  will  be  to  direct  that  the  verdict  be 

reduced  to  £12,  the  defendant  not  being  entitled  to  credit  for  this 

sum,  which  was  a  debt  due  to  him  by  the  testator  at  the  time  of  his 

death. 


BRISTOW  V.  BROWN. 

Jan.  24,  25. 

This  was  an  action  by  the  plaintiff,  as  one  of  the  directors  and  1*0  on  action 

-^  "  for  £300. 

registered  public  officers  of  the  Northern   Banking  Company,  to  12s.  4d.,  the 

.  amount  of  two 

recover  the  sum  of  x300.  12s.  4d.,  being  the  amount  of  two  pro-  promissory 

/.     1  .  1      1       <•  /.     <•  1  1  m.  ,    notes,  the  de- 

missory  notes,  of  which  the  defendant  was  the  maker.     They  each  fendant  plead- 

ed  rbv  ^7&7  Oi 
bore  date  the  10th  of  October  I860,  and  were  made  payable  respec-  defence   on 

tively  three  and  six  months  after  date.  gro^ds)  that 

The  defendant  pleaded  by  way  of  defence,  on  equitable  grounds,  g^i^Ufw!^ 

"  that,  in  the  month  of  May  1857,  he  accepted  a  bill  of  exchange,  f^^^^lj^^ 

^' drawn  by  one  James  Maxwell,  for  £510;  and  that  he  so  accepted  ^on    of   A, 
•^  '^         and    that    A 

*'  the  said  bill  of  exchange  at  the  request  of  the  said  James  Max*  afterwards  en- 
dorsed  the 

**  well,  as  his  surety,  and  in  order  to  raise  the  amount  thereof  for  same  to  the 

plaintiff,   with 

'*  the  use  of  the  said  James  Maxwell ;  and  that  there  never  was  any  notice  that  it 

*^  consideration  whatsoever  for  the  acceptance  or  payment  of  the  said  cepted  by  the 

"  bill  of  exchange  by  the  defendant ;  but  the  same  was  accepted  by  surety ^'only,* 

and  for  the  sole 
accommodation  of  A ;  and  that  the  plaintiff,  without  the  knowledge  and  consent  of 
the  defendant,  and  for  good  and  valnable  consideration,  gave  to  H  time  for  the  pay- 
ment of  said  bill  of  exchange,  beyond  the  time  when  same  was  due  and  payable ;  that, 
after  the  time  for  payment  was  so  given,  the  defendant,  upon  the  representation  of  the 
plaintiff's  attorney  that  he  was  still  liable  for  said  bill,  deposited  certain  title-deeds 
as  security  for  the  payments  thereof,  and  that  afterwards,  for  the  purpose  of  obtain, 
ing  possession  of  the  said  title-deeds,  he  made  and  gave  to  the  plaintiff  the  promis- 
sory notes  in  the  summons  and  plaint  mentioned,  and  that,  save  as  aforesaid,  there 
never  was  any  consideration  for  the  deposit  of  the  said  title-deeds,  or  for  the  making 
of  the  said  notes. — Held,  upon  demurrer,  that  this  was  a  good  equitable  defence* 

VOL.  13.  26  L 
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H.  T.  1862.  "  him  solely  for  the  accommodation  of  the  said  James  Maxwell;  and 
^'  that  the  said  James  Maxwell  shortly,  after  endorsed  the  said  bill 
''of  exchange  to  the  said   Northern  Banking  Company,  at  their 
"branch  bank  in  Downpatrick;  and  that,  at  the  time  the  said  bill 
''of  exchange  was  so  endorsed,  the  said  Company  had  notice  and 
"  knowledge  that  the  same  had  been  accepted  by  the  defendant  as 
"  a  surety  only,  and  solely  for  the  accommodation  of  the  said  James 
^*  Maxwell ;  and  the  said  Company  took  the  said  bill  of  exchange 
''with  such  notice  and  knowledge ;  *'  and  the  defendant  alleged, 
that  "  the  said  Company,  while  being  the  holder  of  the  said  bill  of 
"  exchange,  did,  without  the  knowledge  and  consent  of  the  defend- 
"ant,  and  for  a  good   and   valuable   consideration  in  that  behalf, 
"agree  with  the  said  James  Maxwell  to  give  him,  and  accordingly 
"  did  give  him,  time  for  the  payment  of  the  said  bill  of  exchange, 
"beyond  the  time  when  the  same  was  due  and  payable,  and  for- 
"  bore,  during  that  time,  to  enforce  the  payment  of  the  said  bill  of 
"exchange.     And  that,  in  the  month  of  March  1859,  and  after 
"  time  for  payment  had  been  so  given  to  the  said  James  Maxwell 
"ns  aforesaid,  an  application  was,  for  the  fii^st  time,  made  to  the 
"  defendant,  for  the  payment  of  a  sum  of  money  then  alleged  to  be 
"  due  on  foot  of  the  said  bill ;  and  that  said  application  was  made  by 
"  W.  N.  Wallace  and  Wamock,  the  attorney  and  solicitor  of  the 
"  said  Banking  Company,  and  the  attorney  of  the  plaintiff  in  this 
"action,  who  then  represented  to  the  defendant  that  he  was  still 
"  liable  to  the  said  Company  on  account  of  the  said  bill  of  exchange; 
"  and  proposed  to  the  defendant  to  deposit  with  them  certain  title- 
"  deeds,  as  a  security  for  the  payment  of  same ;  which  the  defendant 
'*  agreed  to  do;  and  the  defendant  accordingly  deposited  the  said 
"  title-deeds  with  the  said  Wallace  and  Warnock,  as  such  security. 
"  That  the  defendant,  in  the  month  of  October  1860,  applied  to  the 
"  said  Wallace  and  Wamock,  and  requested  them,  in  the  presence 
"  of  the  manager  of  the  said  branch  bank  of  the  said  Company, 
"to  return  to  him  the  said  title-deeds,  which  they  refused  to  do, 
"save  upon  the  terms  that  the  defendant  should  then  pay  a  sum 
"  of  £  1 50  on  account,  and  should  make  and  give  promissory  notes 
"  to  the  «aid   Company  for  the  balance  of  the  sum  then   alleged 
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Vto  be  dae;  and  the  defendant  did  then  accordingly,  for  the  pur-  H.  T.  Ib62. 

«*po8e  of  obtaining  possession  of  the  said  title-deeds,  pay  the  said 

**sum  of  £150,  and  make  and  give  to.  the  said  Company  certain 

"  promissory  notes,  two  of  which  are  the  promissory  notes  in  the 

"summons  and   plaint  mentioned/'      And   the  defendant   further 

alleged  that,  "  until   after   the  commencement  of  this   action,  he 

'*  never  knew  or  had  been  informed  that  time  for  payment  had 

'^  been  so  given  to  the  said  James  Maxwell ;  but,  on  the  contrary, 

"believed' that  he  continued  to  be  liable  on  account  of  the  said 

"  bill  of  exchange ;  and  that,  save  as  before  set  forth,  there  never 

"  was  any  value  or  consideration  for  the  deposit  of  the  said  title- 

«  deeds,  or  for  the  m&king  or  payment  of  the  said  promissory  notes 

"by  the  defendant." 

To  the  above  plea  the  plaintiff  demurred  and  replied. 

Demurrer. — ^*  Because  it  appears  from  such  defence  that  the  said 
"defendant  received  a  sufficient  consideration  for  the  making  by  him 
"of  the  promissory  notes  mentioned  in  the  summons  and  plaint; 
"and  because  the  said  defence  does  not  disclose  such  a  state  of 
"  facts,  that  a  Court  of  Equity  would  absolutely  and  unconditionally 
"  enjoin  the  plaintiff  from  suing  the  defendant  on  foot  of  the  said 
"  promissory  notes." 


May  (with  whom  was  Jay)y  in  support  pf  the  demurrer. 

There  is  no  allegation  in  the  plea  that  it  was  agreed  by  the  bank 
that  this  bill  should  be  an  accommodation  bill,  or  that  the  defendant 
was  only  a  surety.  Knowledge  is  not  sufficient,  unless  there  is  also 
an  agreement  to  acknowledge  the  rights  of  the  parties :  Samuell  v. 
Howarth  (a) ;  Fenium  v.  Poeock  {h) ;  Manley  v.  Boycott  (c) ;  Strong 
V.  Foster  (d).  If  this  action  were  upon  the  original  bill,  it  is  by  no 
means  clear  that  this  would  be  a  good  defence.  There  is  a  consi- 
deration for  these  notes  on  the  face  of  the  plea.  If  a  debt  be  due  by 
one  person,  and  another  accepts  a  bill  of  exchange  for  the  amount 
of  it,  payable  at  three  months,  he  is  bound  to  puy  it ;  and  there  is  a 
good  consideration  for  it,  by  the  fact  that  the  creditor's  remedy  has 
been  suspended  for  a  certain  time.     The  following  cases  were  also 


(a)  3  Mer.  Rep.  277- 
(c)  2  El.  &  Bl.  46. 


(b)  5  Taunt.  196. 
(d)  17C.  B.  201. 
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H.  T.  1862.  cited:  Baker  v.  Walker  (a);  Rayker  v.  Fu$8ey{b)\  Smiih  v.  3ton- 

^^^J! ?*'  ieiih{e)i  Haigh  ▼.  Brooks  (d);  Skeaie  v.  Beale{e)\  Comfoot  v. 

Powke  (f) ;  mines  v.  Duncan  (g). 

D.  JR.  Pigoi  and  Charles  Andrews,  contra. 

The  case  of  Strong  v.  Foster^  so  much  relied  on  by  Mr.  May, 
was  decided  not  upon  the  pleadings,  but  upon  the  facts  at  the  trial. 
The  facts  stated  in  this  plea  disclose  an  equitable  case  that  the 
liability  of  the  defendant  to  the  debt  on  the  original  bill  was 
discharged:  Davies  v.  Stainbank (h) ;  Pooley  «.  Harradine (i). 
The  promissory  notes  were  obtained  from  the  defendant  upon  a 
misrepresentation  which,  on  the  facts,  defeats  any  claim  of  the 
Company  in  respect  of  them.  Supposing  the  attorneys  had  refused 
to  give  up  the  deeds  without  payment  of  the  whole  money  claimed, 
and  the  defendant  had  paid  it,  if  he  could  maintain  an  action  for  the 
money  so  obtained,  the  present  is  an  a  fortiori  case.  The  cases  are 
well  collected  in  the  note  to  Marriott  v.  Hampton  (A). 

They  also  referred  to  Gibbon  v.  Gibbon  (/) ;  Gates  v«  Hudson  (m) ; 
Newton  v.  Charlton  (n)  ;  Skip  v.  Huey  (p)  ;  Close  v.  Phipps  (p) ; 
Mutual  Loan  Fund  Association  v.  Sudlow  (q)  ;  Rawlins  v.  Wiek-- 
ham(r)\  Reynolds  v.  Wheeler  (s);  Moss  ▼.  Hall{t)\  Seholfield 
V.  Templar  (ti) ;  Smith  v.  Bank  of  Scotland  (v). 


Joy  replied. 


Jon.  dO. 


Cur.  ad,  vult. 


,MoNAHAN,  C.  J. 
This  is  an  action  brought  by  the  public  officer  of  the  Northern 


(a)  14  M.  &  W.  465. 
(c)  13  M.  &  W.  427. 
(c)  U  Ad.  &  El.  983. 
(g)  6  B.  &  C,  674. 
(i)  7E1.  &B1.  431. 
(0  18  C.  B.  205. 
(n)  2  Drew.  387. 
(p)  r  M.  &  Gr.  586. 
(r)  SDeG.  &J.  804. 
(0  5  Ex.  46 


(6)  28  Law  Jour.,  Ex.,  183. 
id)  10  Ad.  &  El.  809. 
(/)  6  M.  &  W.  858, 
(A)  6  De  G.,  M.  &  G.  679.  ^ 

(A)  2  Sm.  Lead.  Gas.  856. 
(m)  6  Ex.  346. 
(o)  3  Atk.  90. 

{q)  28  Law  Jour.,  N.  S.,  C.  P.,  108. 
(0  30  Law  Jour.,  N.  S.,  C.  P.,  850. 
(v)  John.  Bq>.  155. 
(v)  I  Dow.  272. 
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Banking  Company  against  the  defendant,  as  the  maker  of  two  pro-  H.  T.  1862. 

missory  notes,  in  the  sum  of  £100  each,  and  dated  respectively  the 

10th  of  Octoher  i860. — [His  Lordship  then  stated  the  pleadings.] — 

The  question  for  the  Court  is,  whether  the  facts  here  pleaded  afford 

a  sufficient  equitable  defence  to  the  present  action  ?     The  first  itiat- 

ter  for  consideration  is,  if  this  were  an  action  on  the  original  bill  of 

exchange,  of  which  Mr.  Maxwell  was  the  drawer,  and  the  present 

defendant  the  acceptor,  would  the  giving  of  time  to  Maxwell  for 

payment,  it  being  within  the  knowledge  of  the  bank  at  the  time 

the  bill  was  endorsed  to  them  that  the  defendant  was  merely  an 

accommodation  acceptor,  afford  a  valid  defence  ?    It  is  not  necessary 

to  go  into  any  general  discussion  on  the  well-known  principle  of 

Equity  that,  if  a  party  for  valuable  consideration  gives  time  to  a 

principal,  he  thereby  discharges   the  surety  from  liability.      The 

general  rule  is,  that  a  surety  may  at  all  times  avail  himself  of 

all  remedies  against  his  principal.     If  therefore  the  holders  of  a 

bill  of  exchange  deprive  a  surety  of  any  of  those  remedies,  they 

are  responsible  for  doing  so ;  and  the  surety  is  thereby  discharged 

from  liability. 

We  were  referred  to  some  cases  to  show  that  such  a  defence 
as  that  of  giving  time  to  the  drawer  of  an  accommodation  bill  was 
a  discharge  to  the  acceptor.  It  is  not  necessary  for  me  to  consi- 
der whether  such  would  be  a  good  legal  defence,  if  pleaded  to 
this  original  bill;  nor  do  we  express  ^ny  opinion  upon  it;  but 
we  entertain  no  doubt  that  it  would  be  a  good  equitable  defence. 
Independently  of  the  reason  of  the  thing,  a  case  has  been  decided 
by  the  very  highest  authority,  next  to  that  of  the  House  of  Lords, 
in  a  case  of  Davies  v.  Stainbank  (a),  which  was  an  appeal  to  the 
Lords  Justices  from  a  decision  of  Vice-chancellor  Kindersley.  It 
was  a  case  in  which,  as  in  the  present,  a  person  accepted  bills  of 
exchange  for  the  accommodation  of  the  drawer,  who  lodged  them 
with  the  Messrs.  Stainbank,  as  a  siBcurity  for  a  floating  balance 
due  from  time  to  time  by  him.  Messrs.  Stainbank,  having  notice 
that  the  acceptor  was  merely  an  accommodation  acceptor,  gave 
time  for  payment  to  the  drawer.     They  afterwards  sued  the  accep* 

(a)  6  De  G.,  M*N.  &  G.  679. 
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H.  T.  1862.  ,tor  on  the  bills;  he  pleaded  payment,  together  with  other  pleaa; 
but  he  did  not  plead  the  fact  of  the  plaintiffs'  having  given  time 
for  payment  to  the  drawer.  Some  time  afterwards  he  filed  a  bill 
in  Equity,  for  the  purpose  of  obtaining  an  injunction  to  restrain 
the  Messrs.  Stainbank  from  proceeding  further  with  their  action 
upon  the  bills ;  and  relief  was  sought  for  on  a  statement  similar 
to  that  which  is  made  in  this  defence :  there  was  no  material  fact 
contained  in  it  which  is  not  in  the  present  plea.  After  a  full  review 
of  the  cases,  the  Lords  Justices  came  to  the  conclusion,  first,  as  a 
matter  of  fact,  that  the  plaintiff  had  accepted  the  two  bills  of 
exchange  as  a  surety;  next,  that,  by  a  binding  agreement  for 
valuable  consideration,  time  had  been  given  to  the  drawer  for 
payment  of  the  debt,  without  the  assent  of  the  surety;  and  they 
then  held  that  the  plaintiff  was  entitled  to  relief:  and  not  only 
was  the  injunction  continued,  but  they  determined  the  case  finally, 
and  directed  his  name  to  be  erased  from  the  bills ;  thereby  relieving 
him  from  all  liability.  There  is  another  case,  in  the  Court  of  Exche- 
quer Chamber,  Pooley  v.  Harradine  (a).  It  was  an  action  to 
recover  the  amount  of  three  promissory  notes.  The  defendant 
pleaded  that  he  made  the  notes  for  the  sole  accommodation  of, 
and  as  the, surety  only  for,  a  third  party,  to  secure  a  debt  due  to 
the  plaintiff;  that  the  notes  were  delivered  to  the  plaintiff,  and 
accepted  by  him  ftom  the  defendant,  upon  an  express  agreement 
between  them  that  the  defendant  should  be  liable  thereon  as  surety 
only;  and  that  afterwards  the  plaintiff,  without  his  consent,  gave 
time  to  the  principal ;  but  for  which  he  might  have  obtained  pay- 
ment. To  that  plea  the  plaintiff  demurred.  The  defence  in  that  <»se 
contains  a  statement,  not  to  be  found  in  the  one  before  us,  that 
the  notes  were  endorsed  to  the  holder  under  an  agreement  that  the 
party  should  be  considered  as  a  surety.  The  learned  Judge  however, 
who  pronounced  the  judgment  of  the  Court,  did  not  at  all  found 
it  on  the  fact  of  this  agreement,  but  proceeded  altogether  on  the 
ground  that  the  relation  of  principal  and  surety  existed  between  the 
defendant  and  the  principal  debtor  inter  se,  and  that  the  plaintiff 
had  knowledge  of  that  fact  when  the  notes  were  received  by  him, 
and  when  he  entered  into  a  binding  agreement  to  give  time  to  the 
(«)  7EU.  &B1.  431. 
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principal  debtor.  Mr.  Justice  Coleridge  seemed  to  be  of  opinion  H.  T.  1862. 
that  such  facts  would  form  a  good  legal  defence ;  but  following  the 
case  in  6  De  G^  M^N.  Sf  (r.,  he  decided  that  it  was  a  good  equi- 
table defence  on  the  grounds  stated.  We  are  therefore  of  Opinion 
that,  if  the  partj  had  been  sued  on  the  original  bill,  the  fact  of 
the  bank  haying  given  time  to  the  drawer  for  payment,  as  stated 
in  the  present  plea,  would  have  been  a  good  defence  to  that  action. 
We  must  next  consider  what  is  the  effect  of  the  matters  which 
have  since  occurred  between  the  parties.  The  first  thing  which 
occurred  was,  that  the  defendant  was  applied  to  for  payment  of  the 
bill  by  Messrs.  Wallace  and  Wamock,  who  were  the  solicitors  for 
the  bank;  that  application  must  clearly  be  considered  as  one  on 
behalf  of  the  bank ;  Messrs.  Wallace  and  Wamock  stating  that  his 
liability  continued.  In  other  words,  that  no  change  had  taken 
place  in  the  condition  of  the  parties ;  that  nothing  had  been  done  to 
change  his  liability.  It  is  said  that  it  is  not  stated  in  the  plea  that 
Mr.  Wallace  intentionally  made  any  untrue  statement ;  but  there  is 
no  doubt,  it  is  alleged  that  he  made  a  statement  which  was  untrue  in 
fact ;  and,  whether  he  knew  it  to  be  true  or  false,  his  principals  of 
the  bank  must  have  known  it.  A  principal,  in  a  Court  of  £quity, 
cannot  repudiate  the  acts  of  his  agent ;  if  the  agent  be  guilty  of  false 
statements,  by  which  another  person  is  induced  to  an  act  prejudicial 
to  him,  that  person  will  be  relieved  from  it,  just  as  if  such  state- 
ments had  been  made  directly  by  the  principal.  For  all  purposes, 
the  statement  meAh  by  Messrs.  Wallace  and  Wamock  is  of  the  same 
effect  as  if  it  had  been  made  by  the  bank  directors  themselves.  If 
Mr.  Brown  deposited  those  title-deeds  in  consequence  of  the  untrue 
statement  made  by  the  Banking  Company,  or  their  agent,  not  being 
at  the  time  aware  that  he  was  not  liable  to  them,  can  anyone  doubt 
that  a  Court  of  Equity  would  give  relief?  Not  only  would  Equity 
have  given  him  relief,  but  he  might,  in  an  action  of  detinue,  in" 
in  a  Court  of  Law,  have  been  entitled  to  recover  back  his  deeds 
from  Messrs.  Wallace  and  Wamock,  or  from  the  bank.  If  a  person 
should  pay  a  sum  of  money,  under  a  mistake  of  fact,  to  a  party 
not  entitled  to  it,  though  no  false  statement  were  made  as  an 
inducement  to  do  so,  he  would  be  entitled  to  recover  back  that 
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money.  K  you  should  deposit  deeds,  under  a  mistake  of  fact,  with 
a  person  who  had  no  right  to  their  .custody ;  you  would  he  equally 
entitled  to  recover  them  back.  It  is  not  necessary  to  refer  to  the 
▼ery  old  authorities ;  the  law  is  laid  down  very  clearly  in  the  case 
of  Milnei  v.  Duncan  (a).  The  facts  of  that  case  were,  that  the 
plaintiff  was  agent  to  the  defendant,  and  having  received  some  rent 
for  him,  he '  transmitted  to  him,  in  respect  of  the  sum  so  received, 
a  bill  of  exchange,  which  contained  several  endorsements.  The 
holder  of  the  bill,  Mr.  Duncan,  omitted  to  present  it  when  it  became 
due;  shortly  afterwards  he  wrote  to  the  plaintiff,  informing  him 
that  the  bill  had  not  been  honored.  The  plaintiff  at  once  com- 
municated with  his  bankers,  who  refused  to  take  up  the  bill,  as 
it  had  been  so  long  ovwhdd.  On  a  communication  being  made 
to  the  defendant  to  that  effixt,  he  replied  that  the  bill  was  a  nullity, 
haying  been  drawn  on  a  stamp  of  insufficient  amount.  Milnes, 
in  consequence,  paid  the  amount  to  Mr.  Duncan,  and  got  from 
him  the  bill  in  question.  He  then  ascertained  that  the  bill,  though 
payaUe  in  Liverpool,  had  been  drawn  in  Ireland,  and  had  the 
proper  Irish  stamp  upon  it,  and  was  a  perfect  negociable  instru- 
ment. Having  therefore  paid  a  sum  of  money  for  which  he  was 
not  liable,  the  question  arose,  as  to  whether  he  was  entitled  to 
recover  it  back,  on  the  principle  that  he  had  paid  money  under 
a  mistake  of  fact.  Bay  ley,  J.,  in  giving  judgment,  said: — ^*K  a 
*^  party  pay  money  under  a  mistake  of  the  law,  he  cannot  recover 
^'  it  back ;  but  if  he  pay  money  under  a  mistake  of  the  real  facts, 
^*  and  no  laches  are  imputable  to  him  (in  respect  of  his  omitting  to 
*'  avail  himself  of  the  means  of  knowledge  within  his  power),  he  may 
«<  recover  back  such  money."  This  qualification  as  to  laches  has 
not  been  approved  of.^  The  case  of  Kelly  v.  Solari{b)  was  an 
action  brought  by  the  plaintiff  Kelly,  as  one  of  the  directors  of 
an  Insurance  Company,  to  recover  from  the  defendant  a  sum  of 
money,  paid  by  the  Company  undw  a  mistake  of  fact.  The  defend- 
ant, on  the  death  of  her  husband,  claimed  to  be  entitled  to  the 
amount  of  a  policy  effected  on  his  life;  and  it  was  accordingly 
paid  by  the  Company.    It  turned  out,  as  a  matter  of  fact,  that  the 

(a)  6B.  &  C.  674.  (6)  9  M.  &  W.  54. 
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defendant's  husband  had  omitted  to  pay  one  qaarter's  premium,  and  H.  T.  1 862 . 
that,  at  the  time  of  his  death,  the  policy  had  become  lapsed.  It  also 
appeared  that  the  directors  had  been  informed  of  the  fact,  but  had 
^  forgotten  it  at  the  time  of  payment.  The  question  then  was,  whe- 
ther, under  such  circumstances,  the  plaintiff  was  entitled  to  recover 
back  the  money  so  paid  ?  The  learned  Judge  at  the  trial  was  of 
opinion  that,  if  the  directors  had  had  knowledge,  or  the  means  of 
knowledge,  of  the  policy  having  lapsed,  the  plaintiff  could  not 
recover ;  and  accordingly  directed  a  nonsuit.  The  case  afterwards 
came  under  the  consideration  of  the  Court  of  Exchequer.  The 
judgment  of  Parke,  B.,  is  very  clear,  and  overrules,  to  some  extent, 
the  statement  of  Mr.  Justice  Bayley,  to  which  I  have  referred.  He 
said : — ^'  I  think  that,  where  money  is  paid  to  another,  under  the 
**  influence  of  a  mistake,  that  is,  upon  the  supposition  that  a  specific 
*^  fact  is  true,  which  would  entitle  the  other  to  the  money,  but  which 
**  ^t  is  untrue,  and  the  money  would  not  have  been  paid  if  it  had 
**  been  known  to  the  payer  that  the  fact  was  untrue,  an  action  will 
"  lie  to  recover  it  back ;  and  it  is  against  conscience  to  retain  it ; 
<<  though  a  demand  may  be  necessary  in  those  cases  in  which  the 
"  party  receiving  may  have  been  ignorant  of  the  mistake.  The 
**  position  that  a  person  so  paying  is  precluded  from  recovering,  by 
**  laches  in  not  availing  himself  of  the  knowledge  in  his  power, 
**  seems,  from  the  cases  cited,  to  have  been  founded  on  the  dictum 
*^of  Mr.  Justice  Bayley,  in  the  case  of  Milnes  v.  Duncan;  and 
^*  with  all  respect  to  that  authority,  I  do  not  think  it  can  be  sus- 
**  tained  in  point  of  law.  If  indeed  the  money  is  intentionally  paid, 
*^  without  reference  to  the  truth  or  falsehood  of  the  fact,  the  plaintiff 
*'  meaning  to  waive  all  inquiry  into  it,  and  that  the  person  receiving 
^^  shall  have  the  money  at  all  events,  whether  the  fact  be  true  or 
*' false,  the  latter  is  certainly  entitled  to  retain  it;  but  if  it  is  paid 
**  under  the  impression  of  the  truth  of  a  fact  which  is  untrue,  it  may, 
^*  generally  speaking,  be  recovered  back,  however  careless  the  party 
**  paying  may  have  been  in  omitting  to  use  diligence  to  inquire  into 
"  the  fact.  In  such  a  case  the  receiver  was  not  entitled  to  it,  nor 
*•  intended  to  have  it." 

It  appears  then  very  clear  that,  if  deeds  were  deposited  with 
VOL.  13.  27  L 
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H.  T.  1:862.  a  party  by  mistake,  ander  the  isflaence  of  a  fidae  statement,  a  Coart 
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of  Equity  would  compel  them  to  be  returned ;  or  the  person  who 

deposited  them  would  be  entitled  to  recover  them  in  a  Court  of 
Law.  The  next  question  is,  are  the  holders  of  a  bill  of  exchange 
given  to  obtain  these  deeds,  which  the  party  had  no  right  or 
authority  to  retain,  entitled  to  sue  for  the  auKMint  of  it  ?  The  cases 
establish  this,  that  if  a  party  pays  money,  though  with  the  know- 
ledge of  the  facts,  for  the  purpose  of  getting  back  deeds,  the  person 
to  whom  such  money  is  paid  has  no  right  to  retain  it.  I  will  not 
go  through  all  the  cases  to  which  we  have  been  referred.  One 
case,  that  of  Wakefield  v.  Newhon  (a),  is  very  precise.  It  was  an 
action  brought  by  a  m<Mtgagor  against  the  mortgagee's  solicitor,  to 
recover  a  sum  of  money  which  the  defendants  had  exacted  from 
him,  by  refusing  to  redeliver  his  title-deeds  after  a  reconveyance 
to  him  of  the  mortgaged  property,  on  payment  qf  principal  and 
interest,  unless  the  plaintiff  would  also  pay  the  amount  of  the 
defendant's  bill  of  costs.  The  verdict  was  taken  for  £11.  12s.  5d., 
being  the  amount  so  exacted ;  leave  having  been  reserved  to  the 
defendants  to  move  for  a  nonsuit,  if  the  Court  should  think  that 
the  action  was  not  maintainable.  Lord  Denman,  C.  J.,  in  giving 
judgment  said : — '*  We  are  of  opinion  that  the  defendants  were 
'*  clearly  wrong  in  withholding  the  deeds  until  the  latter  sum  was 
"  paid,"  &c.  "  But  an  objection  to  the  maintenance  of  the  action 
''was  drawn  from  certain  expressions  employed  by  me  in  a  late 
''judgment,  of  this  Court»  in  Sheate  v.  Beale{b).  That  case  was  not] 
"  alluded  to  in  Parker  v.  Great  Western  Railway  Co.  {e\  in  the 
"  Common  Pleas,  where  that  Court,  in  conformity  with  a  late  decision 
"  of  the  Exchequer,  and  with  some  former  decisions  of  this  Court,  laid 
"  down  the  principle,  that  money  extorted  by  duress  of  the  plaintiff's 
"  goods,  and  paid  by  the  plaintiff  under  protest,  may  be  recovered  in 
*'  an  action  for  money  had  and  received."  There  is  a  very  recent  case 
of  Gibbon  v.  Gibbon^  reported  in  13  C  A,  p.  205,  and  afterwards 
in  9  JSxeh.f  p.  346,  which  would  be  applicable  to  the  present,  if  it 
had  been  an  action  for  money  had  and  received.     The  only  other 


(«)  6  Q.  B.  276 


(b)  11  Ad.  &  £1.963. 


(c)  7  M.  &  Gr.  258. 
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case  to  which  I  shall  refer  is  the  case  of  Bell  v.  Gardiner  (a).  H.  T.  1 862. 

Common  Pleas 
That  was  an  action  on  a  promissory  note.    The  defence  was,  that 

the  defendant  Gardiner,  before  the  making  of  the  note,  had  endorsed 
a  bill  for  the  accommodation  of  one  Martin,  and  had  done  so  with- 
out having  received  any  value  or  consideration  for  it;  and  that, 
before  the  bill  got  into  the  hands  of  the  holder  Bell,  the  date  of 
it  had  been  altered  without  his  knowledge  or  consent,  and  that 
he  remained  ignorant  of  it  until  after  the  making  and  delivering 
of  the  note  in  question  to  the  plaintiff.  The  question  there  was 
whether,  at  the  time  of  giving  the  note,  the  defendant  had  any 
knowledge  of  the  alteration  in  the  bill  ?  Tindal,  C.  J.,  said  : — 
"The  question  is,  whether  this  plea  is  sufficient,  without  further 
"alleging  that  the  defendant,  at  the  time  he  gave  the  note,  was 
"  also  without  the  means  of  knowledge  of  the  alteration  of  the  bill  ?  " 
The  Court  held  that  it  was  a  good  defence.  The  difference  between 
that  case  and  the  one  before  us  is  very  slight,  except  in  the  circum- 
stance of  depositing  the  deeds.  If  the  notes  in  the  present  case  had 
been  given  in  discharge  of  the  original  bill,  without  notice  of  the 
facts  which  had  occurred,  the  cases  would  be  almost  the  same. 

On  the  whole  therefore  we  have  come  to  the  conclusion  that  this 
is  a  good  equitable  defence,  and  that  this  demurrer  must  be  over- 
ruled. 


(a)4M.  &Gr.  11. 
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M.  T.  1860. 
Queen*t  Bench 


DU  MOULIN  and  others  v.  J.  DRUITT. 

Nov.  19,  21,  iT^         »    »      JL  X 

23.  (Queen's  Bench,) 

A  marriage  Ejectment  on  the  title,  to  recover  posseBsion  of  premises  situated 
between     Bn-  '  ^  ^ 
tish  subjects,  in  North  Earl-street,  in  the  city  of  Dublin.     The  defendant  took 
at  the  celebra- 
tion of  which  defence  for  the  entire  of  the  premises, 
no    ordained 
clergyman    of       The  case  was  tried  before  Lefroy,  C.  J.,  at  the  Sittings  after 

Church    of       Trinity  Term   1860.     At  the  close  of  the  defendant's  case  it  was 

Iieknd  >  inter-  ^clmitted  by  all  the  parties  that  the  only  question  in  controversy 

vSd  at^Com-  ^^   whether   a  certain    marriage  ceremony  constituted  a  valid 

mon  Law  so  marriage  according  to  the  law  of  this  country?   and  thereupon 
as  to  aToid  a  °  ®  ^  ^ 

marriage  sub-  the  Lord  Chief  Justice  (by  consent)  directed  a  verdict  for  the 
sequentlj 

solemnized   in  defendant,  subject  to  be  turned  into  a  verdict  for  the  plaintifis  if 
due  form,  be- 
tween one  of  the  Court  above  should  be  of  opinion  that  the  evidence  did  not 
the  parties  to 
the  first  mar.  establish  a  valid  marriage  between  Terence  Burns  and  Margaret 

third  party.      Lynch,  on  board  the  transport  ship  "  Matilda,"  in  the  year  1817* 
?te  issue.     '^^       ^**®  evidence  is  fully  stated  in  the  judgments. 

In  1825  George  Druitt  married  Margaret  Lynch,  otherwise 
Bums.  Joseph  Druitt,  junior,  and  the  two  female  plaintiffs  were 
the  issue  of  that  marriage.  They  all  survived  George  Druitt; 
Joseph  Druitt,  junior,  died  on  the  16th  of  March  1857,  intestate 
and  without  lawful  issue,  leaving  his  sisters  (the  female  plaintifis) 
him  surviving. 

Richard  Armstrong^  on  a  former  day  in  this  Term,  obtained  a 
:  conditional  order  to  turn  the  defendant's  verdict  into  a  verdict  for 
the  plaintiffs,  pursuant  to  the  leave  reserved.     Against  that  condi- 
tional order — 


Macdonoghj  Otway  and  Byrne,  showed  cause. 
The  validity  of  the  marriage  in  1817  could  not  have  been  ques* 
tioned,  except  for  the  decision   in   The  Queen  v.  Millis,{a),  that 

(a)  10  CI.  &  Fin.  534. 
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according  to  the  Commoii  Law  of  England,  an  ordained  clergjman  M.  T.  I860. 

Queen's  Bench 
of  the  Established  Church  of  England  must  be  present  at  every     w-^v ' 

^  ,  DU  MOULIN 

marriage,   m  order  to  constitute   it  a  valid  contract.     But  the  ^, 

Common  Law  is  local  in  its  nature  and  character ;  varies  according  bruitt. 
to  the  exigencies  and  necessities  of  social  life ;  and  applies  to  the 
colonies  so  far  only  as  it  is  clear,  unquestionable  and  necessary : 
The  Queen  y.  MUlU  (a).  In  Beamish  v.  Beamish  (b),  a  clergyman, 
acting  on  the  old  tenet  that  marriage  is  a  sacrament  which  persons 
can  administer  to  themselves,  married  himself ;  and  that  marriage 
has  been  declared  valid.  Prior  to  the  Council  of  Trent  (c),  the 
general  law  of  Europe  decided  that  a  contract  of  marriage  per  verba 
de  prtBsenii  simply  was  valid ;  and  the  superaddition  of  a  ceremony 
is  not  of  the  essence  of  the  contract.  Thus  the  necessity  of  the 
case  would  render  valid  a  marriage  between  two  British  subjects 
who,  having  been  wrecked  on  a  desert  island,  intermarried.  Edmund 
the  Saxon  King  was  the  first  who  ordained  that  a  mass-priest  must  be 
present  at  every  marriage  ceremony,  in  order  to  give  it  validity.  But 
in  Dalrymple  v.  Dalrymple  (d),  Lord  Stowell  stated  that  the  Canon 
Law  is  the  basis  of  the  Marriage  Law  of  Scotknd  and  of  Europe ; 
and  in  the  The  Queen  v.  MiUie^  Lord  Brougham  deprecated  a 
departure  from  that  legal  and  ecclesiastical  system  of  all  Europe. 
In  Caiierall  v.  Caiterall  {e).  Dr.  Lushington  held  that  he  had 
jurisdiction  to  pronounce  a  decree  of  separation,  although  an 
ordained  clergyman  of  the  Church  of  England  had  not  been  pre- 
sent at  the  marriage.  In  Maclean  v.  Crystallff),  a  marriage  at 
which  no  ordained  clergyman  of  the  Church  of  England  had  been  • 
present,  and  which  had  been  celebrated  in  India,  was  held  valid,  be- 
cause British  subjects  carry  with  them  the  Common  Law  of  England 
only  so  far  as  is  necessary  for  them :  Whicher  v.  Hume  {g).     That 

(a)  C76i'«tipra,  pp.799,  800. 
(6)  6  Ir.  Com.  Law  Bep.  142.     Bot  the  jodgment  has  been  reversed  in  the  ^ 

House  of  Lords ;  9  H.  of  L.  Gas.  274. 
(c)  Hagg.  Con.  Reps.  82.  (cO  2  Hagg.  Con.  Bep.  54. 

(0)  1  Bobertson's  EccL  Bep.  583 ;  i6. 304. 
(f)  Notes  of  Qases  in  Courts  Ecdes.  &  Mar.,  App.  18. 
O7)  7  H.  of  L.  Cas.  124. 
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. — -J      which  British  subjects  are  placed,  appears  from  certain   statutes 

DU  MOULIN 

^  deelaratorj  of  it.    The  57  Cr.  3,  c  51,'  s.  1,  yalidated  marriages 

DBUiTT.  celebrated  in  Newfoundland,  without  the  presence  of  an  ordained 
clergyman  of  the  Established  Church  of  England,  if  they  were  had 
under  ^circumstances  of  peculiar  and  extreme  difficulty;"  thus 
showing  that  the  Common  Law,  which  that  statute  declared^  recog- 
nised as  valid  marriages  had  under  circumstances  which  made  it 
impossible  to  procure  the  attendance  of  an  ordained  clergyman. 
That  statota  did  not  render  invalid  such  marriages  already  had  in 
Newfoundland.  The  58  G»  3,  c.  84,  is  a  similar  Act  with  regard 
to  marriages  solemnized  in  Lidia;  and  the  4  6.  4,  c  91,  dedared 
the  law  of  England  as  to  marriages  celebrated  abroad.  .  The  recitals 
of  those  Acts  show  that  they  were  passed,  not  for  the  purpose  of 
making  such  marriages  valid,  but  to  declare  what  the  Common  Law 
was;  and  to  remove  *Hhe  possibility  of  doubt"  concerning  the 
validity  of  those  marriages.  It  would  be  absurd  to  suppose  that 
the  Common  Law  required  the  presence  of  an  ordained  clergyman 
at  every  marriage  between  British  subjects,  in  whatev^  part  of  the 
globe  it  might  be  celebrated.  Therefore  a  British  vessel  carries 
with  it  the  Laws  of  England  to  that  extent  only  which  necessity 
requires ;  and  the  law  recognises  as  valid  the  marriage  of  1817, 
because  it  was  impossible  for  the  parties  to  procure  the  attendance 
I  of  an  ordained  clergyman  of  the  Established  Church  of  England. 

R.  Arnutrong  and  Aekeson  ffenderson^  in  support  of  the  con- 
ditional order. 

The  statutes  57  G.  3,  c,  51 ;  58  G.  3,  c.  84,  and  4  G.  4,  c.  91, 
so  far  from  declaring  that  such  exceptional  marriages  were  good  at 
Conunon  Law,  were  passed  because  it  required  an  ordained  clergy- 
man to  be  present  at  every  marriage,  without  exception.  Those 
Acts  do  not  validate  the  marriage  1817*  The  Court  must,  in 
construing  statutes,  adhere  to  the  ordinary  meaning  of  the  words 
used  in  them:  Warhurton  v.  Ivie(a),  Therefore  this  case  was 
not  provided  for  by  the  4  G.  4,  c.  91,  which  contemplated  marriages 

(a)  1  H.  &  Br.  648. 
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celebrated  within  the  lines  of  a  British  army  servintr  abroad  and  M.  T.  I860. 

Queen's  Bench 
engaged  in  actual  warfare.     The  meaning  of  the  words  "  British      *-— v ' 

DU  MOULIV 

lines "  is  illustrated  by  the   Waldegrave  Peerage  ease  (a).      On  ^^ 

board  the  "  Matilda"  there  were  not  any  lines  of  a  British  army ;  and,  '  dbuitt. 
even  if  there  had  been,  the  'marriage  would  still  have  been  invalid 
because  not  solemnized  by  ^*a  chaplain,  or  officer,  or  other  per- 
''son  officiating  under  the  orders  of  the  commanding  officer  of 
"a  British  army  serving  abroad." — ^Sec.  1.] — The  58  6,  8,  c.  84, 
recites  that  "  doubts  respecting  the  validity  of  marriages  celebrated 
in  India  by  clergymen  of  the  Church  of  Scotland  "  had  arisen ;  and 
made  such  marriages  in  future  be  '*  of  the  same  and  no^  other  force 
**  and  effect  as  if  they  had  been  solemnized  by  clergymen  of  the 
*^  Church  of  England : "  thus  plainly  showing  that  such  marriages 
would  until  then  have  been  invalid.  The  57  G.  3,  c.  51,  did  not 
legalise  irregulai:  marriages  previously  had;  but  left  them  to  be 
dealt  with  according  to  the  law,  and  enacted  that  such  marriages 
should  in  future  be  valid  if  celebrated  according  to  the  provbions 
of  that  Act.  To  hold  the  marriage  of  1817  good,  would  be  to 
encourage  collusive  marriages,  for  persons  may  then  sail  out  of 
sight  of  land  and  be  married  on  board  ship,  without  conforming 
to  the  English  Law.  There  is  no  lex  loci  peculiar  to  a  ship  on  a 
voyage,  during  which  she  constantly  changes  her  position  :  nor  are 
the  persons  on, board  exempted  from  the  English  Law  of  Contracts, 
a  departure  from  which  cannot  be  excused  by  such  a  necessity  as 
is  here  alleged,  "  matrimonia  debeni  esse  libera."  Had  the  mar- 
riage of  1817  been  solemnized  in  Ireland  as  it  was  on  board  the 
**  Matilda,"  it  would  have  been  wholly  invalid ;  and  the  parties  were 
not  freed  from  the  obligations  of  the  Law  of  England  during  the 
voyage.  The  Laws  of  England  must  have  prevailed  on  board 
the  ^'  Matilda,"  which  was  an  English  vessel,  chartered  by  the  English 
Grovemment,  and  under  the  control  of  their  officers.  If  one  of  the 
soldiers  had  committed  an  offence,  he  would  have  been  punished 
under  the  Mutiny  Act ;  and  any.  other  criminal  would  have  been 
punished  under  the  Law  of  England.  Persons  on  board  ship  cannot 
be  allowed  to  disobey  the  Laws  of  England,  by  alleging  that  in  their 

(a)  4CL&Fm.  649. 
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M.  T.  1860.  opinion  the  circumstances  rendered  the  illegal  act  necessary.    If  any 

Queen*s Bench  ..,,..-  .  .  ,         ■  ,  -  i'  .      , 

S..-.V '     necessity  will  justify  a  marnage  without  the  presence  of  an  ordained 

DU  MOULIN       ,  's.   '  .        ^  •  J      • 

clergyman,  it  is  not  a  temporary  inconvenience  during  a  voyage ; 
BRUITT.  it  must  at  least  be  a  permanent  necessity,  such  as  existed  in  Mae- 
lean  V.  Crystal,  in  which  case  it  appeared  that  there  were  but  three 
chaplains  in  the  Presidency  of  Bombay.  Yet  even  the  decision  in 
that  case,  where  the  necessity  was  manifest  and  permanent,  is  in 
direct  opposition  to  that  in  Lautour  v.  Teesdale  (a).  The  provisions 
of  the  12  &  13  Ftc,  c.  68,  s.  20,  show  that  no  law  or  statute  had 
ever  existed  which  legalised  marriages  had  on  board  any  ship,  not 
even  on  board  a  man-of-war,  unless  an  ordained  clergyman  was 
present.  The  6  &  6  Vie.,  c.  113,  is  a  Legislative  decision  that  no 
marriage  was  valid  under  any  circumstances,  4inless  •  expressly 
excepted  by  statute,  or  celebrated  in  the  presence  of  an  ordained 
clergyman ;  for  if  any  such  marriage  could  be  valid*  there  was  no 
need  to  pass  that  Act.  That  the  law  is  so  was  expressly  decided  in 
The  Queen  v.  Millis,  which  has  been  recognised  by  the  House  of 
Lords  itself,  in  The  Queen  v.  Carroll  {b),  and  on  the  authority  of 
which  Caiherwood  v.  Caslon{c),  was  decided.  In  Catherwood  v. 
Caslon  the  parties  had  acted  bona  fide.  But  in  this  case,  the 
marriage  of  1817  never  was  intended  to  be  bona  fide,  for  the 
woman  did  not  live  with  Burns  for  a  single  day  after  the  landing 
in  Australia.  In  Catterall  v.  Catterall,  although  Dr.  Lushington 
held  that,  for  the  purposes  of  that  suit,  the  marriage  was  valid, 
he  carefully  refrained  from  saying  that  it  was  valid  for  the  purposes 
of  descents  and  inheritances.  Before  the  passing  of  the  Marriage 
Act  (26  G,  2,  c.  33,  Eng,\  the  Temporal  Courts  never  recognised 
a  pre-contract  of  marriage  unless  there  had  been  a  subsequent 
marriage  in  facie  ecclesia(d).  The  law  of  domicile  is  in  the 
plaintiffs'  favor,  for  no  new  domicile  had  been  acquired  prior  to 
the  marriage  of  1817. — For  these  reasons  that  marriage  was  invalid ; 
and  the  conditional  order  must  be  made  absolute. 

(a)  8  Taunt.  830.  (b)  10  CL  &  Fin.  907,  ii. 

(c)  13  Mee.  &  W.  261. 

(cQ  The  Queen  v,  Millie,  1  Blk.  Com.  439;  Co.  Lit.  83  a;  Macqueen  on 
DivoFce,  pp.  5,  6. 
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Oiwcn^y  in  reply.  M.  T.  1860. 

The  decision  in  Tkt  Queen  y.  JRUis  rested  on  a  canon  made  hy 
King  Edmund.  That  canon  is  a  rule  Juris  posiiivi  merely.  There- 
fore The  Queen  v.  Millis  would  not  govern  the  case  of  a  marriage 
had  between  British'  coionists  who,  upon  leaving  England^  carried 
with  them  only  such  of  the  laws  of  England  as  were  necessary  and 
oonyenient  for  their  changed  condition  and  purpose;  but  not  those 
which  arepoeiHvijuris^  and  so  inapplicable  to  their  altered  circum- 
stances (a).  It  would  be  highly  unjust  to  bind  them  by  positive 
laws,  which  do  not  suit  their  new  position,  and  are  frequently 
changed  without  their  knowledge.  The  same  proposition  is  true 
of  British  subjects  on  board  a  British  ^p,  once  their  return  has 
been  cut  off.  Such  persons  constitute  a  colony  quite  as  much  as 
if  they  had  reached  the  edony.  The  law  of  England  does  not 
require  an  ordained  clergyman  to  be  present  at  a  marriage  when 
it  IB  not  possible  for  the  parties  to  procure  one.  Therefore  the  rule 
which  requires  that  an  ordained  clergyman  shall  be  present  at  every 
valid  marriage  was  not  in  operation  on  board  the  "Matilda,**  because 
of  insurmountable  difficulties  which  prevented  its  observance :  MaC' 
lean  v.  Crystal ;  Ruding  v.  Smith  (b) ;  Kent  v.  Burgess  (e). — 
[Lefbot,'  G.  J.  What  was  the  lex  loei  on  board  the  "Matilda**?]— 
The  law  of  England  was  the  lex  loei  on  board  the  "  Matilda ;  **  but 
only  so  far  as  it  applied  to  the  condition  and  purposes  of  those  on 
board.  The  58  G.  8,  c  84,  declares  what  the  Common  Law  is  in 
India  only.  It  was  argued  for  the  plaintiffs  that,  wiUiout  the 
57  6.  8,  c  51,  the  particular  acts  legalised  thereby  would  have 
been  illegaL  But  the  Common  Law  remains  unchanged  until 
altered  by  statute  (<0$  and  the  57  6.  3,  c.  51,  instead  of  altering, 
merely  declared  what  the  Common  Law  was;  and  the  proviso  in 
its  1st  section  establishes  the  defendant's  case.  The  Comfnon  Law 
is  flexible,  and  adapts  itself  to  circumstances:  Lawton  v.  Lawton(ey 
The  decision  in  The  Queen  v.  Millis  did  not  pronounce  invalid,  for 

(a)  1  Bl.  Com.  187.  (P)  2  Hag.  Cons.  Bep.  391. 

(c)  11  Sim.  376. 

(<0  Co.  lit,  115, 6;  Dwarris  on  Stat.  116. 

(e)  3  Atk.  15. 
VOL.  13.  '  28  L 
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M.  T.  I860,  all  iDtents  and  parposes,  a  marriage  at  which  an  ordained  dergy- 
Qu€en*8  Sench 
"^^v— — ^     man  had  not  been  present :  Catterall  v.  Sweetman  (a).    A  greater 

DU  MOULIN  .  .      ,        ,        ,    ,       . .      ,       .    T   ,.        ,         ..  .- 

^^  necessity  existed  on  board  the  ship  than  m  India,  where  the  parties 

DBCJiTT.  might  have  travelled  to  the  nearest  chaplain ;  jet  the  marriage  in 
M<iclean  v.  Crystal  was  upheld.  Caiherwood  v.  Cation  cannot 
rule  this  cas^  for  it  was  sent  to  a  new  trial  to  determine  what 
was  the  lex  loci  at  Bejrout.  In  the  4  Cr.  4,  c.  91,  the  word 
^'  abroad "  means  no  more  than  ''  out  of  one's  country ; "  and  the 
phrase  **  British  lines  "  does  not  presuppose  a  state  of  actual  war- 
fare, since  England  was  at  amity  with  France  when  the  marriage, 
which  occasioned  the  Waldgrave  Peerage  caee^  was  solemnized. 
The  ship's  deck  was  within  "  British  lines,"  for  the  sentinels  were 
at  their  posts  under  British  military  law.  The  invalidity  of  the 
marriage  of  1817  cannot  be  inferred  from  the  12  &  13  Ftc,  c  68, 
s.  20,  because  every  description  of  marriage  mentioned  there  would 
have  been  invalid  unquestionably,  except  for  that  Act,  since  the 
lex  loci  must  have  prevailed  on  the  foreign  stations. 

Cur.  ad.  tmlt. 


Lefbot,  C.  J. 

This  case  comes  before  the  Court  upon  a  consent-order  entered 
into  by  the  parties  at  the  trial,  whereby  it  is  agreed  "that  the 
<<  verdict  be  directed  for  the  defendant,  subject  to  be  turned  into 
*'  a  verdict  for  the  plaintiffs,  if  the  Court  above  shall  be  of  opinion 
^'that  the  marriage  had  on  board  the  transport  ship  ^'Matilda," 
'<in  the  month  of  April  1817,  between  Terence  Burns  and  Mar- 
"garet  Lynch,  was  not  a  valid  marriage."  This  was  the  point 
which  was  reserved  at  the  trial;  and  accordingly  the  case  has 
come  before  the  Court,  and  has  been  argued  by  Counsel  on  both 
sides.  The  question  no  doubt  is  a  question  of  very  considerable 
moment,  and  one  to  which  we  have  given  every  attention.  I 
will  state  shortly  the  evidence  which  was  given  on  this  point 
at  the  trial.  I  will  state,  in  the  first  instance,  the  evidence  given 
by  Colonel  Yandermulen,  who,  at  the  time  of  the  marriage  in 
the  year  1817,  was  a  Lieutenant  in  H.M.  48th  regiment  of  foot, 

(a)  4  Notes  of  Cases  in  Courts  EccL  &  Mar.  224. 
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and  was  then  on  board  the  transport  ship.    He  states  that,  in  M.  T.  I860, 
the  month  of  March  1817,  he  was  an  officer  serving  with  the  ^^^'*^^^ 
head-qaarters  detachment  of  H.  M.  48Ui  regiment  of  foot,  then  on    ^^  ^omAV 
board  the  transport  ship  '^  Matilda,''  which  sailed  from  Cork  on     druitt. 
the  28th  of  March  1817;  that  Major  Druitt  was  also  an  officer 
of  that  regiment,  and  on  board ;  that  there  was  a  private  soldier, 
named  Terence  Bams,  in  that  regiment,  who  also  was  on  board ; 
that,  some  days  after   the   ship  had  sailed  from   Cork,  it  was 
discovered  that  a  woinan  had  come  on  board,  and  that  this  dis- 
covery was  made  at  a  time  when  thej  were  at  sach  a  distance 
from  land,  and  so  far  oat  of  sight  of  it,  that  it  was  out  of  the 
qaestion  to  attempt  to  send  the  woman  back  again ;  and  that  the 
ship  proceeded  on  her  voyage.     But  Colonel  Erskine,  the  officer 
who  was  in  command  of  the  48th  regiment,  upon  a  report  which 
was  made  to  him  of  the  circamstances  relating  to  the  discovery 
of  the  woman,  thought  it  right  that  a  marriage  should  take  place 
between  her  and  the  private  Bums ;  and  accordingly,  by  command 
of  Colonel  Erskine,  a  marriage  between  the  woman  (named  Mar- 
garet Lynch),  and  the  private  soldier  Terence  Bums,  took  place 
on  the  qaarter-deck  of  the  ship,  on  the  4th  day  of  April  1817* 
Colonel  Yandermulen  further  states  that,  by  military  custom,  the 
ship  was  then  the  head-qaarters  of  the  regiment,  as  the  officer 
commanding  the  regiment  was  on  board.     Colonel  Yandermulen 
states  that  he  himself  was  the  acting  adjutant  of  the  regiment, 
and  that  he  attended  the  marriage  as  staff-officer ;  that  some  of 
the  officers  and  some  of  the  private  soldiers  also  attended  on  the 
occasion ;  that  Captain  Somerville,  a  lieutenant  in  the  Royal  Navy, 
who  was  the  civil  commander  of  the  ship,  read  the  marriage  ser- 
vice from  the  book  of  common  prayer,  according  to  the  rites  and 
service  of  the  Church  of  England ;  that  the  service  was  read  as 
fuUy  as  it  would  have  been  if  they  were  in  a  parish  church  in 
England,*  and   that  Major  Druitt  gave  the  responses;  that  the 


*  It  alio  appeared  that  a  ring  was  used  on  the  occasion,  and  that  a  place 
among  the  married  soldiers  was  then  assigned  to  T.  Bums  and  the  woman.  There 
WIS  not  any  other  evidence  of  cohabitation. 
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M.  T.  1860.  marriage  was  registered  in  a  military  book,  which  contained  the 

, '     marriages  of  the  soldiers  in  that  regiment,  and  was  appropriated 

to  that  purpose,  and  that  the  entry  was  witnessed  by  him  (Colonel 
DBUiTT.  Vandermulen)  officially.  He  states  that  the  ship  arrived  at  Sydney, 
in  New  Soath  Wales,  on  the  24th  of  Angost  1817 ;  that  Major 
Dmitt  took  a  cottage,  and  that  the  woman,  immediately  after  the 
troops  had  landed,  went  to  Major  Dmitt,  and  remained  with  him ; 
and  that  it  was  matter  of  notoriety  that  from  thence  they  were 
living  together  as  thoagh  they  had  been  man  and  wife.  That, 
from  the  time  the  troops  landed,  the  woman  never  lived  with 
Boms,  her  supposed  husband.  That,  some  time  afterwards.  Colonel 
Vandermulen  discovered  that  that  leaf  of  the  regimental  registry 
book,  on  which  the  marriage  had  been  reccnrded,  had  been  taken 
out.  These  I  think  are  the  material  circumstances  relating  to 
l^e  marriage  on  board  the  transport  ship;  and  it  is  to  be  taken 
as  an  admitted  fact  that,  in  the  year  1825,  Major  Druitt  married 
this  woman,  and  that  Burns,  her  supposed  husband,  was  then  alive, 
and  did  not  die  until  the  year  1847.*  The  question  then  as  to 
Uie  validity  of  the  second  marriage  turns  upon  the  validity  or  the 
invalidity  of  the  first  marriage ;  because,  at  the  time  when  tfie 
second  marriage  was  solemnized.  Bums  was  still  alive ;  and  there* 
fore  the  whole  case  comes  round  to  the  single  point  which,  as 
I  have  stated,  was  reserved  at  the  trial,  namely,  whether  the  mar- 
riage had  on  the  quarter-deck  of  the  transport  ship  during  her 
voyage  to  the  British  settlement  of  Sydney  in  the  year  1817)  was 
a  valid  marriage?  The  learned  Counsel  for  the  defendant  con- 
tended that  the  marriage  had  in  the  year  1817  was  valid,  first 
of  all,  upon  the  ground  that  the  case  of  The  Queen  v.  Miliie  had 
not  precisely  or  definitely,  and  for  a//  purposes,  established  the 
law  of  England  for  all  the  subjects  of  the  realm.  The  great  point 
which  the  decision  in  that  case  established  was,  that  some  person 
in  holy  orders  must  be  present  at  and  intervene  in  the  ceremony 
of  marriage,  in  order  to  make  the  marriage  valid  according  to 
the  law  of  England.     But  that  supposed  the  possibility  of  such 

*  T.  Bams  left  the  senrioe  in  1818,  and  returned  to  IrelaDd.    In  1826  or  1827 
be  Married  another  woman ;  and  died  in  1847. 
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a  presence  and  intervention  ;   but  there  was  not  any  chaplain  M.  T.  I860. 

QuMn'i  Bench 
or  person  in  holy  orders  on  board  the  transport-ship  *' Jkfotilda," 

daring  her  voyage  in  the  year  1817;  and  therefore,  upon  the  occa- 
sion of  the  marriage  between  Terence  Bams  and  Margaret  Lynch, 
there  was  no  possibility  of  the  intervention  of  any  person  in  hc^y 
orders.  It  was  therefore  contended  that  the  decision  in  the  case 
of  The  Queen  ▼.  MiUie  left  an  opening — a  flexibility,  in  the  law 
regalating  marriages,  which  enabled  parties,  ander  circomstances  of 
great  and  insarmoantable  di£3calty,  to  contract  a  marriage  consist- 
ently with  the  decision  in  that  case,  althoagh  without  the  intervention 
of  any  person  in  holy  orders.  It  was  farther  ai^aed  that  this  doctrine 
of  the  flexibility  of  the  English  law  of  marriage  is  v^y  much 
coantenanced  and  supported  by  the  law  of  marriage  as  it  was 
contended  to  exist  amongst  those  subjects  oi  the  realm  who  are 
ooloniats,  who  have  been  sent  out  to  plant  or  to  people  newly 
discovered  territory ;  for  that  such  persons,  although  prima  faeie 
they  carried  with  them  to  their  new  abode  the  Laws  of  England ; 
yet  carried  in  reality  with  them  those  laws  only  so  far  as  was 
suitable  to  their  new  circumstances.  Furthermore  is  was  contended 
that  c<^onists  can  contract  marriages,  which  will  be  held  valid  in 
England  and  Irehind,  without  the  intervention  of  a  person  in  holy 
orders ;  that  the  present  case  comes  within  the  analogy  of  that  rule 
and  of  that  recognition ;  for  it  was  contended  that  there  existed 
authorities  recognising  this  sort  of  marriage,  and  that  the  marriage, 
upon  the  validity  of  which  we  are  now  to  determine,  falls  within 
the  reason  and  the  analogy  of  that  class  of  cases.  It  was  farther 
contended  that  there  are, now  in  force  Acts  of  Parliament  which 
recognise  such  marriages;  that  those  Acts  of  Parliament  would 
bear  to  be  interpreted  as  declaratory  laws  recognising  that  sort  of 
majrria^ ;  and  that  Acts  of  Parliament  have  been  passed  expressly 
for  the  purpose  of  relieving  and  accommodating  subjects  going 
abroad  and  contracting  marriages  while  abroad ;  and  also  that  Acts 
of  Parliament  have  been  passed  to  regulate  marriages  contracted 
by  military  persons  while  serving  abroad,  and  to  regulate  marriages 
contracted  on  board  ships  of  war  on  foreign  stations ;  and  that  all 
these  Acts  of  Parliament  would,  when  duly  considered,  be  found  to 
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M.  T.  1860.  support  the  principle  that  a  marriage  (^  this  sort  had  been  either 
Queen*$  Bench  .  .,,*.,t.,  «  ... 

expressly  provided  for  by  the  Legislature,  or  at  least  came  within 

the  reason  and  the  principle  upon  which  those  Acts  of  Parliament 
are  founded.  Now  it  might  at  the  oatset  be  answered,  as  to  the 
case  of  colonists,  that,  even  supposing  all  that  has  been  said  with 
respect  to  the  law  in  relation  to  colonists,  or  persons  peopling  or 
planting  newly  discovered  territories  were  true,  it  is  met  by  saying 
that  such  was  not  the  condition  of  the  parties  who  contracted  the 
marriage  which  is  now  under  consideration.  In  point  of  fact,  those 
parties  were  not  in  any  degree  in  the  position  of  colonists  who  had 
quitted  the  mother  country  with  a  view  to  form,  and  who  did  form, 
a  domicile  in  another  place,  and  made  there  a,  new  home  for  them- 
selves. The  pai'ties  in  the  present  case  not  only  did  not  go  abroad 
with  a  view  to  remain  abroad,  but  they  went  abroad  under  circum- 
stances which  made  it  an  imperative  duty  for  them  to  return. 
They  were  members  of  a  military  force  which  had  no  will  or  choice 
of  its  own,  but  must  certainly  come  back  to  England,  the  mother 
country.  This  short  answer  might  therefore  be  given  at  once  to 
that  portion  of  the  reasoning  on  which  it  was  attempted  to  support 
this  marriage.  When  it  was  contended  that  the  marriage  oontracted 
on  board  the  transport  ship  might  be  held  valid,  upon  the  ground 
of  an  analogy  drawn  from  the  case  of  marriages  contracted  in 
foreign  counjtries,  and  which  are  governed  by  the  lex  loeij  I  asked 
the  learned  Counsel  who  closed  the  argument,  ^*  What  was  the  Ux 
loci  on  board  the  transport  ship  during  her  voyage  to  Sydney?" 
He  replied,  ''  The  law  of  England."  Well  then,  if  the  law  of 
England  was  the  lex  loci  to  regulate  marriages  contracted  on  board 
the  transport  ship,  the  question  resolves  itself  into  this — what  was 
the  English  law  of  marriage  in  England  at  that  time  ?  And  that 
brings  me  round  to  the  first  question,  namely,  has  the  decision  in 
the  case  of  T%e  Queen  v.  Millie  settled  the  law  of  marriages  in 
England  fully,  imperatively,  and  conclusively?  Without  wasting 
time  in  going  through  the  arguments  in  that  case,  it  is  enough  to 
say  that  the  decision  was  final,  and  was  a  decision  come  to  by 
the  House  of  Lords,  after  it  had  heard  the  unanimous  opinion  of 
the  Twelve  Judges  of  England  upon  the  subject.  Immediately  after 
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the  close  of  the  argument  in  a  similar  and  subsequent  case,  The  M.  T.  1860. 

Queen  y.  Carroll {a\  the  House  of  Lords  entered  up  a  similar     »-  y^ 

judgment,  which  of  coarse  was  a  recognition  and  confirmation  of  ^ 

the  decision  in  the  case  of  The  Queen  y.  MillU ;  and  afterwards       dbuitt. 

the  Court  of  Exchequer  in  England,  in  Catherwood  y.  Caslon  (6), 

fully  recognised  the  decision  in  the  case  of  The  Queen  y.  MiUU^ 

as  haying  settled  the  law  of  England  with  respect  to  marriages* 

Indeed,   when  I  look  back  to  the  decision  of  the  Court  of  Error 

in  this  country  in  the  case  of  Beamish  y.  Beamish  (c),  which  was 

decided  at  no  yery  distant  date,  I  must  be  prepared  to  stultify 

myself  and  my  learned  brethren,  if  I  could  for  a  moment  entertain 

a  doubt  but  that  the  decision  in  the  case  of  Tike  Queen  y.  Millis 

had  definitiyely  settled  the  law  of  England  with  respect  to  marriages. 

And  unquestionably,  when  a  person  considers  how  large  a  measure 

of  ciyil  rights,  duties,  and  obligations  arise  upon  the  question  of  the 

validity  of  a  marriage,  it  would  be  a  most  inconyenient  thing  if  it 

could  be  supposed  that  there  exists  a  principle  such  as  this,  that  the 

law  of  England  relating  to  marriages  is  a  flexible  law,  which  yields 

to  circumstances,  and  which  parties  may  apply  to  their  own  case  or 

not,  just  as  it  suits  their  conyenience  and  the  position  into  which 

they  think  fit  to  bring  themselyes.   It  is  much  more  important,  and 

18  always  more  material,  that  the  law  upon  any  subject  be  certain 

and  precise,  than  that  it  be  of  any  particular  character.  When  parties 

can  be  assured  of  what  the  law  actually  is,  they  will  regulate  their 

conduct  accordingly ;  and  all  decisions  calculated  to  introduce  doubt 

into  the  law  are  to  be  regretted.    I  should  therefore  be  sorry  it  were 

to  be  supposed  we  entertained  the  smallest  doubt  in  saying  that  the 

marriage  contracted  on  board  the  transport  ship,  in  the  year  .1817, 

cannot  be  sustained  upon  the  ground  that  the  decision  in  the  case  of 

The  Queen  y.  Millis  has  left  the  law  of  England  on  this  subject  in 

a  state  of  uncertainty,  or,  as  it  has  been  said,  of  flexibility.     But 

then  it  is  said  that  the  law  of  England,  in  the  consideration  which 

it  has  for  persons  placed  in  the  position  of  colonists,  does  enable 

persons  placed  in  that  portion  to  adopt  the  law  of  England,  or  to 

(a)  10  CI.  &  Fin.  907,  note.  (6)  13  Mee.  &  W*  261. 

(c)  6  Ir.  Com.  Law  Bep.  142. 
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M.  T..1860.  Kject  st  portion  of  that  law,  which  may  not  be  suitable  to  ihmr 
circmnetances.  I  doubt  exceedingly  whether  that  statement  of 
the  law  of  England,  as  it  relates .  to  cdonists,  is  a  correct  statement 
of  the  kw,  at  least  in  the  way  in  which  it  is  sought  tb  apply  that 
law  to  this  case.  If  colonists  do  not  take  with  them  all  the  laws  of 
England,  they  do  not  take  with  them  soch  laws  as  are  not  suited  to 
their  circumstances.  But  that  is  an  exemption  from  the  laws  of 
England  yery  different  from  the  exemption  which  is  claimed,  when 
it  is  asserted  that  c^onists  may  take  a  part  only  of  any  particular 
law  as  it  is  recognised  in  England,  and  that  the  mothw  country 
wiM  recognise  die  rejection  of  the  other  port  of  one  of  its  own  laws. 
Colonists  may  reject  altogether  any  one  law  of  the  mother  country, 
if  that  law  does  not  suit  their  circumstances ;  but  it  is  quite  another 
thing  to  say  that  colonists,  l)y  adopting  a  portion,  and  rejecting  the 
remainder,  of  one  of  the  laws  of  the  mother  country,  can  create  a 
right  which  is  to  affect  the  devolution  of  property  in  the  mother 
country.  Colonists  may  make  any  adjustment  they  please  of  their 
own  laws  relating  to  their  property  in  the  colonies ;  but  that  is  a 
very  different  thing  from  binding  the  rights  of  property  in  the 
mother  country.  But,  furthermore,  what  authority  or  decision  is 
there  either  in  the  civil  or  in  the  ecclesiastical  luw  of  England  that  a 
marriage,  which  has  been  celebrated  in  the  colonies,  without  the  inter- 
T^Dtion  of  a  person  in  holy  orders,  has  ever  been  hdd  valid  so  as  to 
l»nd  civil  rights  in  the  mother  country  ?  Not  a  single  authority  has- 
been  cited,  nor  could  one  be  cite4»  recognisiDg  that  species  of  marriage 
which  it  has  now  been  attempted  to  show  forms  a  part  of  the  law 
of  Europe.  There  never  has  been,  so  fiu*  as  I  can  find,  any  decision 
in  England  which  recognised  such  a  marriage  as  valid  for  the  pur- 
pose of  binding  the  rights  of  property  in  England.  The  defendant's 
Counsel  indeed  adverted  to  three  statutes,  57  6.  3,  c  51 ;  58  G.  8, 
c.  84;  4  6r.  4,  c.  91)  in  order  to  eke  out  the  doctrine  for  which  he 
contended ;  but  there  is  not  one  of  those  three  statutes  which  does 
not  afford  distinct  evidence  that  such  marriages  are  not  valid  for  the 
purpose  of  binding  the  rights  of  property  in  England.  Why  should 
Acts  of  Parliament  have  been  passed  to  validate  marriages  had  in 
the  colonies,  that  is  to  say,  irregular  marriages  of  this  sort,  had 
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there,  without  the  interveDtion  of  a  person  in  holy  orders?  Those  M.  T.  1860. 
statutes  not  only  give  validity  to  such  marriages,  upon  the  ground  y^^^  ^f 
of  the  great  mischief  and  inconvenience  which  would  arise  if  those  ^^  moulin 
marriages  were  questionable,  but  also  provide  a  species  of  marriage  dbuitt. 
which  should  for  the  future  be  held  as  valid  as  if  they  had  been  cele- 
brated by  a  clergyman  in  holy  orders — celebrated  too  according  to  the 
strict  law  of  England — so  that  these  very  statutes  recognised  the  fact 
that  such  irregular  marriages  were  not  valid  by  the  law  of  England, 
because  they  gave  validity  to  such  marriages  in  future,  when  cele- 
brated in  the  colonies,  on  the  condition  that,  if  they  were  conducted 
in  pursuance  of  the  legislative  provisions  contained  in  those  statutes, 
they  should  have  the  same  effect  as  they  would  have  had  supposing 
them  to  have  been  celebrated  exactly  in  pursuance  of  the  system 
established  by  law  in  England.  Those  statutes  too,  without  one 
exception,  after  directing  the  form  of  marriage  in  fact  which  should 
in  future  be  observed  in  the  colonies  to  which  those  statutes  apply, 
give  this  relief,  not  in  the  way  of  recognising  such  irregular  mar-^ 
riages  already  had,  but  on  the  contrary  give  the  relief  in  the  way 
of  express  statutory  enactment,  validating  all  such  marriages  in 
future  times ;  which  is  decisive  evidence  that  the  colonists  had  no 
such  privilege  as,  in  this  case,  it  has  been  insisted  they  did  enjoy ; 
and  that  the  law  of  England  on  the  subject  of  marriage  is  not 
so  flexible  a  thing  as  that  the  colonists  could  take  one  part  of  it 
and  reject  the  rest.  On  the  contrary,  those  statutes  amount  to 
a  special  legislative  declaration  that,  at  least  quocui  marriages, 
the  colonists  of  England  had  no  such  privilege  or  authority  as 
between  the  mother  country  and  the  colony. 

But  it  is  said  that  there  are  Acts  of  Parliament  which  contain 
regulations  for  the  celebration  of  marriages  amongst  military  persons 
who  are  serving  abroad,  and  for  the  celebration  of  marriages  on 
board  ships  of  war  of  the  royal  navy  at  foreigi^  stations ;  that  the 
present  case,  although  it  cannot  be  said  to  come  within  the  words 
of  those  statutes,  yet  does  come  within  their  reason  and  spirit ;  and 
that  marriages  had  amongst  military  forces  serving  abroad — mar- 
riages had  within  the  lines  of  a  British  army  in  foreign  countries — 
and  marriages  had  on  board  British  ships  of  war  on  foreign  stations, 
vol..  13.  29  L 


Digitized  by 


Google 


226  COMMON  LAW  REPORTS. 

M.  T.  1860.  are  all  validated  and  provided  for  if  the  parties  fdlow,  not  the 

/-^^      general  law  of  Europe,  but  the  particular  mode  and  form  provided 

^^  by  the  Legislature.  And  it  might  be  enough  to  saj,  that  prescribed 

DBUiTT.  mode  and  form  is  not  the  one  which  has  been  followed  in  the  present 
case.  Bat  indeed  there  is  no  ground  whatever  to  maintain  the 
applicability  of  those  statutes  to  this  case. 

There  has  been  another  class  of  statutes  passed  in  order  to  relieve 
subjects  going  abroad,  and  to  provide  for  cases  in  which  their 
marriages  could  be  sustained  only  when  such  marriages  were  had 
according  to  the  lex  loei  in  which  they  were  celebrated.  That 
dass  of  statutes  renders  valid,  marriages  which  are  contracted  by 
British  subjects  while  abroad,  and  which  would  have  been  invalid, 
provided  that  they  are  celebrated  with  the  intervention  of  some 
person  in  holy  orders ;  but  it  leaves  all  the  rest  of  her  Majesty's 
subjects,  who  marry  abroad,  to  establish  the  validity  of  their 
marriages  by  marrying  in  accordance  with  the  lex  loei;  and  in 
order  to  make  such  marriages  valid,  it  must  be  shown  that  they 
were  in  fact  celebrated  according  to  the  lex  loci.  But  what  was 
.  the  lex  loei  in  the  present  case?  On  board  the  transport  ship 
''Matilda''  there  was  no  lex  loei  other  than  the  law  of  England, 
in  all  its  strictness.  That  fact  was  admitted  by  the  learned  Counsel 
for  the  defendant ;  and  the  very  moment  that  admission  is  made,  to 
hold  that  the  marriage  in  the  present  case  was  valid,  would  be  to 
place  the  parties  who  were  on  board  that  ship  in  better  circum> 
stances  than  any  other  subjects  of  tile  Crown.  All  other  subjects 
must  conform  either  to  the  lex  loci  or  to  the  law  of  England; 
whereas  in  this  ^ase  it  was  contended  that  the  parties  can  both 
dispense  »with  what  the  law  of  England,  as  to  one  of  its  most 
material  elements,  requires,  and  can  also  choose  for  themselves 
what  sort  of  marriage  may  suit  their  convenience.  But,  really, 
even  if  it  could  be  established  that  British  colonists  enjoy  an 
exemption  from  precise  conformity  to  the  English  law  of  marriage, 
the  whole  doctrine  which  affects  to  give  to  persons  in  the  condi- 
tion of  those  who  were  on  board  the  transport  ship  ''  Matilda,"  and 
who  had  never  changed  their  relation  to  the  mother  country,  a 
similar  exemption,  is, quite  beside  the  question . which  we  have  to 
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determine.     The  persons  in  this  case  were  not  colonists;  and  if  M. T.  1860. 

they  were,  in  order  to  validate  their  marriage,  they  most  follow     ,....^/ 

the  prescriptions  given  by  those  Acts  of  Parliament  which  apply  ^ 

to  colonists.    Upon  the  whole  therefore,  it  appears  to  me  that      dbuitt* 
there  is  no  ground  on  which  to  sustain  this  marriage;   that  it 
would  be  most  unfortunate  for  the  public  if  this  doctrine  of  the 
flexibility  of  the  English  law  of  marriage  were  to  be  established, 
and  civil  rights  made  to  depend  on  so  vague  a  principle. 

I  am  therefore,  on  every  ground,  clearly  of  opinion  that  the 
cause  shown  should  be  disallowed,  and  that  the  verdict  had  for 
the  defendant  should  be  changed  into  a  verdict  for  the  plaintiffs. 

OBeibn,  J. 

I  am  also  of  opinion  that  a  verdict  should  be  entered  for  the 
plaintiffs,  pursuant  to  the  liberty  reserved.  The  question  is  whether, 
aeearding  to  the  laws  of  this  country^  the  ceremony  or  contract  of 
marriage,  which  was  celebrated  or  entered  into  on  board  the  trans- 
port ship  in  1817,  between  Margaret  Lynch  and  Terence  Bums,  as 
detailed  in  the  evidence)  constituted  a  valid  marriage,  so  as  to  render 
invalid  the  subsequent  marriage  which  was  duly  solemnized  in  1826 
(in  the  lifetime  of  Terence  Burns),  between  the  same  Margaret 
Lynch  and  Major  Druitt  It  appears  to  me  that  this  case  is  ruled 
by  the  decision  of  the  House  of  Lords  in  The  Q^een  v.  Millie  (a). 
In  that  case  it  was  the  unanimous  opinion  of  the  English  Judges, 
who  were  consulted  by  the  Lords,  that  according  to  the  Laws  of 
England  such  a  contract  did  not  constitute  a  valid  marriage,  unless 
it  was  made  in  the  presence  and  with  the  intervention  of  a  minister 
in  holy  orders.  It  is  true  that  the  Law  Lords  in  that  case  were 
equally  divided  in  opinion  on  the  question,  and  that  the  decision 
against  the  validity  of  the  marriage  was  made  by  reason  of  the  rule 
that,  when  the  Lords  are  equally  divided  upon  an  appeal  or  writ  of 
error,  the  judgment  of  the  Court  below  should  be  affirmed.  But 
the  decision  in  that  case  is  not  the  less  binding  as  a  declaration  of 
the  law,  than  if  it  was  made  by  an  actual  migority  of  the  Lords;  and 
we  find  that,  in  subsequent  cases,  its  authority  has  been  recognised 

(a)  10  CI.  &  Fin.  534. 


Digitized  by 


Google 


228  COMMON  LAW  REPORTS. 


M.  T.  1860.  apd  followed.  It  was  acted  on  by  the  House  of  Lords  in  the  case  of 
^t^J^  ?f  The  Queen  v.  Carroll  (a),  which  was  decided  by  them  immediately 
DU  MOULIN  i^f^^j^nj^ .  gnji  in  tij^  sabsequent  case  of  Caiherwood  v  Cculon  (b\ 
DBUiTT.  Baron  Parke  distinctly  stated  that  it  was  binding  on  the  Court,  and 
they  followed  it  accordingly.  Such  then  being  the  sta^  of  the  Law 
of  England  on  this  question,  it  is  clear,  and  was  almost  conceded  in 
the  argument,  that  the  lex  loei  on  board  the  transport  ship  was  the 
Law  of  England.  It  would  indeed  be  difficult  to  contend  that  the 
parties  in  question  were  not  then  subject  to  that  law,  or  that  they 
could  be  regarded  as  colonists  ^ho  had  left  their  mother  country,  or 
as  persons  who  had  acquired  a  domicile  in  another  place ;  and  it 
would  therefore  appear  to  follow,  as  of  course,  that  the' marriage 
in  question  should  be  held  invalid.  Defendant's  Counsel  however 
contend,  that  the  general  rule  established  by  The  Queen  v.  Millis 
was  not  an  inflexible  one,  and  that  the  application  of  it  as  the  lex 
loei  to  marriages,  should  be  modified  according  to  the  circumstances 
and  exigencies  of  each  case ;  and  that  accordingly  various  excep- 
tions to  this  general  rule  have  been  made  both  by  legislative 
enactment  and  judicial  decision,  and  that  the  circumstances  of  this 
case  bring  it  within  the  principles  of  those  exceptions.  But  upon 
referring  to  the  statutes  and  authorities  relied  on  by  defendant's 
Counsel,  it  will  I  think  be  found  that  they  do  not  establish  any 
principle  of  exemption  applicable  to  the  present  case,  but  that  on 
the  contrary  some  of  thetn  afford  grounds  for  holding  (independently 
even  of  the  decision  in  The  Queen  v.  Millis),  that  the  Law  of 
England  as  to  marriages  was  in  accordance  with  that  decision,  and 
that  therefore  the  marriage  in  question  was  not  valid  according  to 
such  law. 

The  first  statute  on  which  defendant's  Counsel  rely  is  the  69 
6r.  3,  c.  51,  entitled  '*  An  Act  to  regulate  the  celebration  of  Mar- 
riages in  Newfoundland."  It  recites  that  ''a  doubt  had  existed 
"  whether  the  Law  of  England  requiring  religious  ceremonies  in  the 
*^  celebration  of  marriages  to  be  performed  by  persons  in  holy  orders, 
"  for  the  perfect  validity  of  the  marriage  contract,  was  in  force  in 

(a)  CL  &  F.,  note  at  the  end  of  The  Queen  y.  MUUm, 
(*)  13  M.  &  W.  264. 
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" Newfoandland ;  and  that,  by  reason  of  this  doubt,  marriages  had  M.  T.  I860. 

Queen's  Sench 
*'  been  of  late  celebrated  in  Newfoundland  bj  persons  not  in  holy     v—    y     ^ 

'*  orders."    Now  this  recital  appears  to  be  a  legislatiye  declaration  ^^ 

that,  according  to  the  Law  of  England  the  intervention  of  a  clergy-  dbuitt. 
man  in  holy  orders  was  essential  to  the  validity  of  the  marriage. 
The  statute  then  enacts,  ^'That  after  the  1st  of  January  1818,  all 
"  marriages  had  in  Newfoundland  should  be  celebrated  by  persons 
**in  holy  orders,  and  that  all  marriages  to  be  contracted  or  cele- 
*^  brated  in  Newfoundland,  contrary  to  that  Act,  afler  said*  day, 
**  shall  be  null  and  void."  Then  follows  the  proviso  or  exception  on 
which  defendant's  Counsel  rely,  as  showing  the  policy  and  intention 
of  the  Legislature  to  give  validity  to  marriages  had  under  circum- 
stances such  as  those  in  the  present  case.  The  statute  declares  that 
nothing  in  it  '*  should  extend  to  marriages  had  under  circumstances 
<<of  peculiar  and  extreme  difficulty  in  procuring  a  person  in  holy 
'*  orders  to  perform  the  celebration,  and  in  which  the  law  might,  on 
^  that  account,  otherwise  determine  on  the  validity  of  such  mar- 
^*riage,"  provided'  however  ^Uhat  in  all  such  cases  the  circumstances 
"  and  the  contract  should  be  certified  on  oath  to  the  nearest  magis- 
"  trate,  or  to  such  other  person  as  therein  mentioned."  How  does 
this  statute  assist  defendant's  case  ?  It  declares  the  Law  of  England 
to  be,  that  marriages  should  be  performed  by  persons  in  holy  orders ; 
it  applies  that  general  law  to  Newfoundland,  but  exempts  from  its 
operation  marriages  had  under  such  "  circumstances  of  peculiar  and 
extreme  difficulty"  as  therein  mentioned,  ^'provided  however  that 
such  circumstances  should  be  certified  on  oath,"  &c.  Now  with 
respect  to  this  and  the  other  statutes  relied  on,  I  may  observe  that 
the  fact  of  the  Legislature  having  expressly  enacted  that  marriages 
celebrated  in  particular  localities  and  under  certain  specified  circum- 
'  stances,  should  be  exempted  from  the  operation  of  the  general  rule 
of  law,  would  not  authorise  us  to  extend  the  exemption  to  marriages 
had  in  other  localities  and  under  different  circumstances,  even 
though  we  should  be  of  opinion  that  it  would  have  been  equally 
expedient  for  the  Legislature  to  have  done  so.  The  next  statute 
referred  to  is  the  58  6.  3,  c.  84,  which  was  passed  to  remove 
doubts    as  to   the  validity  of   marriages   solemnized  within    the 
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M.T.  I860   British  territories  in  India,  by  ordained  ministers  of  the  Church 
^^l^'^^     of  Scotland.    It  recites  the  existence  of  doubts  as  to  the  validity 
DU  MOULIN    ^£g^^j^  marriages,  and  declares  that  all  marriages  celebrated  before 
DBUiTT.      the  passing  of  the  Act,  by  snch  ministers,  should  be  equally  valid 
*'  as  if  same  had  been  solemnized  by  clergymen  of  the  Church  of 
England ; "   and  it  contains  a  similar  enactment  with  respect  to 
marriages  to  be  solemnized  by  such  ministers  after  the  passing 
of  the  Act,  provided  that  both  or  either  of  the  parties  belong 
to  the  Church  of  Scotland,  and  provided  certain  formalities  therein 
mentioned  be  complied  with.    I  do  not  see  what  further  ground  of 
argument  in  support  of  defendimf  s  case  is  afforded  by  this  statute. 
But  the  statute  on  which  defendant's  Counsel  principally  rely  is 
the  4  6.  4,  c.  91,  followed  by  the  12  &  13  Ftc,  c.  68.    The  former 
of  these  Acts  was  passed  for  the  purpose  of  removing  all  doubts 
<<  concerning  the  validity  of  marriages  solemnized  fy  a  minister  of 
*^  the  Church  of  England  in  the  chapel  or  house  of  any  British 
^*  Ambassador,  or  minister  residing,**  &c. ;  **  or  in  the  chapel  of  any 
^*  British  factory,**  &c.;  and  also  all  doubts  '*  concerning  the  validity 
^*  of  marriages  solemnized  within  the  British  lines  by  any  chaplain 
*^  or  officer,  or  other  person  officiating  under  the  orders  of  the  com- 
*'  manding  officer  of  a  British  army  serving  abroad.**    And  it  enacts 
<<that  all  such  miM^ages  shall  be  held  to  be  as  valid  in  law  as 
^^  if  same  had  been  solemnized  within  his  Majesty*s  dominions,  with 
**  a  due  observance  of  all  forms  required  by  law.**    It  then  provides 
(by  section  2)  that  **  nothing  in  said  Act  should  confirm,  impair,  or 
«<  in  anywise  affect  the  validity  of  any  marriage  solemnized  beyond 
<<  the  seas,  except  those  solemnized  in  the  phees^  form  and  manner 
**  in  said  Act  specified.**    Now  it  cannot  be  contended  that  the  mar- 
riage in  question,  solemnized  on  board  a  transport  ship  convejing 
troops  from  Cork  to  Sidney,  should  be  considered  as  coming  within 
the  description  in  that  statute  of  *'  a  marriage  solemnized  within 
the  British  lines.**    And  the  statute  expressly  provides  ^*that  the 
« privilege  granted  thereby  should  not  extend  to  any  marriages 
**  except  such  as  are  specified  in  the  Act.**    The  marriage  in  ques- 
tion is  not  one  of  those,  and  can  therefore  derive  no  validity  from 
the  statute.     The  last  statute  referred  to  is  the  12  &  13  Ftc,  c  68, 
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which  was  passed  for  the  purpose  "of  affording  greater  facilities  M.  T/1860. 
for  the  marriage  of  her  Migesty's  subjects  resident  abroad."  It  !!*?'  ^ 
recites  in  effect  that  the  provisions  of  said  previous  Act  (4  O.  4,  ^^  ^^^^ 
c  91)  were  applicable  only  to  marriages  solemnized  by  the  persons,  druitt. 
and  in  the  places!  manner  and  form  in  the  previous  Act  specified;, 
and  that  *'  large  numbers  of  her  Majesty's  subjects  were  resident 
"  abroad,  at  places  where  the  provisions  of  that  previous  Act  were 
<<  not  applicable,  and  that  it  was  expedient  to  afford  greater  facilities 
^^for  the  marriage  of  her  Majesty's  subjects  resident  abroad."  It 
then  enacts  that  future  marriages  in  any  place  abrgad,  where  there 
was  a  British  Consul  duly  authorised,  may  be  duly  solenmized  by  or 
in  the  presence  of  such  Consul,  in  the  manner  and  with  the  forma- 
lities prescribed  by  the  Act;  and  that  when  so  solemnized  they 
should  be  as  valid  in  law  as  if  same  had  been  solemnized  within 
her  Majesty's  dominions,  with  a  due  observance  of  all  forms  required 
by  law.  It  then  recites  (section  20)  *^  that  many  marriages  had  been 
*'  entered  into  abroad  by  British  subjects  under  circumstances  which 
**  migl\^  occasion  doubts  as  to  the  validity  of  such  marriages ; "  and 
that  it  was  expedient  such  marriages  should  be  confirmed  in  the 
cases  thereinafter  mentioned :  and  it  declares  that  all  marriages  of 
British  subjects  which,  before  the  Act,  had  been  celebrated  by  minis- 
ters of  the  Church  of  England,  Ireland  or  Scotland,  in  certain  places 
therein  specified ;  and  also  all  marriages  of  British  subjects  which 
before  the  Act  had  been  solemnized  according  to  any  religious  rites 
or  ceremonies,  or  contracted, />tfr  verba  deprasenti,  in  the  presence 
of  a  British  Ambassador,  &c,  **or  on  board  a  British  vessel  of  war^ 
*^  on  any  foreign  station^  in  the  presence  of  the  officer  commanding 
**snch  vessel;"  and  also  all  such  previous  marriages  as  had  been 
registered,  as  therein  mentioned,  "  should  be  as  valid  as  if  they  had 
**  been  solemnized  within  her  Majesty's  dominions  with  a  due  obser- 
"vance  of  all  forms  required  by  law."  With  respect  to  these, 
provisions,  it  is  clear  they  do  not  apply  to  the  marriage  in  question, 
because  the  transport  ship  on  which  it  was  celebrated  could  not  be 
considered  as  coming  within  the  description  of  "  a  British  vessel  of 
war  on  a  foreign  station ; "  and  also  because  (even  if  it  were  so  con- 
sidered) there  is  a  subsequent  proviso  in  that  section  that  the  Act 
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M.  T.  1860.  should  not  extend  to  render  valid  *<any  marriage  where  either  of 
f^eena  enc  ^^  ^^^  patties  had  afterwards,  during  the  life  of  the  other,  lawfully 
DU  MOULIN  „  intermarried  with  any  other  person."  And  in  the  case  now  before 
DBUITT.  us  there  was  such  a  subsequent  marriage,  in  1825»  between  Margaret 
Lynch  and  Major  Druitt.  It  is  clear  therefore  that  the  marriage  in 
question  (that  of  1817)  does  not  derive  any  validity  from  the  several 
statutes  relied  on,  as  it  does  not  come  within  the  description  of  those 
marriages  which  alone  it  was  the  declared  intention  of  these  statutes 
to  confirm,  and  which  are  so  clearly  specified  by  the  Legislature : 
and  with  respe<tf  to  the  argument  that  these  statutes  afford  any 
indication  of  the  policy  or  intention  on  the  part  of  the  Legislature 
to  give  validity  to  marriages  such  as  that  in  question,  it  appears  to 
me  that  the  inference  is  the  other  way.  By  the  provisions  for  the 
validity  of  marriages  solemnized  *'  within  the  British  lines,*'  or  ^'  on 
*'  board  a  British  vessel  of  war  on  any  foreign  station,  in  the  pre- 
'^  senee  of  the  officer  commanding  such  vessel,**  all  persons  engaged 
in  the  military  or  naval  service,  and  marrying  in  such  place,  were 
(amongst  others)  exempted  from  the  operation  of  the  general  mar- 
riage law,  and  acquired  greater  facilities  for  contracting  marriage ; 
and  it  is  difficult  to  contend  that  the  omission  of  similar  provisions 
for  the  case  of  soldiers,  while  conveyed  on  board  a  transport  ship 
from  one  British  port  to  another  (a  circumstance  of  such  frequei^t 
and  notorious  occurrence),  can  be  accounted  for  as  a  *^casus  omissutT 
in  the  Act,  or  arose  from  any  other  cause  than  that  it  was  not  the 
intention  of  the  Legislature  to  exempt  persons  marrying  under  such 
circumstances  from  the  operation  of  the  general  law,  or  to  give 
greater  facilities  to  their  marriages  than  to  the  marriages  of  any 
other  individuals. 

Defendant's  Counsel  have  also  relied  on  numerous  decided  cases, 
in  which  marriages  had  under  very  peculiar  circumstances,  and 
without  the  intervention  of  a  clergyman  in  holy  orders,  were  never- 
theless held  to  be  valid.  Some  of  these  were  cases  of  colonists 
residing  in  remote  countries,  where  no  clergyman  could  be  pro- 
cured; and  it  was  considered  that  the  marriages  should  be  held 
good,  by  reason  of  the  necessity  of  the  case.  These  authorities  have 
been  fully  discussed  in  the  argument ;  and  it  is  unnecessary  for  me 
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to  refer  to  them  again  in  Retail  $  it  la  eaougb  for  me  to  say  that  M>  T.  I860. 

Qm€£h*b  Bench 
the  ciroankstances  of  the  present  case  ate  diiierent  from  those  of     ^._v~^ 

the  cases  relied  on.  Soldiers  on  board  a  transport  ship  going  from 
Ooi^  to  Sydney  are  not  to  be  considered  as  colonists^  or  as  in  a  druitt. 
situation  similar  to  that  of  persons  cast  upon  a-  desert  island ; 
and  the  circumstances  under  whieh  this  maniage  was  held  are 
not  such  as  to  warrant  us  in  holding  it  valid  upon  the  plea  of 
necessity.  If  the  pardes  in  this  case  were  to  be  considered  as 
exempted  from  the  general  law  of  marriage,  what  limits  could  with 
any  oertainty  be  put  to  the  application  of  this  priikciple  of  exemp- 
tion ?  Defendant's  Counsel  admit  it  should  not  apply  to  a  vessel 
going  from  this  country  to  any  port  in  Europe ;  but  if  we  admit 
the  exemption  in  the  present  ease,  I  do  not  see  why  it  would  not 
apply  also  to  the  case  of  a  vessel  going  from  this  country  to 
Gibraltar  or  to  Malta.  I  have  therefore  come  to  the  conclusion 
that  the  marriage  of  1817  was  not  valid,  according  to  the  law 
of  this  country,  and  that  therefore  the  plaintifis,  as  the  children 
of  the  subsequent  marriage  of  1 825,  are  the  heirs-at-law  of  Major 
Druitt. 

Hayss,  J* 

L confess  that  I  am  not  one  of  those  persons  who  think  it  right 
or  necessary  that  the  Judge  of  a  Court  of  Justice  should  indulge  in 
curious  t>r  oavilling  criticism  with  respect  to  the  decisions  of  the 
tribunal  of  last  resort ;  and  when  the  House  of  (iords  has  spoken 
clearly  .and  distinctly  upon  any  point,  it  becomes  us,  in  a  fair  and 
honest  spirit^  to  administer  the  law  so  announced,  and  to  leave  it  to 
UiC' Legislature  to  make  such  corrections  and  amendments  as  may 
be  thought  right.  Acting  therefore  on  this  principle,  I  am  not  dis- 
posed to  aay  that  we  should  not  give  its  full  weight  to  the  decision  . 
in  the  case  of  Th€  Queen  v.  Millis.  That  decision  I  take  to  be  this, 
that»  in  every  country  governed  by  the  Common  Law  of  England, 
and  without  reference  to  the  statutory  provisions  which  may  there 
be  in  force,  the  presence  of  a  person  in  holy  orders  is  necessary,  in 
order  to  constitute  a  valid  marriage.  Now,  on  the  part  of  the 
defendant  it  has  been  said  that,  although  we  may  admit  this  as  a 
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M.  T.  1860.  general  principle,  still  it  Is  open  to  qualifications  and  exceptions. 
Queen'B  Bench  ^.^^  ^^  deference  for  the  learned  Counsel,  I  think  that  this 
Du  MOULIN  priociple  is  no  more  open  to  exceptions  than  any  other  principle 
DBUiTT.  of  law  with  which  we  have  to  deal.  Possibly  cases  may  occur 
where  we  may  apply  the  maxim  that  '<  necessity  wiU  justify  what 
necessity  has  required ; ''  but  still  I  am  by  no  means  sure  that  we 
can  apply  that  maxim  to  a  case  of  marriage  at  all.  None  of  the 
statutes  cited  at  all  help  the  case  of  the  defendant.  The  statute 
57  6.  3,  c.  51,  announces  that  the  law,  as  laid  down  in  the  case  of 
The  Queen  ▼.  MillU^  prevails  in  Newfoundland ;  and  when  it  speaks 
of  marriages  had  under  circumstances  **  of  peculiar  and  extreme 
difficulty,^  it  guardedly  makes  provision  as  to  such  cases,  by 
requiring  that  those  circumstances,  and  the  actual  contract  of 
marriage,  shall  be  certified  on  oath  to  the  Magistrate  nearest  the 
residence  of  the  parties  as  there  set  forth.  Acting  then  in  the 
spirit  of  this  enactment,  I  am  disposed  to  say  that  all  such  cases 
should  be  left  to  be  dealt  with  by  the  Legislature,  rather  than 
that  Courts  of  Law  should  take  on  themselves  to  introduce  excep- 
tions and  qualifications.  But,  even  upon  the  assumption  that  a  case 
of  necessity  ought  to  operate  as  an.  exception  to  the  principle 
involved  in  the  case  of  The  Queen  v.  Millitj  I  emphatically  say 
that  this  is  not  a  case  of  such  necessity.  The  facts  are  these  :^0n 
the  28th  of  March  1817,  a  transport  ship  sailed  from  Cork,  bound 
for  New  South  Wales,  with  troops  of  the  48th  regiment  on  board ; 
and  when  the  ship  had  been  about  three  days  at  sea;  and  was  out  of 
sight  of  land,  a  young  woman,  who  had  concealed  herself  on  board, 
is  brought  on  deck  from  some  place  below.  It  is  said  that  an 
attachment  had  existed  between  her  and  Terence  Bums,  a  private 
soldier  of  the  48th  regiment.  Accordingly,  without  more  ado,  and 
with  what  I  would  say  was  very  indecent  haste,  the  marriage  in 
contrpversy  was  celebrated.  So  far  from  necessity  governing  in 
this  case,  the  whole  flatter  appears  to  me  to  be  a  most  unbecoming 
desecration  of  a  very  Solemn  ordinance.  The  parties  are  placed 
together,  and  the  shipmaster  acts  the  part  of  a  clergyman,  by  reading 
the  form  of  the  solemnization  of  matrimony,  as  taken  from  the 
book  of  Common  Prayer.    Major  Druitt,  acting  as  clerk,  reads  the 
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responses;  and  in  this  manner  the  private  soldier  Terenee  Bums  M.  T.  I860, 
is  married  to  the  young  woman  Margaret  hyn^h.    No  more  is  heard       — -y- — • 
of  them  for  some  four  months,  until  they  arrive  in  Australia ;  and  at  ^ 

the  end  of  that  time,  that  same  Major  Druitt  (as  we  are  told),  who,  bbuitt. 
under  the  pressure  of  a  strong  necessity,  and  for  the  advancement  of 
morality,*  took  so  principal  a  part  in  the  performance  (I  will  not  call 
it  solemnization)  of  that  ordinance,  is  the  person  who  takes  this  very 
young  woman  from  her  husband,  and  keeps  her  as  his  concubine. 
I  confess  I  felt  indignant  when  I  heard  this  put  forward  as  a 
case  of  necessity.  I  call  it,  as  I  said  before,  a  highly  unbecoming 
desecration  of  a  very  solemn  ceremony.  It  is  said  that  it  was 
impossible  to  obtain  the  aid  of  a  clergyman.  Why  we  know  that 
no  vessel,  voyaging  in  those  times  or  in  these  times,  ever  made 
the  passage  to  Sidney  without  touching  at  one,  two,  or  more  ports 
of  call,  such  as  the  Cape  of  Grood  Hope  or  the  Island  of  Ascension. 
Could  the  matter  not  have  remained  over  for  that  period  of  time  ?  In 
truth,  the  ceremony  has  been  performed  under  circumstances  which 
give  it  in  my  mind  the  character  of  a  military  jest  or  frolic,  rather 
than  of  a  solenm  ordinance.  I  repudiate  it  as  a  case  of  necessi^. 
It  shows  upon  the  evidence  none  of  the  attributes  which  belong  to 
a  case  of  necessity.  I  need  not  refer  to  the  comments  which  have 
been  so  ably  and  fully  made  by  the  Lobd  Chief  Justice  and  by 
my  Brother  O'Brien,  on  the  statutes  which  were  cited  during  the 
argument  Every  one  of  those  statutes  appears  to  me  to  be  con- 
firmatory of  the  case  of  the  plaintiffs,  rather  than  of  that  of  the 
defendant ;  and  I  am  of  opinion  that  the  verdict  obtained  by  the 
defendant  must  be  turned  into  a  verdict  for  the  plaintiffs. 

FiTZGEBALD,  J. 

I  concur  in  the  opinion  expressed  by  the  other  Members  of  the 
Ck>urt,  that  this  marriage,  by  consent,  on  board  the  transport  ship 
Matilda,  in  the  year  1817,  was  not  legal  and  valid  so  as  to  avoid 
the  subsequent  marriage  duly  solemnized  in  the  year  1825,  and 
bastardize  its  issue. 

When  I  heard  the  case  opened,  I  was  led  to  infer  that  there  was 
8ome  statutable  exception,  applicable  to  the  marriage  of  1817,  which 
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M.  T.  I860,  distinguished  this  case  from  ordinary  marriages.   There  is  however 
^, too  statute  making  an  exception  in  its  favor}  and  aaj  inference  to 

DO  MOULIN  ^  drawn  fron»(  the  statutes  on  this  suhject  tends  stix>nglj  the  other 
DRuiTT.  way.  The  ciroumstanoes  under  which  the  marriage  of  1817  took 
place  cannot  possibly  advance  it  beyond  a  contract  in  words  of 
the  present  t^nse*  I  put  aside  altogether  the  cwemony  of  the 
reading  of  the  wxurds  from  <  the  book  of  Common  Prayer  as  beifig 
of  no  weight.  The  marriage  was  what  is  known  as  a  ooosensoal 
marriage,  and  nothing  more.  Some  observations  were  made  with 
a  view  to  take  this  case  out  of  the  decision  in  The  Queen  r.  MUiis. 
Now  I  apprehend  ihat  The  Queen  v.  BiUUs  has  done  two  things 
which  are  now  placed  beyond  our  control ;  first,  it  has  ezf^oded 
the  doctrine  propounded  by  Sir  W«  Scott  in  the  case  of  Dalrymph 
V.  Dalrynq^le;  and  secondly,  has  estabKshed  that  at  Common  Law 
a  marriage  is  not  valid  unless  entered  into  in  the  presence  of  an 
ordained  clergyman*  That  being  the  general  municipal  law  of 
England,  then  if -the  marriage  of  1817  was  valid,  its  validity  musl 
arise  firom  some  statutable!  exception,,  or  from  what  has  l^n  called  in 
argument,  the  '*  doctrine  of  necessity,"  that  is,  that  firom  the  position 
of  the  parties,  &  coxapliance  with  so  much  of  the  law  as  required  the 
presence  of  a  cleigyman  w^as  not  practicable.  Ampngst  the  statutes 
which  were  referred  to,  the  4  Cr.  4,  c.  91,  appeared  to  be  the  <mly 
statute  whicli  bore  with  any  apparent  directness  upon  this  ease. 
It  was  argued  at  the  Bar  that,  by  Tirtue  of  an  exception  in  that 
Act,  the  marriage  of  1817  waar  rendered  valid.  On  referring  to 
the  Act,  I  find  that  it  <was  passed  '^tb  relieve  the^  minds  of  all  his 
"Majesty's  «ubjects.  from  .any.  doubt  concerning  the  validity  of 
"  marriages,"  &c.  **  and  from  any  possibility  of  doubt  concerning 
"  the  validity  of  marpages  solemnized  within  the  British  Unes  byj 
''any  chaplain  or  officer,  or  other  person  officiating  mider  the 
'^orders  of  the  commanding  officer  of  a  British  army  serving 
*' abroad."  Now  these  are  the  very  terms  used  in  the  A^;  and 
the  Counsel  for  the  defendant  felt  himself  so  hardly  pressed,  that 
he  ha4  the  boldness  to  argue  that  the  circumstances  bronght  the 
marriage  of  1817  within  these  terms.  He  contended  thai  this 
regiment,  *while  in  the  actual  prosecution  of  its  voyage  from  Cork 
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to  Sydney,  formed  part  of  "  a  Britub  army  serving  abroad,"  and  M.  T.  I860, 
that  the  limits  of  the  ship  formed  the  '<  British  lines.'*  But  I  have 
only  to  refer  to  the  Act  itself,  and  it  is  explained  hy  the  course 
adopted  in  the  Waldegrave  Peerage  case*  Ilr,  Shelf ar^s  work 
on  ^e  Z*aw  of  Divorce  contains  a  coBvenient  summary  not  onlj 
of  the  Acts  stated  at  the  Bar»  but  also  of  the  Acts  and  Ocders^ 
in  Council-  which  •  reg^Qate  matri^ges,  solemnked  in  the  colonial 
possessiona  of  Qpeat  Britain,  from  which  may  be  deduced  persuasive 
arguments  leading  to  the  inference  that,  according  to  the  law  of 
England,  the  marriage  of  1817  was  not  valkL 

Upon  other  grounds,  and  assuming  that  the  Ckwrt  was  not  con- 
▼inced  that  the  marriage  of  1817  came  within  the  statutes  cited,  the 
Counsel  for  the  defendant  contended  that  the  Common  Law  of  this 
country  is  so  flexible  that  it  is  in  force  amongst  British  subjects 
who  have  left  this  i^untry,  even  for  a  temporary  purpose,  only  so 
£ar  as  it  is  capable  of  being^  performed ;  and  that,  if  its  requirements 
cannot  be  observed,  such  persons  are,  on  the  ground  of  neoessi^, 
absolved  from  carrying  out  its  directions.  We  Were  referred  to 
some  authorities  which,  adopting  the  doctrines  laid  down  in  the 
case  of  Dairymple  v.  Dalrympicy  established,  as  it  was  said,  that 
in  the  case  of  a  marriag^e  between  subjects  of  Great  Britain  in  the 
British  colonies,  the  English  law  of  marriage  did  not  s^^ply ;  at 
least  did  not  apply  so  far  as  to  render  necessary  the  presence  of 
a  clergyman  at  a  marriage,  when  it  was  difficult  or  impossible  to 
obtain  a  clergyman.  We  were  pressed  by  the  case  of  Maclean  v. 
Crystall,  in  which  Sir  Erskine  Perry  held,  that  *'that  portion  of 
**  the  Common  Law,  requiring  the  presence  of  an  ordained  minis- 
^^  ter  at  a  marriage,  was  never  introduced,  and  does  not  now  exist, 
''in  India."  It  is  not  necessary  for  us  to  determine : whether  that 
case  was  decided  well  or  otiierwise,  or  to  ofier  any  opitiion  on  that 
case,  or  any  other  case  conversant  only  with  the  law  of  marriage 
in  the  colonial  possessions  of  Great  Britain.  I  can  well  under* 
stand  that  the- municipal  law  of  England  may  not  prevail  in  its 
integrity  in  newly«formed  •  colonies,  but  yet  such  a  doctrine  would 
be  wholly  inapplicable  to  the  present  case*  During  the  argument,  I 
asked  whether  it  had  been  ever  decided  that  a  marriage  was  val^ 
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M.  T.  1860.  which  took  place,  in  the  absence  of  a  clergyman,  on  board  a  British 
Queen's  Bench 
> V >     ship  proceeding  from  any  port  of  the  British  Islands  to  one  of  the 

^^  British  possessions,  either  with  emigrants  or  with  troops?     The 

DBUiTT.  answer  was,  that  no  snch  case  conld  be  found.  Well  then,  unin- 
stmcted  as  I  was  in  this  question,  and  not  well  versed  in  Eccle- 
siastical Law,  and  deriving  mj  information  on  the  subject  chiefiy 
from  the  cases  of  The  Queen  v.  Millie  and  Beamish  v.  Beamish,  I 
thought  that  question  important,  and  that  the  negative  answer 
was  strongly  against  the  defendant.  For,  when  we  reflect  that 
there  is  nothing  peculiar  in  the  character  and  position  of  a  soldier 
to  give  him  greater  civil  rights  than  any  other  citizen — and  bearing 
in  mind  that  for  two  centuries  past  England  has  possessed  a  great 
and  a  rapidly  increasing  colonial  empire — it  seemed  to  me  very 
strange  that  no  one  case  had  arisen  in  which  it  had  been  contended 
that  such  a  marriage  was  valid.  No  such  case  has  arisen ;  and  that 
circumstance  seems  to  afford  a  very  strong  argument  against  the 
defendant.  Having  called  attention  to  these  colonial  cases,  the 
Counsel  for  the  defendant  proceeded  to  argue  that  the  doctrine  to 
be  deduced  from  them  is  applicable  to  the  present  case.  Assuming 
that  the  Common  Law  is  as  it  was  stated  to  be,  the  learned  Counsel 
went  on  to  argue  that  it  had  ceased  to  be  applicable  to  the  persons  on 
board  the  transport  ship  '^  Matilda,"  so  far  as  it  was  not  practicable 
for  them  to  fulfil  its  requirements.  If  we  do  not  find  that  propo- 
sition decided  in  any  case,  or  established  by  any  authority,  that 
exception  to  the  Common  Law  must  be  grafted  on  it  by  the 
House  of  Lords  in  the  first  instance ;  we  have  no  authority  to  do 
so.  But  what  was  the  necessity  in  this  case  ?  Where  did  it  begin, 
and  what  was  its  line  ?  The  vessel  was  a  British  vessel,  sailing 
from  a  British  port,  commanded  by  a  lieutenant  of  the  royal  navy, 
manned  by  British  sailors,  carrying  British  troops,  and  on  board  of 
which  British  Law  in  all  its  integrity  was  to  be  administered  in  civil 
as  well  as  in  criminal  matters:  it  bound  civil  rights,  and  would 
equally  apply  to  criminal  offences.  Where  then  was  the  necessity 
for  the  celebration  of  this  marriage  without  the  presence  of  an 
ordained  clerg3rman  ?  I  do  not  feel  exactly  as  my  Brother  Hayes 
has  expressed  himself,  with  reference  to  the  circumstance  of  the 
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marriage  of  1817,  for  I  can  qaite  well  understand  that,  for  the  M.  T.  I860, 
purposes  of  morality,  the  officers  may  have  deemed  it  right  to  >—  -^-  ■■> 
celebrate  a  marriage  which  might  afterwards  be  rendered  complete 
when  the  parties  arrived  at  their  destination.  But  where  was  the  bbuitt. 
necessity  ?  If  the  vessel  had  been  sailing  from  Cork  to  Gibraltar, 
instead  of  to  New  South  Wales,  she  would  have  been  going  on  a 
Toyage  of  perhaps  a  fortnight's  duration :  but  still  would  have  been 
going  to  a  British  port.  Where  is  the  distinction  between  the  cases  ? 
The  only  difference  between  the  case  which  actually  occurred,  and 
that  which  I  have  supposed,  consists  in  the  length  of  the  voyage ; 
and  the  plea  of  necessity  would  apply  in  the  one  case  as  well  as  in 
the  other.  There  was  nothing  in  the  position  of  the  parties  to 
absolve  them  from  coujpliance  with  the  provisions  of  the  law; 
we  are  are  therefore  to  deal  with  this  case  on  the  authority  of 
The  Queen  v.  Millis,  Acting  on  the  authority  of  that  case,  we 
have  come  to  the  conclusion  that,  although  according  to  Ecclesias- 
tical Law,  the  consensual  marriage  of  1817  may  have  had  force  for 
certain  purposes,  yet  that  by  the  Common  Law  it  was  invalid, 
and  cannot  affect  the  subsequent  marriage  of  1825.  The  plaintiffs 
have  established  their  legitimacy,  and  are  entitled  to  have  the 
verdict,  which  was  had  for  the  defendant,  turned  into  a  verdict 

for  themselves. 

Cause  shown  disallowed. 


T.  T.  1860. 
J.  J.  MURPHY  V.  CORNELIUS  DALY.  ^  ^Joc^ 

M.  I.  looU. 
Nov,  10. 

This  action  was  brought  in  pursuance  of  an  order  made  by  the  Mt&doyr  land, 

whidi  has  not 
Master  of  the  Rolls,  on  the  27th  April  1857,  whereby  his  Honor  beenbiokennp 

during     the 
twenty  yean  which  immediately  preceded  the  execation  of  a  lease,  is,  as  between 
lessor  and  lessee,  ancient  meadow,   the  breaking  np  of  which  during  the  term 
amounts  to  a  breach  of  the  lessee's  coTcnant  not  to  commit  waste. 

So  held  by  the  Court  of  Exchequer  Chamber,  rerersing  the  judgment  of  the 
Court  of  Queen's  Bench.— [Lsfbot,  C.  J.,  and  O'Brien,  J. ;  Hatxb,  J.,  tUesen- 
tiente*    Fitzqxrali),  J.,  abeente.'] 
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T.  T.  I860,  made  absolate  a  conditional  order  for  an  injunction  to  restrain  the 
defendant  from  breaking  up  the  lands  demised  to  him  by  a  lease 
bearing  date  on  the  1st  May  1851 ;  and  further  directed  that  J.  J. 
Murphy,  Esq.,  the  Master  in  the  cause  and  the  grantor  in  that 
l^se»  should  bring  an  action  against  the  lessee  (the  now  defendant), 
in  order  to  ascertain  the  rights  of  the  parties. 

The  writ  of  sununons  and  plaint  issued  on  the  28th  of  January 
1859;  and  the  first  paragraph  stated  that: — ^The  plaintiff,  by  a 
certain  indenture  of  lease,  demised  to  the  defendant  that  part  of  the 
lands  of  Ballyderoon,  called  the  *^  Fern,"  ...  to  hold  the  same, 
with  the  appurtenances,  from  the  1st  day  of  May  1851,  for  the  term 
of  seven  years,  pending  the  several  matters  and  cause  therein 
mentioned.  The  paragraph  then  set  forth  the  defendant's  covenants 
in  the  lease,  viz. :  to  manage  and  cultivate  in  a  proper  and  husband- 
like manner;  and  that  he  *' should  not,  during  the  said  term, 
*'  commit  or  suffer  any  wilful  or  voluntary  waste  to  be  committed 
**  on  said  demised  premises  or  any  part  thereof;"  and  to  repair,  and 
keep  in  repair,  and  deliver  up  in  good  order,  the  demised  premises. 
The  paragraph  then  alleged  a  breabh  of  the  covenant  to  manage  and 
cultivate  in  a  proper  and  husbandlike  manner. 

The  second  paragraph  stated : — '*  That  since  the  making  of  the 
*^  said  indenture,  and  during  the  continuance  of  the  term  thereby 
*^  granted,  to  wit,  on  divers  days  and  times  between  the  1st  day  of 
''December  1856,  and  the  1st  day  of  March  1857,  the  defendant 
<<  committed  waste  on  said  demjsed  premises,  by  ploughing  and 
*'  breaking  up  ancient  meadow  and  pasture,  and  converting  same 
'*  into  arable  and  tillage,  contrary  to  his  covenant  in  that  behalf." 

There  was  a  third  paragraph,  which  alleged  a  breach  of  the 
covenant  to  repair. 

Plea  to  the  second  paragraph : — '*  That  the  premises  ploughed 
''and  broken  up  by  the  defendant  were  not  ancient  meadow  and 
''pasture;  and  that  converting  said  land  into  arable  and  tillage 
'Mand  was  not  contrary  to  the  covenant  of  the  defendant  in  that 
"  behalf." 

On   this   plea  the  third   issue   was  knit     That  issue   was: — 
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Whether  the  lands  ploughed  up  by  the  defendant,  or  any  of  them,  T.  T.  1860. 

Queen's  Bench 
were  ancient  meadow  and  pasture ;  and  whether  the  converting  of 

said  lands  into  arable  and  tillage  lands  was  contrary  to  the  defend- 
ant's covenant  not  to  commit  waste  ? 

The  action  was  tried  before  Lefroy,  C.  J.,  at  the  Sittings  after 
Hilary  Term  1860.  A  map,  and  the  evidence  of  the  plaintiff's 
witnesses  (some  of  whom  had  known  the  lands  for  thirty,  and  some 
for  fifty  years),  showed  that  the  lands,  being  situate  at  the  conflu- 
ence of  the  rivers  Araglin  and  Black  water,  are  subject  to  floods, 
and  had  always,  so  long  as  they  could  remember,  been  in  pasture, 
until  the  defendant  broke  them  up,  early  in  the  year  1 867 ;  in  the 
month  of  September  of  which  year  a  flood  washed  away  some  of 
the  mould,  and  left  the  potatoes,  then  growing  there,  exposed  to 
view  ;  that,  when  the  defendant  gave  up  the  lands,  a  great  part  of 
the  surface  soil  had  been  washed  away ;  and  that,  considering  the 
situation  of  the  lands,  it  was  decidedly  bad  husbandry  to  plough 
them  up. 

The  defendant  deposed  that  he  had  meadowed  the  lands  till  the 
spring  of  1857>  when  the  meadow  became  so  bad  that  he  let  the 
land  for  potato  gardens,  to  improve  it ;  and  that  he  thought  it  good 
husbandry  to  break  up  the  lands,  because  he  intended  to  sow  grass 
seeds  in  them.  The  defendant  and  his  witnesses,  however,  admitted, 
upon  cross-examination,  that  the  lands  had  been  injured  by  the  loss 
of  some  of  the  surface  soil  carried  away  by  the  flood ;  and  some  of  the 
witnesses  deposed  that  the  lands  in  question,  or  part  of  them,  had 
been  tilled  about  thirty-five  years  before. 

The  Lord  Chief  Justice,  in  his  charge,  left  the  case  to  the  jury 
to  find  a  verdict  upon  the  several  issues  according  to  their  view 
of  the  evidence,  except  as  to  the  issue  above  stated.  Upon  that 
issue  he  told  the  jury  that  the  land  ploughed  up  within  living 
memory  was  not,  in  point  of  law,  ancient  pasture  ;  and,  upon  that 
ground,  directed  them  to  find  a  verdict  for  the  defendant  upon  the 
third  issue.  Thereupon,  Counsel  for  the  plaintifi*  called  upon  the 
XiORD  Chief  Justice  to  inform  the  jury  that,  if  they  believed  the 
evidence,  the  land,  not  having  been  broken  up  for  thirty-five  years. 


VOL.  13. 


31   L 
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T.  T.  I860,  was  aneieni  pasture,  and  to  direct  a  verdict  for  the  plaintiff  on  that 
issae.    Coansel  cited  Morris  v.  Morris  (a). 

The  LoBD  Chief  Justice  refused  so  to  direct  the  jury,  bat 
reserved  the  point  for  the  consideration  of  the  Court  above. 

The  jury  found  a  verdict  for  the  defendant  on  all  the  issues. 

Serjeant  Fitzgibbon,  on  a  former  day,  obtained  a  conditional 
order  to  set  aside  the  verdict,  upon  the  grounds  that  it  was  against 
the  weight  of  evidence,  and  that  the  Lord  Chief  Justice  had  mis- 
directed the  jury  upon  the  issue  above  stated. 

Against  that  conditional  order — 


The  Solieitor-Oeneral  (T.  O'Hagan),  with  whom  was  J.  S. 
Oreene^  now  showed  cause. 

As  to  the  objection  that  the  verdict  was  against  the  weight  of 
evidence,  he  contended  that  the  jury  could  scarcely  have  found  a 
verdict  for  the  plaintiff,  even  upon  the  evidence  adduced  by  himself; 
and,  as  to  the  alleged  misdirection,  argued  that  the  defendant's  acts 
were  lawful,  as  he  had  not  entered  into  any  covenant  not  to  break 
up  the  land ;  and  did  not  amount  to  waste,  because  the  lands  had 
been  in  tillage  within  living  memory,  and  prior  to  the  date  of  the 
defendant's  lease.  Such  lands  are  not  ancient  meadow  or  pasture : 
Martin  v.  Coggan  (6).  The  case  of  Morris  v.  Morris  (c)  cannot 
establish  the  plaintiff's  proposition,  because  it  appears  from  the 
judgment  that  '<  it  is  admitted,  as  between  landlord  and  tenant,  this 
is  tillage  land."  In  Barret  v.  Barret  {d)^  Richardson,  C.  J., 
said : — ^^  The  law  will  not  allow  that  to  be  waste  which  is  not  any 
ways  prejudicial  to  the  inheritance."  That  principle  was  carried 
farther  in  Doe  d.  Grubb  v.  The  Earl  of  BurUngton  (e).  And,  in 
the  old  case  of  Tresham  v.  Lambe  (/)  *<  the  judges  would  not 
**  grant  any  writ  of  estrepement  to  the  pasture,  for  that  it  was  ridge 
*^and  furrow,  and  it  was  no  ancient  meadow,  although  that  had 
''  been  mowed  time  out  of  mind.*'    Counsel  also  cited  Lurting  v. 

(a)  1  Hog.  238,  (b)  1  Hog.  120. 

(c)  Uin  supra.  (</)  Hetley's  Bep.  85. 

(e)  5  B  A  Ad.  507. 
(/)  Brownlow  &  Gold's  Bep.,  pt.  2,  p.  46. 
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Conn  (a);   2  Rolie's  Abr.,  p.  815,  pi.  8;  and  Wootti  Institutes,  T.  T.  I860. 

QMeen*8  Bench 
bk.  2,  p.  306. 


Serjeant  Fitz  Gibbon  and  Frazer,  contra,  relied  strongly  on  the 
imap,  which  showed  that  the  Lmds  were  situated  at  the  confluence  of 
two  rivers,  and  therefore  subject  to  great  and  inevitable  damage 
from  floods.  Counsel  also  contended  that  the  evidence,  when  taken 
in  the  view  most  favorable  to  the  defendant,  only  proved  that  the 
lands  had  been  in  tillage  about  twenty-flve  years  prior  to  the  date  of 
the  defendant's  lease,  but  not  since  that  period.  Therefore  this  case 
comes  within  the  principle,  established  by  the  authorities,  that  in 
fee-simple  estates  the  land,  if  it  has  not  been  broken  up  during  the 
twenty  years  which  immediately  precede  the  commencement  of  the 
tenancy,  has,  as  between  the  lessor  and  lessee,  acquired  the  cha- 
racter of  ancient  pasture:  Morris  v.  Morris;  Goring  v.  Go- 
ring (b)  i  Simmons  v.  Norton  (c) ;  Creagh  v.  CarmUshael  (rf). 
Tresham  v.  Lambe  does  not  establish  the  proposition  that  land  is 
not  ancient  pasture,  even  though  it  has  remained  unbroken  for 
twenty  consecutive  years  immediately  preceding  the  commencement 
of  the  tenancy ;  but  merely  that  land,  which  is  sometimes  in  tillage 
and  sometimes  in  pasture,  cannot  be  considered  andent  pasture.  If 
the  varying  period  of  living  memory  be  adopted  as  the  test  of  what 
is  ancient  pasture,  the  most  unfortunate  results  will  follow ;  for 
longevity  varies  much  in  different  districts,  so  that  the  period  of 
time  which  in  one  district  will  constitute  land  ancient  pasture,  will 
be  inadequate  for  that  purpose  elsewhere.  The  vague  and  varying 
nature  of  this  test,  and  the  uncertainty  incidental  to  its  application, 
aflbrd  strong  grounds  to  question  its  soundness,  and  bring  it  within 
the  mischief  pointed  out  in  the  aphorism  of  Bacon :  *'  Misera  ser- 
Vitus  estf  ubi  jus  est  vagum,  aut  incognitum,*'  Moreover,  ancient 
pasture  was  particularly  favored  by  the  common  law,  and  the  Court 
ought  to  uphold  the  old  law.  ^*  If  the  tenant  convert  meadow  into 
"  arable,  it  is  waste ;  for  it  cbangeth,  not  only  the  course  of  his 
"  husbandry,  but  the  proof  of  his  evidence." — Co.  Lit.^  53  b. 


(a)  1  It.  Ch.  Bep.  273. 
(c)  7Biiig,640. 


{b)  3  Swans.  661. 
{d)  7  Ir.  Eq.  Bep.  334. 
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T.  T.  1860. 
Queen*8  Bench 

MURPHY 

V, 

DALY. 


Greene,  in  reply. 

The  cases  cited  for  the  plaintiff  only  prove  that  the  continuance 
of  land  in  pasture  for  twenty  years  is  prima  facie  evidence 
sufficient  to  induce  a  Court  of  Equity  to  grant  an  injunction,  until 
the  rights  of  the  parties  can  be  settled  by  law.  But  it  never  has 
been  decided  that  the  character  of  ancient  pasture  is  impressed  on 
land  simply  because  of  its  continuance  in  pasture  for  such  a  period. 
On  the  contrary,  land,  which  has  ever  been  turned  up,  has  lost  that 
character  (a).  In  Tresham  v.  Lamhcy  the  appearance  of  furrows 
on  the  land  was  held  evidence  sufficient  to  show  that  the  lands 
could  not  be  ancient  meadow^  because  the  presence  of  those 
marks  showed  that  the  lands  had  at  some  previous  time  been  in 
tillage.  The  averment  in  support  of  such, a  claim  must  be  *^of 
meadow  or  pasture,  time  out  of  mind : "  Gunning  v.  Gunning  (6). 
In  the  present  case,  the  lands  were  tilled  within  living  memory. 
The  jury  have  found  that  the  acts  of  the  defendant  were  according 
to  the  course  of  good  husbandry.  Those  acts,  then,  cannot  have 
injured  the  inheritance,  and  therefore  do  not  amount  to  waste: 
Doe  V.  The  Earl  of  Burlington  (c).  It  is  a  mistake  to  suppose 
that  ancient  pasture  was  particularly  favored  by  the  common  law : 
Tyringham's  case  (d).  At  common  law  an  action  for  waste  would 
not  lie  against  a  lessee  for  life  or  years,  because  it  was  laches  in  the 
lessor  not  to  provide  by  covenant  against  the  doing  of  waste  (e). 
The  owner  of  the  immediate  estate  of  inheritance  was  the  only 
person  entitled,  by  the  common  law,  to  bring  an  action  of  waste  (/). 
Therefore  the  damage  which  the  law  intended  to  prevent  was  such  a 
conversion  of  the  lands  as  destroyed  the  evidence  of  title,  and 
injured  the  inheritance,  by  changing  the  appearance  and  character 
of  the  land.  For  that  reason,  a  prohibition  of  waste  lay,  at  common 
law,  against  the  tenant,  by  the  curtesy,  tenant  in  dower,  and 
guardian  in  chivalry ;  but  not  against  the  lessee  for  life  or  years,  as 

(a)  2  RoL  Abr.  815.  (6)  2  Show,  8. 

(c)  Ubi  tupra. 

(<0  4  Rep.  36  a;  S.  C,  Tudor's  L.  Cas.  73. 

(e)  2  IiiBt.  145,  299;    5  Bep.  13  b;   Ck).  Lit.  53a. 

(/)  Co.  Lit.  53  b. 
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the  lessor  might  have  provided  against  his  acts.      TyringhanCs  case  T.  T.  1860. 
-                                                                                                         .           Qveen'a  Bench 
shows  that  the  policy  of  the  common  law  was  to  promote  agricul-      • /— -^ 

tare,  as  being  one  of  the  greatest  commodities  of  the  realm.     That  ^^ 

policy  is  still  more  applicable  to  the  present  time.  baly. 

Counsel  also  cited  Vin.  Abr.y  tit.  Wasie^  D.  6,  and  Com.  Dig. 

tit.  Waite,  D.  4. 

Cur.  ad.  vuli. 


Hates,  J.  „  ^  ,^^^ 

'  M.  T.  1860. 

This  was  an  action,  in  the  nature  of  an  action  of  covenant,  by  the       Nov.  10. 

lessor  Master  Murphy,  against  the  defendant  the  lessee.     The  plaint 
sets  forth  a  lease  of  that  part  of  the  lands  of  Ballyderoon  called 
"Ferin,"  to  hold  from   the    1st  of  May  1861,  for  seven  years, 
pending  several  matters  and  a  cause.    It  then  sets  out  a  covenant 
by  the  lessee,  to  the  effect  (among  other  things)  that  he  would  not, 
during  said  term,  commit  or  suffer  any  wilful  or  voluntary  waste  to 
be  committed  on  said  premises,  or  any  part  thereof.    It  then  avers, 
by  way  of  breach,  that,  since  the  making  of  the  indenture,  the 
defendant  committed  waste  on  the  said  demised  premises,  by  plough- 
ing and  breaking  up  ancient  meadow  and  pasture,  and  converting 
the  same  into  arable  and  tillage,  contrary  to  his  covenant  in  that 
behalf.     To  this  the  defendant  in  his  plea  says,  that  the  premises 
ploughed  and  broken  up  by  him  were  not  *' ancient  meadow  and 
pasture ;  "  and  that  converting  the  said  lands  into  arable  and  tillage 
lands  was  not  contrary  to  the  covenant  of  the  defendant  in  that 
behalf.    Issue  having  been  joined  upon  this  plea,  with  others  which 
it  is  unnecessary  here  more  particularly  to  refer  to,  the  case  went 
down  for  trial  before  my  Lord  Chief  Justice,  at  the  Sittings  after 
Hilary  Term  1 860,  when  it  appeared  in  evidence  that  the  defendant 
having  entered  into  possession  of  the  lands  under  the  lease,  he,  in 
the  spring  of  1857,  and  towards  the  close  of  the  term,  ploughed  and 
put  a  crop  of  potatoes  into  a  portion  of  the  land  that  lay  on  the 
bank  of  the  river  Black  water,  and  which  had  been  used  for  many 
years  as  meadow  and  pasture,  not  having  been  turned  up  since 
about  the  year  1825,  twenty-six  years  before  the  making  of  the 
lease.     It  is  for  this  act  of  the  tenant  that  the  present  action 
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M.  T.  I860,  has  been  brought  Witnesses  were  examined  on  both  sides  at  the 
trial,  some  of  whom  swore  that  they  had  known  the  land  for  a 
long  series  of  years,  daring  which  period  they  had  never  known 
it  to  have  been  broken  up;  while,  on  the  other  hand,  witnesses 
called  for  the  defendant  proved  that  it  had  been  broken  about  the 
time  I  have  mentioned.  In  leaving  the  case  to  the  jury,  the  Lord 
Chibf  Justice  told  them  that  it  was  not  to  be  deemed  ^'  ancient 
meadow "  if  it  could  be  shown  to  have  been  broken  during  living 
memory.  The  jury  found  a  verdict  for  the  defendant  on  the  issue 
I  have  mentioned ;  and  the  plaintiff  having  obtained  a  conditional 
order  to  set  aside  the  verdict  for  this  alleged  misdirection  of  the 
learned  Lobd  Chief  Justice,  the  case  now  comes  before  us  to 
decide  on  the  correctness  of  this  ruling,  and  thus  virtually  to  afl&rm 
that  a  lessee  for  years,  having  entered  into  such  a  covenant,  shall 
nevertheless  be  permitted,  in  a  Court  of  Law,  to  break  up  meadow 
land ;  provided  there  be  at  the  time  a  living  witness  of  the  previous 
breaking  of  the  soil.  Other  issues  were  sent  to  the  jury  upon  other 
matters  in  controversy ;  and  the  conditional  order  has  been  granted, 
not  only  on  the  ground  of  misdirection,  but  because  the  verdict  was 
against  the  weight  of  evidence.  Upon  this  latter  ground,  suffice  it 
to  say  that,  I  am  of  opinion  the  verdict  had  ought  not  to  be  dis- 
turbed. I  therefore  pass  to  the  consideration  of  the  other  question 
in  the  case. 

Since  the  days  of  Hobart  and  Lord  Coke,  aye  and  for  centuries 
before,  it  has  never  been  disputed  that,  in  a  Court  of  Law,  the 
conversion  of  "  meadow ''  into  arable  land  is  waste  (Hob.^  p.  234) ; 
and  the  reasons  assigned  fCo.  Lii^  63)  are,  that  ''it  changeth 
''  not  only  the  course  of  the  tenant's  husbandry,  but  the  proofe  of 
^(  his  evidence."  This  latter  reason  Chief  Justice  Tindal,  in  Sim- 
mons  V.  Norton  (a),  says,  "  I  am  not  disposed  to  treat  lightly.  In 
''  grants,  land  often  passes  specifically  as  meadow,  pasture,  arable,  or 
"  by  other  descriptions ;  and  I  am  not  prepared  to  say  that  alter- 
"  ation  of  the  surface  might  not  produce  a  difficulty  in  the  title.'' 
Ploughing  meadow  land  (he  proceeds  to  say)  '*is  also  esteemed 
"  waste,  on  another  account,  viz.,  that,  in  ancient  meadow,  years, 

(fl)  7  Bing.  640,  647. 
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^perhaps  ages,  most  elapse,  before  the  sod  can  be  restored  to  the  M. T.^1860. 
"state  in  which  it  was  before  ploughing."    I  am  not  quite  sure     \ 
that  modern  agriculturalists  will  feel  disposed  to  give  to  this  reason      mukpht 
all  the  weight  which  our  ancestors  may  have  done,  and  which  Chief       daly. 
Justice  Tindal  seems  to  think  it  entitled  to.    But,  be  that  as  it  may, 
this  is  the  rule,  and  these  are  the  reasons  for  it;  and  our  present 
business  is  to  inquire  into  the  exact  meaning  of  the  word  "  mea- 
dow," which  occurs  in  it,  or  "ancient  meadow,"  as  Chief  Justice 
Tindal  interprets  it,  and  which  expression  occurs  in  the  plaint  and 
plea. 

The  case  of  Tresham  v.  Lambe^  which  was  decided  so  far  back  as 
the  8  Jac.  I,  and  is  reported  in  2  Br.  Sf  (r.,  p.  46,  has  been  cited  in 
support  of  the  position  laid  down  by  the  Lobd  Chief  Justice.  I 
do  not  find  this  case  in  any  cotemporary  reporter;  but,  as  it  is 
referred  to  as  an  authority,  in  2  Roll.  Abr»y  p.  814,/>/.  6,  and  Vin. 
Abr^  tit  Waste^  D,  pi  6,  I  shall  state  it  from  the  reporters.  The 
plaintiff  having  brought  his  action  of  waste  against  the  defendant, 
for  ploughing  up  ancient  meadow,  prayed  the  Court,  pending  the 
action,  for  its  judicial  writ  of  estreperaent,  upon  the  Statute  of 
Glo'ster,  c.  13,  to  stay  the  alleged  waste.  Upon  examination,  it 
appeared  that  the  land  demised  was  pasture  and  meadow  ;  that 
the  land  known  as  pasture  had  been  mowed  (as  it  is  said  in  one 
part  of  the  report)  "  for  diverse  years,"  and  in  another  part,  "  for 
time  out  of  mind ; "  but  was  then  in  ridge  and  furrow ;  plainly 
showing  that  at  some  former  period  it  had  been  subjected  to  cul- 
tivation, though  perhaps  not  within  living  memory.  This  last 
circumstance,  viz.,  the  existence  of  ridge  and  furrow,  was  deemed 
sufficient  to  warrant  the  Court  in  refusing  the  writ,  as  to  the 
pasture,  though  it  was  granted  as  to  the  meadow.  "  The  Judges," 
Bay  the  reporters,  "would  not  grant  any  estrepement  as  to  the 
"  pasture,  for  that  it  was  ridge  and  furrow  ;  and  it  was  no  ancient 
**  meadow,  although  it  had  been  mowed  time  of  mind :  "  thus 
deciding,  as  I  apprehend,  that  land  is  not  to  be  deemed  "  ancient 
meadow,"  though  there  be  no  living  witness  of  its  cultivation,  if, 
nevertheless,  the  surface  of  the  ground  present  indications  of  its 
having  been  cultivated  at  some  remote  era,  perhaps  long  antecedent 
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M.  T.  1860.  to  the  period  of  living  memorj.     With  all  deference  to  the  wisdom 
Queen's  Bench      ^  ,    ,  ^    «  .       .  ,       , 

of  oar  ancestors,  and  the  proof  of  it  given  to  us  by  those  reporters, 

I  cannot  assent  to  that  position.    It  proves  far  too  much.     In  order 

to  sustain  the  rule,  as  quoted  from  Lard  Coke^  and  the  reasons  for 

it,  all  that  is  requisite  is,  to  give  evidence  of  an  antiquity  sufficient 

for  all  the  purposes  of  title  and  husbandry.    Nor  is  it  necessary,  in 

order  to  sustain  the  view  put  forward  by  the  Lord  Chief  Justice 

at  the  trial,  to  push  the  principle  to  such  an  extent  as  has  been  done 

in  this  case.  It  is  also  to  be  observed  that  when  the  case  of  Treiham 

V.  Lambe  is  cited  by  RoUe  and  by  Viner^  it  is  only  in  support  of  the 

statements  that,  '^  If  an  ancient  meadow,  which  has  been  meadow 

time  out  of  mind,  be  converted  into  arable  land,  it  is  waste."    And 

again — *'  If  meadow  be  sometimes  arable,  and  sometimes  meadow, 

«and  sometimes  pasture,  there,  the  ploughing  of  it  is  not  waste." 

To  these  affirmative  propositions  I  give  my  full  assent;  but  they 

are  far  from  identical  with  what  is  sought  now  to  be  established 

negatively,  viz.,  that  meadow  shall  not  be  deemed  ancient  meadow, 

so  as  to  give  it  protection  in  a  Court  of  Law,  under  a  covenant 

against  waste,  unless  it  have  been  meadow  time  out  of  mind. 

Let  me  now  draw  attention  to  an  Anonymous  case-  of  earlier 
date,  and  to  be  found  in  2  Leon,^  p.  174.  It  is  there  laid  down, 
by  Windham  and  Rhodes,  JJ.,  of  the  Common  Pleas,  that,  "  If  a 
"  termor  converteth  a  meadow  into  a  hop  garden,  the  same  is  not 
''waste,  for  it  is  employed  to  a  greater  profit,  and  it  may  be  a 
''meadow  again."  This  case  does  not  appear  to  have  been  cited 
in  Tr€$ham  v.  Lambe;  and,  if  it  had,  the  Judges  there  might  pos- 
sibly have  hesitated,  before  they  laid  down  the  position  in  the  very 
wide  terms  attributed  to  them  by  the  reporters. 

The  next  case  is  Gunning  v.  Gunning  (a).  That  was  an  action 
of  waste.  The  declaration  was  for  ploughing  up  pasture  land,  and 
so  making  waste.  The  defendant  denied  that  any  waste  had  been 
committed.  On  the  trial,  the  jury  found  that  the  defendant  ''had 
committed  waste  in  manner  and  form  as  alleged  in  the  count."  It 
was  moved  in  arrest  of  judgment,  because  the  plaintiff  had  not 
alleged  a  waste  done,  but  left  it  absolutely  uncertain,   and  non 

(a)  2  Show,  a 
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consiaL  to  the  Court,  that  what  the  defendant  had  done  was  waste;   M.  T.  1860. 

'  Queen's  Bench 

and  that  this  was  not  helped  bj  the  verdict,  which  only  says  that 

the  defendant  did  it  modo  eiforma^  as  in  the  count.    It  b  said  by 

Counsel,  in  argument,  that  to  make  the  ploughing  of  pasture  amount 

to  waste,  "  it  ought  to  have  been  pasture  time  out  of  mind ;  and  it 

is  not  enough  to  say  that  this  was  pasture  ground  dkt  ante,'*    Now, 

though  we  should  admit  diat  the  case  of  pasture  land  is  analogous  to 

to  that  of  meadow,  still  this  was  only  the  argument  of  Counsel,  and 

of  no  weight  as  an  authority.    The  Court  arrested  the  judgment, 

Mr.  Justice  Jones  saying  that,  ^  arable  and  pa8t^re  ground  are  con- 

"  vertible ;  and  that  which  is  one  of  them  this,  year  may  be  the 

^  other  the  next ;  and  the  law  does  not  so  much  distinguish."     This 

is  the  whole  case.     The  judgment  was  stayed ;  the  Court  thus 

holding,  as  I  ti^e  it,  that  the  expression  **  ploughing  up  plisture 

land,"  as  used  in  the  declaration,  was  vague  and  uocertaia,  and 

did  not  per  se  mean   "ancient  pasture;"  but  withholding  any 

opinion  as  to  what  constituted  ancient  pasture. 

I  have  now  gone  through  all  the  cases  bearing  on  this  point 
which  I  have  found  to  be  decided  by  Courts  of  ^Law,  and  I 
confess  that,  in  my  judgment,  they  afford  no  sufficient  warrant  for 
the  inference  that  is  sought  to  be  drawn  on  the  part  of  the  defendant 
here — viz.,  that  land  is  not  to  be  deemed  ancient  meadow,  and 
within  the  rule  I  have  referred  to,  so  long  as  there  exists  a  living 
witness  of  its  previous  cultivation. 

In  default  then  of  Idgal  authorities,  let  us  turn  to  the  cases  in 
Equity,  and  examine  them  from  the  earliest  period,  when  the  legal 
writ  of  estrepement  began  to  give  way  to  the  more  convenient 
application  to  a  Court  of  Equity  for  an  injunction  in  the  nature  of 
a  writ  of  estrepement — with  a  view  to  ascertain  what  the  Judges 
tiiere  have  said  and  done,  while  administering  an  equitable  remedy 
for  what  is  confessedly  a  legal  injury ;  and  I  do  this  with  the  more 
confidence,  because  I  believe  the  question  to  be  one  really  as  to  the 
construction  of  the  covenant  in  the  lease,  and  it  is  a  familiar  prin- 
d^e  that  the  construction  of  covenants  is  the  same  in  Equity  as  at 

Law :  Eaton  v.  Lyon  (a). 

(a)  3  Ves.  692. 

VOL.    13.  32  L 
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Id  Atkins  v.  Temple  (a),  which  was  decided  about  fourteen  years 
after  Tresham  v.  Lambe^  the  bill  was  filed  to  restrain  the  defendant 
from  ploughing  ancient  meadow,  which  had  not  been  ploughed  in 
the  memorj'  of  man.  After  a  search  for  precedents,  the  Lord 
Keeper  (Sir  Thomas  Coventrj),  assisted  by  the  Judges,  declared 
*<  that  he  did  find,  by  divers  precedents,  part  in  the  time  of  Lord 
'*  EUesmere,  and  others  since,  that  the  ploughing  of  ancient  pasture 
"  has  been  restrained  by  decrees  of  this  Court ;  and  declared  that  in 
<<  those  cases,  so  decreed,  it  did  not  appear  that  the  pasture  restrained 
<'  from  ploughig  were  neither  so  aneieni^  or  so  rich  and  fertile,  as 
'<  in  this  case :  and  his  Lordship  did  further  declare  that,  whereas 
**^  ploughing  of  meadow  by  the  law  is  waste,  he  conceiveth  that  the 
«  ploughing  of  ancient  pasture  is  of  equal  value  with  meadow,  as 
«  no  less  prejudice,  either  to  the  landlord  or  to  the  commonwealth, 
*'  than  the  ploughing  of  the  meadow ;  and  therefore  fit  to  be  re- 
'*  strained  in  Equity ;  the  Judges  being  of  the  same  opinion ;  and 
"  decreed  the  defendant  to  forbear  ploughing,  as  aforesaid."  This 
case,  being  thus  decided,  with  the  concurrence  of  the  Common  Law 
Judges,  may  be  looked  on — first,  as  having  efiaced  the  distinction 
between  meadow  and  pasture  land,  that  seemed  to  have  been  taken 
by  Mr.  Justice  Jones,  in  Gunning  v.  Gunning  ;  secondly,  as  having 
overruled  both  that  case  and  Tresham  v.  Lambsj  so  far  as  they,  or 
either  of  them,  requires  an  antiquity  from  the  commencement  of  the 
period  of  legal  memory ;  for  it  declares  that  injunctions  had  been 
issued  where  the  pasture  was  not  so  ancient  as  in  that  case.  And  all 
this  is  done  by  a  Court  professing  to  be  governed,  not  by  any 
peculiar  doctrines  of  Equity,  but  by  the  ancient  principles  of  the 
Common  Law,  so  much  so  that,  as  said  by  Lord  Redesdale,  in 
Calvert  v.  Gavin  (6),  '*  until  a  Court  of  Law  has  determined  on  the 
<<  right,  it  is  not  fit  that  a  Court  of  Equity  should  interfere  by 
"  injunction."  So  also  in  Fermier  v.  Maund  (c),  which  was  decided 
twelve  years  after  Atkins  v.  Temple^  the  Court  of  Chancery  would 
not  give  way  to  the  ploughing  up  of  ancient  pasture,  though  it  was 
insisted  on  that  the  nature  of  the  ground  was  for  tillage,  and  kad 

(a)  I  Rep.  in  Ch.  13.  (A)  2  Sch.  &  Lef,  5G2. 

(c)  1  Rep.  in  Ch.  62. 
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been  formerly  ploughed.    The  next  case,  in  order  of  time,  is  Goring  M.  T.  I860. 
y.  Goring  (a),  which  was  decided  in  the  year  1676.     There  Lord 
Nottingham  lays  it  down  that,  ^'In  imitation  of  the  Law^  it  hath 

*'  obtained  that  if a  lessee  for  years  would  make 

**any  considerable  distinction,  this  Court  [of  Chancery]  usually 
^'  grants  an  injunction,  and  stays  the  ploug^itig  of  meadows  or  of 
**  ancient  pastures."  He  goes  on  to  say — "  Here  the  pastures  had 
<«  been  ploughed  within  six  years  before  the  lease  began,  and,  ergo, 
'*  though  the  lease  have  continued  thirty  years,  during  all  which 
"  time  the  pastures  have  been  unploughed,  yet  that  will  not  make 
**  them  ancient  pastures  within  the  rule  of  this  Court ;  for  as  to  the 
**  lessee  himself,  who  took  these  pastures  subject  to  the  liberty  of 
'^  ploughing,  they  remain  still  so,  notwithstanding  this  forbearance  ; 
"  otherwise,  if  they  had  been  so  long  out  of  lease."  Thus  implying 
that  if  the  land  had  been  unbroken  pasture  for  a  period  of  thirty 
years  before  the  making  of  the  lease,  the  Court  of  Chancery,  acting 
in  imitation  of  the  Law,  would  have  granted  its  injunction.  The 
injunction  there  was  refused  as  to  the  pasture  lands  ;  and  from  that 
case  we  may  infer  that  whatever  was  the  period  of  time  during 
which  the  plaintiff  (the  landlord)  was  obliged  to  show  that  the  land 
had  continued  unbroken,  he  was  not  allowed  to  calculate,  as  part  of 
that  period,  the. time  that  had  elapsed  since  the  making  of  the 
demise;  and  upon  this  principle  (which,  I  apprehend,  prevails  as 
well  at  Law  as  in  Equity),  that  the  estate  for  years  having  been 
created  by  the  act  of  the  parties,  and  the  lessor  having  taken  care, 
on  the  occasion  of  such  creation,  to  provide  for  his  security  by  a 
covenant  entered  into  by  the  leasee,  the  duty  thus  by  the  contract 
imposed  on  the  lessee  must  be  considered  with  reference  to  the 
circumstances  which  existed  at  the  time  of  making  the  contract. 
The  next  reported  case,  in  order  of  time,  that  I  find,  is  one  which 
occurred  after  a  long  interval,  and  in  this  country — I  refer  to 
Martin  v.  Coggan  (6),  decided  by  Sir  William  M'Mahon,  M.  R.,  in 
1824.  It  was  a  motion  for  an  injunction  to  restrain  a  tenant  from 
ploughing  up  ancient  pasture.  The  defendant  admitted  that  the 
land  had  not  previously  been  brokai  up  within  his  knowledge,  but 

(a)  3  Swanfit.  661.  (6)  1  Hog.  120. 


Digitized  by 


Google 


252 


COMMON  LAW  REPORTS. 


MUBFHT 

r. 

DALY. 


M.  T.  1860*  said  that  tbere  were  ancient  plough  marks  in  it,  and  that  there  was 
Queen'tBenck  .      ,  .     ,  .        ,        ,  .  ,      ,      ,         ,     .       . 

no  covenant  in  his  lease  against  breaking  up  the  land,  and  that  it 

was  good  husbandry  so  to  do.  The  Master  of  the  Rolls,  in  his 
judgment,  said :— '^  I  have  often  had  occasion  to  consider  this 
(( subject.  I  cannot  take  the  tenant's  opinion  on  the  propriety  of 
"  his  course  of  husbandry,  neither  can  I  allow  ancient  pasture  to  be 
**  broken  up,  though  the  land  requires  tillage.  The  usual  form  of  the 
^*  affidavit  required  to  support  an  application  for  such  an  injunction 
*'  is,  that  the  land  is  ancient  pasture  or  meadow,  and  has  not  been 
'*  burned  nor  tilled  for  the  last  twenty  years.  And  it  is  for  the 
*' defendant  to  show  that  it  ought  not  to  be  considered  ancient 
*'  pasture,  by  reason  of  its  having  been  used  in  tillage  previously 
*'  to  the  date  of  his  lease." 

From  this  language  I  infer  that  the  Master  of  the  Rolls  would 
not  have  much  regarded  Treiham  v.  Lambe,  and  the  importance 
there  given  to  the  ridge  and  furrow  marks ;  neither  would  he  have 
been  much  oppressed  by  Gunning  v.  Gunning,  and  Mr.  Justice 
Jones's  observations  as  to  pasture  land  being  undeserving  of  pro- 
tection. 

The  expressions  attributed  by  the  reporter  to  his  Honor  would 
seem  to  convey  that  he  did  not  acknowledge  the  authority  ascribed 
by  the  Lord  Keeper,  in  Atkins  v.  Temple^  to  the  precedents  he  had 
discovered,  in  which  his  Lordship  said  that  injunctions  had  been 
decreed  though  the  pasture  were  not  so  ancient  as  in  the  case  before 
him ;  and  that  his  Honor  was  of  opinion  that  the  same  unvarying 
standard,  with  reference  to  the  period  of  legal  memory,  must  be 
applied  to  all,  though  a  more  convenient  mode  of  prima  facie  proof 
might  be,  and  had  been  adopted,  in  manifest  analogy  to  the  Statute 
of  Limitations.  But  I  question  the  entire  accuracy  of  the  report ; 
for  I  find  a  very  difi*erent  view  expressed  by  the  same  learned  Judge 
in  the  following  year,  in  the  case  of  Morris  v.  Morris  (6).  That 
was  the  case  of  a  tenant  for  life  and  remainderman,  of  land  held 
under  a  lease  for  three  lives  or  forty-one  years,  and  put  in  settlement 
by  the  will  of  the  lessee*  The  remainderman  sought  an  injunction 
to  restrain  the  tenant  for  life  from  breaking  up  ancient  meadow, 

(a)  I  Hog.  238. 
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which  was  resisted  by  the  tenant  for  Ufe,  on  acoonnt  of  the  nature  of  M.  T.  1860. 

,.-....  1.       1  1      «  .    -rr  t      Queen's  Bench 

the  interest ;  but  this  distinction  was  repudiated  by  his  Honor,  who 

said  he  considered  that,  in  fee-simple  estates,  a  continuance  in 
pasture  for  twenty  years,  during  the  life  of  the  donor  or  testator, 
impressed  on  land  the  character  of  ancient  pasture ;  and  that  he  had 
frequently  acted  on  that  principle.  So,  also,  in  the  case  of  Joleif  v. 
Stockley^  decided  about  the  same  time,  by  the  same  Judge  (a),  in 
an  injunction  suit  by  a  landlord,  to  restrain  waste  by  the  tenant,  an 
order  was  made  to  refer  it  to  the  Master  to  inquire  whether  the 
defendant  had  broken  up  any  part  of  the  land  comprised  in  the 
lease,  which  was  ^'ancient  meftdow"  at  the  time  the  lease  was 
executed.  The  plaintiff  applied  to  have  the  words  '*  or  not  broken 
up  within  twenty  years  before,"  added  to  the  words  of  the  refer- 
ence ;  but  the  Master  of  the  Rolls  refused  to  do  so,  cu  that  fact 
would  be  decisive  upon  ihe  inquiry  as  directed.  What,  then,  are 
we  to  infer  from  the  last  two  cases,  but  that  his  Honor,  exercising 
his  jurisdiction  upon  a  legal  question,  decided  that  proof  of  the 
oontinuance  of  land  in  the  character  of  meadow  for  a  period  of 
twenty  years  before  the  date  of  the  lease,  was  not  merely  evidence 
of  continuance  from  the  period  of  legal  memory,  capable  of  being 
rebutted  by  contrary  testimony,  but,  as  against  the  tenant,  was 
decisive  of  the  fact  whether  or  not  it  was  ancient  meadow  ? 

The  only  other  case  I  find  in  the  books,  and  bearing  pointedly  on 
this  subject,  is  Creagh  v.  Carmichael  (6),  which  came  before  the 
Court  of  Equity  Exchequer  in  1844.  A  landlord,  who  had  demised 
land  in  1842,  prayed  an  injunction  against  the  tenant,  to  restrain 
waste  by  turning  up  ancient  meadow.  The  affidavit  appearing  to 
be  defective,  Baron  Richards  directed  that  the  deponent  should 
make  an  affidavit  that  he  knew  the  lands  for  twenty  years,  and  that 
they  had  not  been  broken  up  at  any  time  within  that  period.  This 
case,  though  it  goes  strongly  to  show  a  recognition  by  the  learned 
Baron  of  the  twenty  years'  standard,  does  not  intimate  an  opinion 
whether  the  continuance  for  twenty  years  before  the  lease  is  to  be 
considered  decisive  of  the  question,  or  only  affording  a  prima  facie 
presumption,  capable  of  being  rebutted  by  contrary  testimony. 

(a)  1  Hog.  247.  W  7  Ir.  Bq.  Rep.  334. 
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From  this  review  of  the  cases,  I  think  it  will  appear  that  there  is 
not  a  single  anthority  in  a  Court  of  Law,  save  the  case  in  Brawnlow 
qtnd  Goldsborough,  and  the  dictum  of  Counsel  in  Gunning  y.  Gun- 
ning,  for  holding  that  meadow  is  not  within  the  protection  of  the 
laws  ag^^ist  waste,  unless  it  have  been  meadow  time  out  of  mind. 
And  I  think  the  weight  of  that  decision  and  dictum  have  been 
fairly  overbalanced  by  the  stream  of  decisions  in  Courts  of  Equity 
which  I  have  referred  to,  all  of  which  were  made  in  professed 
obedience  to  legal  principles,  and  when  dealing  with  a  writ  precisely 
analogous  to  the  old  writ  of  estrepement. 

It  is  highly  probable  that  a  fixed  period  may  have  been  sought 
for  through  motives  of  convenience,  and  from  a  desire  that  men's 
rights  should  rest  on  some  more  certain  and  solid  foundation  than 
would  be  afforded  by  the  test  of  what  is  called  "  living  memory ;" 
and  that  a  period  of  twenty  years  was  fixed  on  in  analogy  to  the 
Statutes  of  Limitations,  which  have  declared  that  a  period  of  twenty 
years'  adverse  enjoyment  of  land  shall  be  sufficient  to  give  a  title  to 
the  land,  and  to  convert  the  veriest  usurpation  and  trespass  into  an 
unquestionable  right  to  the  fee-simple  and  inheritance.  And  does  it 
not  seem  to  follow^  almost  as  a  consequence,  that  if  a  twenty  years' 
possession  be  sufficient  to  obliterate  all  traces  of  former  title  and 
ownership  of  land,  it  should  also  suffice  as  well  for  the  obliteration 
as  creation  of  all  rights,  easements,  and  incidents  belonging  to  or 
springing  out  of  ownership  of  land  ? 

But  still  it  may  be  asked,  what  right  have  we,  sitting  as  a  Court 
of  Law,  to  lay  down  a  rule  that  meadow  or  pasture,  not  broken  for 
a  period  of  twenty  years  before  the  relation  began,  shall  be  deemed 
"  ancient^"  so  as  to  make  the  breaking  of  it  to  be  deemed  waste  ?  I 
answer,  that  precedent,  analogy,  and  a  convenience  almost  amount- 
ing to  necessity,  are  all  in  our  iavor ;  and  that  we  have  the  same 
right  which  Courts  of  Law  had  when  they  held,  in  Penwarden  v. 
Ching  (a),  and  other  cases,  that  enjoyment  of  lights,  as  of  right,  for 
a  period  of  twenty  years,  gives  them  absolute  protection  as  ancient 
lights ;  or  when  they  held  that  enjoyment  of  a  watercourse,  as  of 
right,  for  a  like  period  of  twenty  years,  gives  the  party  a  right  to  it 

(a)  1  Moo.  &  M.  400. 
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absolatelj.    In  these  cases,  and  many  others  of  a  like  kind,  the  rule  M.  T.  I860, 
fixing  the  period  of  twenty  years  has  been  laid  down  by  Courts  of  ^^^ ' 
Law ;  and  the  advantageous  results  of  a  fixed  and  settled  principle 
have  been  achieved,  not  by  the  authority  of,  but  in  analogy  to,  the 
Statute  of  Limitations,  which  has  thus  afforded  a  key  for  the  solu- 
tion of  difficulties  similar  to  those  which  had  prompted  the  enact- 
ment of  the  statute.    An  instructive  example  of  the  progress  of 
decisions  by  Courts  of  Law  themselves,  on  a  subject  of  this  kind, 
may  be  seen  in  the  case  of  Holcroft  v.  Heel  (a).    There,  an  action 
was  brought  by  a  person  who  was  lawfully  entitled  to  a  market,  for 
a  disturbance  of  that  market,  by  the  unlawful  erection  of  another 
market  in  its  neighbourhood.    At  the  trial,  the  plaintiff  showed  that 
this  usurpation  on  his  rights  had  existed  for  upwards  of  twenty 
years,  and  gave  evidence  of  the  precise  period  of  its  commencement 
Chief  Justice  Eyre  nonsuited  the  plaintiff;  and  upon  the  matters 
coming  before  the  Full  Court,  on  a  motion  to  set  aside  the  nonsuit, 
it  was  insisted,  by  Seijeant  Le  Blanc,  on  the  part  of  the  plaintiff, 
that  the  only  ground  on  which  the  defendant's  possession  of  the 
market  for  more  than  twenty  years  could  defeat  the  plaintiff's  right 
of  action,  was  the  presumption  which  it  afforded  of  a  grant ;  but 
that  all  such  presumption  had  been  rebutted  by  the  proof,  which  was 
given  at  the  trial,  of  the  commencement  of  the  defendant's  market. 
The  Court  however  intimated  a  decided  opinion,  that  the  undis- 
turbed possession  of  the  market,  by  the  defendant,  for  twenty-three 
years,  was  a  clear  bar  to  the  plaintiff's  right  of  action.    The  same 
Mr.  Seijeant  Le  Blanc,  after  his  promotion  to  the  Bench,  has 
informed  us,  in  the  case  of  Campbell  v.  Wilson  (6),  that  the  ground 
on  which  Holcroft  v.  Heel  went  off  was,  that  the  Court  intimated 
an  opinion  that  if  the  case  went  down  to  trial  again,  upon  the  same 
facts,  it  would  be  left  to  the  jury  to  find  for  the  defendant,  upon  the 
ground  of  presumption  of  a  grant  after  twenty  years'  uninterrupted 
user  of  the  market ;  that  the  plaintiff's  Counsel  said,  if  it  were  left 
to  the  jury  in  that  manner,  with  the  recommendation  of  the  Court 
in  favor  of  such  a  presumption,  it  would  answer  no  purpose  to  go 
to  trial  again. 

(a)  1  Bos.  &  F.  400.  (6)  3  East,  296. 
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When  things  had  come  to  this  state,  it  would  require  but  little 
discernment  to  foresee  what  would  be,  and  what  has  been,  the 
result — viz.,  that  the  period  which  was  at  first  regarded  as  a  mere 
ground  for  a  rebuttable  presumption  bj  a  jury,  soon  came,  under 
the  fostering  hand  of  the  Court,  to  be  regarded  as  a  positive  rule 
of  law.  So  also,  it  appears  to  me,  that  whatever  may  have  been 
originally  the  strict  legal  meaning  of  the  words  "  ancient  meadow 
or  pasture,"*  the  law  now  is,  that  that  shall  be  deemed  meadow  or 
pasture,  so  as  to  be  within  the  protection  of  the  law  against  waste, 
which  has  continued  in  that  state  for  a  period  of  twenty  years 
before  the  commencement  of  the  relation  during  which  the  injury 
complained  of  has  been  committed^ 

Upon  the  whole,  I  am  of  opinion  that  this  case  was  not  presented 
to  the  jury  in  the  way  in  which  it  ought  to  have  been  ;  and  that  the 
verdict  had  in  conformity  with  the  direction  of  Uie  learned  Chi£f 
Justice  ought  to  be  set  aside,  and  a  new  trial  had.  I  have  come  to 
this  opinion,  not  merely  because  I  think  that  the  act  done  by  the 
defendant  was  waste  in  the  contemplation  of  a  Court  of  Law,  but 
because  I  think  it  was  in  direct  violation  of  the  covenant  entered 
into  by  the  defendant ;  and  which  covenant  must,  as  I  have  said, 
receive  the  same  construction  in  a  Court  of  Law  and  in  a  Court  of 
£quity. 


O'Bbien,  J. 

Li  this  case  I  am  of  opinion  that  the  verdict  obtained  by  the 
defendant  should  not  be  set  aside.  With  respect  to  one  ground 
of  objection  relied  on  by  the  plaintiff,  namely,  that  the  verdict 
was  against  the  weight  of  evidence,  it  is  unnecessary  for  me  to 
refer  in  detail  to  the  evidence  which  was  so  much  discussed  daring 
the  argument ;  and  I  shall  only  say  that,  considering  the  principles 
upon  which  Courts  should  act  in  setting  aside  verdicts  on  that 
ground,  I  do  not  think  we  should  be  warranted  in  doing  so  in 
the  present  instance.  The  other  ground  of  objection  relied  on,  viz., 
that  of  misdirection  by  my  Lord  Chief  Justice,  with  respect  to 
the  third  issue,  raises  a  question  of  great  importance.  The  lease 
of  1851,  executed  to  defendant  by  plaintiff,  as  Master  of  the  Court 


Digitized  by 


Google 


COMMON  LAW  REPORTS.  257 

of  Chancery,  ooatains  (amongst  others)  a  covenant  by  defendant  M.  T.  1860. 
against  wilfiil  or  voluntary  waste;  and  plaintiff  contended  that  ^."f*V 
defendant  had  broken  this  covenant,  and  committed  **  waste,**  by  >^^'*'™' 
breaking  up  and  tilling,  in  1856  and  1857,  certain  portions  of  tlie  dalt. 
demised  premises,  which  (as  ^plaintiff  alleged)  were  "  aneietU  mea- 
dow or  pasture"  Defendant  gave  evidence  to  show  that  the  land 
60  broken  up  and  tilled  had  been  previously  broken  up  and  tilled 
about  thirty-five  years  before  the  trial  (being  about  twenty-six 
years  before  the  lease) ;  but  it  also  appeared  by  the  evidence  that 
they  had  been  immediately  afterwards  laid  down,  and  restored  to 
4he  condition  of  meadow  or  pasture ;  and  that,  from  thence  con- 
tinuously until  the  execution  of  the  lease  (a  period  of  about  twenty 
five  years),  they  remained  in  that  condition.  The  question  accord- 
ingly was,  whether  these  portions  of  land,  by  remaining  in  meadow 
or  pasture  for  that  period  of  twenty-five  years,  though  they  had 
been  broken  up  and  tilled  immediately  before  that  period,  should 
be  regarded  as  having  acquired,  at  the  date  of  the  lease,  the 
character  of  ^*aneieni  meadow  or  pasture^**  so  as  to  render  the 
breaking  op  and  tilling  of  them  an  act  of  '^  waste**  by  the  tenant? 
Considering  the  serious  penalties  annexed  by  the  law  to  the  com- 
mission of  ^'  waste  "  by  a  tenant,  we  should  not,  I  think,  hold  the 
acts  in  question  to  be  such,  except  we  had  clear  authority  for  so 
doing.  It  has  been  urged  that  such  acts  are  injurious  to  the  land ; 
bat  it  is  in  the  power  of  the  landlord  to  prohibit  them  expressly 
bj  special  covenants  in  the  lease  (even  though  they  should  not  i 
be  held  as  within  the  general  covenants  against  waste) ;  and  in 
the  case  now  before  us,  it  appeared  from  documents  produced  at 
the  trial,  that  leases  of  other  portions  of  the  estate,  made  in  the 
matter  to  other  persons,  contemporaneously  with  that  to  defendant, 
contained  special  covenants  against  breaking  up  and  tilling:  and 
that,  in  the  previous  advertisement  for  the  letting  of  those  other 
portions,  it  was  stated  that  the  tenants  would  not  be  allowed  to  • 
do  so.  This  circumstance  should  not  of  course  influence  our  deci- 
sion upon  the  legal  question  ;  but  it  shows  how  the  injurious  results 
which,  it  is  alleged,  would  follow  from  holding  the  acts  complained 
of  not  to  be  "  waste,"  might  be  avoided.  With  respect  to  the  legal 
VOL.  13.  33  L 
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Queen's  Bench  ,  ,         ,  „  .  .  a     ,      *  .     .i«. 

**aneteni  meadow  or  pasture'   is  an  act  of  waste.     And  plaintiff 

contends  that  if  land  let  to  a  tenant  has  been  in  meadow  or  pasture 

for  a  period  of  twenty  years  or  upwards  previous  to  such  letting, 

it  thereby  becomes  impressed  with  the  character  of  ancient  meadow 

or  pasture,  though  it  appear  that  it  had  been  broken  up  and  tilled 

before  that  period ;  and  that  accordingly  the  tenant,  by  breaking 

ufK  and  tilling  it,  commits  an  act  of  **toa8te.^     We  have  been 

referred  to  several  cases  on  this  subject,  both  at  law  and  in  equity. 

With  respect  to  the  cases  at  law,  none  of  those  which  have  been 

cited  establish  the  proposition  contended  for  by  the  plaintiff;  some 

of  them,  on  the  contrary,  lead  to  the   contrary  conclusion.     In 

Tresham  v.  Lambe{a\  an  action  was  brought  by 'a  landlord  against 

his  tenant  for  waste,  in  ploughing  ancient  meadow  and  pasture 

(which  plaintiff  had  let  to  defendant  for  years),  and  sowing  it  with 

woad ;  and  plaintiff  prayed  a  writ  of  estrepement,  under  the  Statute 

of  Gloucester.     On  examination  it  appeared  '*  that  the  lands  let 

"  were  pasture  and  meadow ;  that  the  pasture  was  ridge  and  fur-^ 

"  roWy  but  had  been  mowed,  and  used  for  meadow  for  eleven  years ; 

"  and  that  defendant  ploughed  and  sowed  that  with  woad ;  but  that 

'*  the  land  which  had  been  '  ancient '  meadow  was  used  by  defendant 

*'as  meadow,  and  was  not  converted  into  arable  land."    The  Judges 

granted  a  writ  of  estrepement  as  to  the  ancient  meadow,  but  refused 

it  as  to  the  pasture,  "  for  that  it  was  ridge  and  furrow ;  and  it  was 

^^no  ancient  meadow,  though  that  had  been  mowed  time  out  of 

*'  mind."    It  is  true  that  one  of  the  Judges  (Foster,  J.)  thought 

that  the  writ  should  also  be  granted  as  to  the  pasture,  on  the 

ground  that  **  the  sowing  of  woad  was  against  common  right,  and 

the  smell  offensive,"  &c. ;  but  he  expressly  stated  that  he  would 

have  agreed  with  the  other  Judges,  as  above,  if  it  had  been  the 

sowing  of  com.     We  have  therefore  the  unanimous  opinion  of  the 

Judges  in  that  case  that,  if  land  be  ^^ ridge  and  furrow^'  (which 

shows  that  it  had  been  broken  up  and  tilled  at  some  previous 

time),  it  is  not  to  be  considered  as  '*  ancient  meadow^'*  though  it 

has  been  mowed  fob  time  out  of  mind;   and  this  decision  applies 

(a)  2Br.&G.  46;  8  Jac.  I. 
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directly  to  the  question  now  before  us.    The  authority  of  Tresham  M.  T.  1860. 

y.  Lamhe  has  indeed  been  impugned  by  plaintiff's  Counsel;  but     w*-.,, ' 

it  has  not  been  overruled  or  questioned  in  any  subsequent  case 
at  law ;  on  the  contrary,  it  has  been  referred  to,  and  its  principle 
adopted  in  subsequent  treatises  of  high  authority.  In  2  Roll.  Abr.^ 
under  the  title  "  What  act  shall  be  waste/'  it  is  stated  (p*  814, 
pL  6),  "  If  an  ancient  meadow,  which  has  been  meadow  time  out 
'*  of  mind,  come  brook  meadow,  be  converted  into  arable,  that  is 
^'  waste,"  (and  for  this  the  case  of  Tresham  y,  Lambe^  S  Jac,  1,  is 
cited).  Again  (p.  815,  j?/.  7),  Rolle  states,  "But  if  meadow  be  some- 
'*  times  arable  and  sometimes  meadow,  and  sometimes  pasture,  then 
''the  tilling  of  that  is  not  waste.''  In  this  latter  statement,  ItoUe 
appears  to  have  adopted  the  principle  of  the  decision  in  Tresham  v. 
Lamhe,  as  to  the  effect  of  land  being  "  ridge  and  furrow."  Again, 
in  23  Vin.Abr.  (published  in  1745),  p.  437,  tit.  WasU,  D,  we  find 
the  case  of  Tresham  v.  Lamhe  cited  as  an  authority,  not  merely 
for  the  proposition  (pi.  6)  ''  that,  if  an  ancient  meadow,  which  has 
''been  meadow  time  out  of  mind,  as  brook  meadow,  be  converted 
"into  arable  land,  it  is  waste;"  but  also  for  the  further  propo- 
sition (pi.  7),  which  is  in  these  words: — "  But  if  meadow  be  some- 
"  times  arable,  and  sometimes  meadow,  and  sometimes  pasture,  then 
"  the  ploughing  of  it  is  not  waste."  I  see  no  ground  therefore  for 
considering  the  case  of  Tresham  v.  Lambe  as  one  which  we  should 
not  ibllow.  In  Cruise's  Digest j  voL  6,  tit.  Waste,  D,  4,  it  is  stated 
that  it  is  not  waste  in  a  tenant  to  convert  pasture  to  arable,  where 
the  land  is  sometimes  pasture  and  sometimes  arable.  We  have  been 
also  referred  by  defendant's  Counsel  to  the  case  of  Gunning  v. 
Gunning  (a).  That  was  an  action  for  waste ;  the  declaration 
stated  that  defendant  ploughed  up  plaintiff's  land,  which  was  pas- 
turable, *^et  sie  vastum  fecit ; **  defendant  pleaded  "no  waste  modo 
et  forma ; "  and,  after  verdict  for  plaintiff,  defendant's  Counsel 
moved  to  arrest  the  judgment,  on  the  ground  that  the  ploughing  of 
pasture  may  be,  or  may  not  be,  waste ;  and  that  to  make  it  such,^ 
it  ought  to  have  been  pasture  time  out  of  mind,  and  that  it  waa 
not  enough  to  say  that  same  was  pasture  "  diu  ante."    The  judg- 

(a)  2  Show.  8. 
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M.  T.  1860.  ment  was  arrested  aooordinglj;  Jones,  J.,  stating — "Arable  and 
Quuns    enck  u^^^^^  ground  are  convertible  terms;  and  that  which  is  one 

MUKPHY        ^,^^  ^^^^  ^^  ^^^^  ^^^  ^  ^j^  ^^j^^j,  ^1^^  ^^^^,   ^^  ^j^^  j^^  ^^^ 

DALr.        "not  so  mqch  distinguish."    This  case  is>not  certainlj  a  decision 
on  the  question  now  before  ns ;  as  Jones,  J.,  in  his  judgment  did 
not  exactly  adopt  the  proposition  of  defendant's  Connsel,  that  the 
land  should  have  been  pasture  time  out  of  mind ;  but  he  does  not 
suggest  any  other  rule  or  principle  for  determining  that  the  con- 
version of  pasture  land  into  arable  was  waste,  except  that  contended 
for  by  defendant's  Counsel,  namely,  that  it  should  have  been  pasture 
<<  time  out  of  mind."     The  case  of  Simmons  v.  Norton  (a)  was 
relied  on  by  plaintiff's  Counsel ;  but  in  that  case  no  question  what- 
ever arose  similar  to  that  now  before  us.    Tindal,  C.  J.,  states,  in 
one  part  of  his  judgment  (p.  647)*  the  general  proposition  that  the 
ploughing  of  meadow  land  is  waste ;  but  by  this  he  clearly  intended 
"  ancient  meadow^  He  uses  that  expression  immediately  afterwards, 
in  stating  some  of  the  reasons  why  the  ploughing  of  meadow  should 
be  considered  waste,  namely,  *'  that,  in  ancient  meadow,  years,  per- 
''haps  i^es,  must  elapse  before  the  land  could  be  restored  to  the 
"  state  in  which  it  was  before  ploughing ;  *'  and  there  is  not  in  his 
judgment  any  indicatH>n  of  opinion  that  land  should  be  considered 
as  "  ancient  meadow,"  if  it  had  remained  in  the  condition  of  meadow 
for  any  particular  number  of  years.    We  have  also  been  referred 
to  the  eases  of  Malverin  ▼.  Spike  {b)  and  Lord  I^Arey  v.  AmH.- 
with  (c),  in  both  of  which  the  proposition  is  stated  generally,  by 
the  Judges,  that  the  conversion  of  meadow  into  arable  land  was 
waste  ;  but  it  is  clear,  from  all  the  authorities,  that  the  proposition 
to  that  extent  cannot  be  sustained,  and  that  it  must  be  considered  as 
restricted  to  the  case  of  '*  ancient  meadow^''  whatever  be  the  rule  as 
to  the  length  of  time  after  which  land  would  acquire  that  character. 
It  has  been  also  urged  on  us,  during  the  argument,  that  by  analogy 
to  the  Statute  of  limitations,  and  also  by  analogy  to  the  rule  of  law, 
by  which  (even  before  the  Prescription  Act)  twenty  years'  enjoy- 
ment of  incorporeal  hereditaments  or  easements,  such  as  rights  of 

(a)  7  Bing.  640.  (b)  I  Dyer  33. 

(c)  Hob.  234. 
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way,  waB  considered  as  giving  title  thereto — we  should  also  hold,  M.  T.  1860. 
that  if  land,  let  to  a  tenant,  had  been  in'  meadow  or  pasture  for  v*^^*  ^ 
twenty  years  before  the  letting,  then  it  should  be  conridered  as 
impressed  with  the  character  of  ancient  meadow  or  pasture.  I  dalt. 
think,  however,  the  cases  are  very  different;  the  limitation  of 
twenty  years'  possession  as  the  period  to  confer  or  defeat  title  to 
land  was  expressly  fixed  by  statute.  And  with  respect  to  incor- 
poreal hereditaments  and  easements,  such  as  rights  of  way,  lights, 
&c., — an  enjoysient  of  them  for  twenty  years  was  held,  under  certain 
circumstances,  to  confer  title,  upon  the  ground  that  what  was  done 
fer  such  a  length  of  time  should  be  presumed  to  have  been  rigkUy 
done;  and  that  the  enjoyment  for  that  length  of  time,  without 
obstruction,  afforded  ground  ioft  presuming  that  such  enjoyment 
was  lawful,  and  was  in  pursuance  of  grant  or  agreeement,  according 
to  the  nature  of  the  easement :  a  presumption  which  in  many  cases 
was  liable  to  be  rebutted,  and  if  so,  was  not  acted  on.  But  how 
does  this  rule  (even  supposing  it  was  by  analogy  applied  to  the 
condition  of  land)  affect  the  case  now  before  us  ?  No  question 
arises  of  the  presumption  of  a  grant  or  agreement  as  the  origin 
of  enjoyment ;  the  feet  of  Umd  remaining  in  the  condition  of  meadow 
<Nr  pasture  for  twenty  years  would,  upon  obvious  principies^  be  a 
ground  for  presuming  (in  the  absence  of  any  proof  to  the  contrary), 
that  it  had  been  previously  in  the  same  condition  ;  but  if,  as  in  the 
present  case,  such  presumption  be  rebutted,  and  it  be  shown  bj 
distinct  evidence  that  the  land  was  previously  in  tillage,  then  the 
analogy  relied  on  affords  no  ground  for  holding  that  the  land  was 
**'  ancient "  meadow  or  pasture. 

I  shall  now  refer  to  the  cases  in  Equity  which  have  been  cited; 
In  Aik^nt  V.  Ten^e  (a),  the  bill  was  file^  to  restrain  defendant 
£rom  ploughing  up  **aneiemi  meadow  and  pasture  grounds^**  being  . 
the  plaintiff's  inheritance, ''  which  premises,  according  to  the  grant 
''  of  them,  were  to  be  used  only  as  meadow  and  pasture,  and  not 
^'otherwise,"  and  which  ground  was  rich  and  fertile,"  &c^  '*and 
had  not  been  ploughed  within  the  memory  of  man."  The  Lord 
Chancellor  directed  precedents  to  be  searched  for,  and  afterwards, 

(a)  1  Rep.  in  Chan.  13. 
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M.  T.  I860,  being  assisted  by  the  Judges,  decreed  an  injunction  accordingly. 

Qneen*B  Bench   ^^        .     .      ,  ,         ,        .  -    ,  ,.«.  . 

Now  It  IS  clear  thlit  the  circumstances  of  that  case  diner  so  mate- 
rially from  those  now  before  us,  that  the  mere  decision  in  it  would 
not  be  an  authority  for  plaintiff  in  this  case.  Independent  of  the 
fact  that  by  the  grant  of  the  lands  they  were  ^*to  he  used  only  as 
meadow  and  pasture,  and  not  otherwise,*'  it  appeared  4ihat  *^  they 
had  not  been  ploughed  within  the  memory  of  man ;  *'  and  therefore 
the  decision  that  the  ploughing  of  them  was  waste,  would  not  rule 
the  case  of  lands  which  had  been  tilled  within  the  memory  of  living 
witnesses,  and  the  tilling  of  which  was  not  expressly  prohibited  by 
deed.  In  giving  judgment,  however,  the  Lord  Chancellor  further 
declared,  "that  he  had  found,  by  various  precedents,  that  the 
''  ploughing  of  ancient  pasture  had  been  restrained  by  decrees  of 
'*the  Court,  and  that  in  those  cases  it  did  not  appear  that  the 
'*  pasture  restrained  from  ploughing  was  either  so  ancient  or  so 
'*  rich  and  fertile  as  in  this  case ;  and  further,  that  whereas  plough- 
**ing  of  meadow  by  the  law  was  waste,  he  conceived  that  the 
"  ploughing  of  ancient  pasture  is  of  equal  value  with  meadow,  as 
**no  less  prejudicial,''  &c.  Plaintiff's  Counsel  rely  on  this  state- 
ment as  showing  that  the  ploughing  of  pasture  land  had  been 
restrained,  even  in  cases  where  it  appeared  to  have  been  tilled  at 
some  time  previous ;  but  it  does  not  appear  whether  in  those  cases 
the  tilling  of  the  lands  had  been  prohibited,  either  expressly  or 
impliedly,  by  the  lease  or  deed  under  which  they  were  held.  The 
circumstance  of  land  being  expressly  granted  as  meadow  or  pasture 
land,  might  be  ground  for  a  Court  of  Equity  to  prevent  the  tenant 
from  tilling  it,  even  though  it  could  not  be  considered  as  ancient 
meadow  or  pasture,  so  as  to  render  the  tilling  of  it  an  act  of  waste. 
It  appears  also  from  the  report,  that  one  question-  in  the  case  was 
whether  the  ploughing  of  *'  ancient  j^a^^r^  "  should  be  restrained  in 
the  same  manner  as  the  ploughing  of  ''ancient  meadow?'*  And  the 
search  for  precedents  appears  in  some  measure  to  have  been  directed 
with  reference  to  that  question.  The  case  of  Tresham  v.  Lambe 
does  not  appear  to  have  been  cited  to  the  Court.  It  would  indeed 
have  been  an  authority  for  granting  the  injunction  in  Athens  v. 
Temple,  as  it  appeared  that  the  pasture  had  not  been  previously 
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plonghed  at  all.  We  have  been  also  referred  to  the  case  of  Fermier  M.  T.  1860. 
▼.  Maund  (a).  The  report  of  it  is  very  brief,  merely  stating  that 
'^  the  Court  would  not  give  way  to  the  ploughing  of  ancient  pasture, 
'*  though  it  was  insisted  on  that  the  nature  of  the  ground  was  for 
"  tillage,  and  had  been  formerly  ploughed."  The  facta  of  that  case 
are  not  given ;  it  does  not  appear  whether  the  lands  were  held  under 
any  lease  or  instrument  dealing  with  the  lands  as  pasture,  or  pro- 
hibiting their  being  tilled,  or  how  far  the  fact  of  their  having  been 
previously  ploughed  was  established  by  evidence;  or  upon  what 
particular  ground  the  Court  decided.  I  may  observe  that  neither 
of  these  cases  of  Athynt  v.  Temple  and  Fermier  v.  Maund  is 
referred  to  in  Vin.  Abr.,  as  overruling  or  qualifying  the  decision 
in  TVesham  v.  Lambe.  The  case  of  Goring  v.  Goring  (reported  in 
3  StaoMst,  p.  661)  has  also  been  relied  on  by  plaintiff's  Counsel. 
In  that  case  Lord  Nottingham  refused  to  restrain  a  tenant  under 
lease,  from  ploughing  pasture  land  (though  it  had  not  been  ploughed 
after  the  lease  for  thirty  years),  because  it  had  been  ploughed  about 
six  years  before  the  lease,  and  was  not  therefore  "  aneieni  pasture  " 
at  the  time  of  the  lease ;  but  he  states,  in  his  judgment,  to  the  effect 
that,  if  the  land  had  been  in  pasture  for  thirty  years  while  out  of 
lease,  it  would  have  been,  at  the  expiration  of  that  period,  **  ancient 
pasture  within  the  rules  of  the  Court.  This  observation  of  Lord 
Nottingham's  was  certainly  at  variance  with  the  decision  in  Tresham 
V.  Lambe;  but  though  it  was  the  opinion  of  a  very  eminent  Judge, 
yet,  as  the  question  on  which  it  was  given  did  not  arise  in  the  case 
before  him,  the  expression  of  opinion  may  be  regarded  as  extra- 
judicial, and  as  not  having  the  effect  of  overruling  that  previous 
decision. 

All  the  cases  to  which  I  have  hitherto  referred  were  decided  in 
England ;  and  it  will  be  observed  that  in  none  of  them,  either  at 
law  or  in  equity,  is  the  term  of  twenty  years  suggested  as  the  period 
after  which  land,  remaining  in  meadow  or  pasture  and  out  of  lease, 
would  become  impressed  with  the  character  of  '*  ancient  meadow  or 
pasture."  In  Goring  v.  Goring  Lord  Nottingham,  as  I  have 
observed,  *  mentioned  the  term  of  thirty  years ;  but  if  there  was 

(o)  1  Rep.  in  Chan.  62. 
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M.  T.  I860.  Mich  a  rule  of  law,  as  contended  for  by  plaintiff's  Counsel,  we  should 
t!!!!l*  ■  »>  naturally  expect  that,  in  some  of  those  cases,  reference  would  have 
been  made  to  this  period  of  twenty  years,  instead  of  leaving  the 
question  in  such  uncertainty,  and  to  be  settled  by  a  supposed 
analogy  to  the  Statute  of  Limitations,  particularly  as  it  is  conceded 
that  land  tilled  within  less  than  twenty  years  would  not  be  ancient 
pasture. 

We  have,  however,  been  referred  to  some  equity  cases  in  Lreland 
in  which  this  period  of  twenty  years  is  mentioned :  one  of  those 
is  Creagk  v.  Carmiehael  (a).  Li  that  case  the  a£Sidavit,  on  which 
the  application  for  an  injunction  was  grounded,  stated  generally 
''that  the  lands  were  anci^it  meadow  and  pasture,'*  but  did  not 
state  the  depoaentfs  means  of  knowledge,  or  the  grounds  on  which 
he  came  to  that  conclusion ;  and  Baron  Richards  directed  that 
deponent  should  make  a  further  affidavit,  stating  ''that  he  had 
"  known  the  lands  for  twenty  years,  and  that  they  had  not  been 
"  br(^en  up  at  any  time  within  that  period."  This  case  may  be 
accounted  for  on  the  principle  to  which  I  have  already  referred,  that 
the  fact  of  land  having  remained  in  meadow  or  pasture  for  twenty 
years  is  prima  facie  evidence  of  its  having  been  previously  always  • 
in  the  same  condition,  and  that  such  evidence,  should  be  acted  on  in 
the  absence  of  any  proof  to  the  contrary ;  but  the  case  does  not 
flStaUish  the  proposition  that  such  fact  would  be  conclusive  to 
impress  upon  land  the  character  of  ^'  ancient  meadow  or  pasture/' 
even  though  it  was  shown  that  it  was  tilled  previous  to  that  period. 
The  same  observation  applies  to  the  case  of  Martin  v.  Coggan  (6), 
in  which,  on  an  application  for  an  injunction  to  restrain  a  tenant 
from  tilling  ancient  pasture.  Sir  W.  M'Mahon,  M.  R.,  stated  that  the 
usual  form  of  the  affidavit  required  to  support  such  application  was, 
"  that  the  land  was  ancient  pasture  or  .meadow,  and  had  not  been 
burned  or  tilled  for  the  last  twenty  years ;"  and  he  further  stated 
that  it  was  for  the  tenant  to  show  "  that  the  land  ought  not  to  be 
"  considered  ancient  pasture,  by  reason  of  its  having  been  used  in 
"  tillage  previously  to  the  date  of  his  lease."  He  thus  laid  down 
the  proposition  generally,  without  stating  that  such  previous  tilling 

(fl)  7  Ir.  Eq.  Bep,  384.  (*)  1  Hog.  1^ 
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should  hare  been  within  twenty  years  before  the  lease.     In  a  subse-  M.  T.  1 860. 

Qtiein*8  Bench 
quent  case,  however,  of  Morris  v.  Morris  (a),  Sir  W.  M'Mabon 

certainly  states  his  opinion  that  "  in  fee- simple  estates  a  continuance 
"in  pasture  for  twenty  years,  pending  the  life  of  the  donor  or 
''  testator,^  impressed  upon  land  the  character  of  ancient  pasture,  and 
*'that  he  had  frequently  acted  on  that  principle.**  But,  upon 
referring  to  that  case,  it  will  be  seen  that  the  decision  in  it  was  in 
favor  of  the  defendant,  the  injunction  having  been  refused,  on  the 
ground  that  the  land  had  been  tilled  about  three  years  before  the 
lease,  and  that  the  question  on  which  Sir  W.  •M'Mabon  stated  his 
opinion  did  not  arise  in  the  case.  The  remaining  authority  to  which 
we  have  been  referred  is  that  of  Joley  v.  Stockley  {h\  in  which,  on 
a  similar  application  for  an  injunction.  Sir  W.  M*Mahon  made  an 
order  of  reference  to  the  Master,  to  inquire  whether  the  tenant  had 
broken  up  any  part  of  the  land  comprised  in  his  lease  '*  which  was 
ancient  meadow  at  the  time  the  lease  was  executed."  The  plaintiff 
applied  to  have  the  words  ''or  not  broken  up  within  twenty  years 
before,"  added  to  the  words  of  the  reference,  but  Sir  W.  M'Mabon 
refused  to  do  so,  stating  **  that  such  fact  would  be  decisive  upon  the 
inquiry  as  directed."  Now,  his  refusal  to  make  that  addition  to  the 
order  (were  it  not  for  the  reason  he  assigned  for  it)  would  have  been 
rather  an  argument  against  the  proposition  contended  for  by  the 
plaintiff  in  this  case,  as  it  would  have  been  a  necessary  result  of  the 
principle,  that  the  land  was  not  to  be  considered  as  conclusively 
impressed  with  the  character  of  ancient  meadow  from  the  mere  cir- 
cumstance of  its  not  having  been  broken  up  for  twenty  years  before 
the  lease ;  but  the  reason  assigned  by  Sir  W.  M'Mabon  for  the 
refosal  was,  that  it  was  unnecessary ^  inasmuch  as,  if  the  land  had 
not  been  broken  up  for  that  period,  it  would  be  conclusively  ancient 
meadow.  With  respect,  therefore,  to  these  two  cases,  of  Morris  v. 
Morris  and  Joley  v.  Stockley^  the  opinions  expressed  by  Sir  W. 
M'Mabon  upon  the  question  now  before  us  are  (as  I  have  already 
observed  with  respect  to  Goring  v.  Goring)  to  be  regarded  as  extra- 
judicial, and  not  as  decisions  overruling  that  in  Tresham  v.  Lambe, 
It  is  further  to  be  considered  that  the  present  action  has  been 


(a)  1  Hog.  238. 
VOL.  13. 


(J))  I  Hog.  249. 
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M.  T.  I860,  brought  under  an  order  of  the  Court  of  Chancery,  made  on  an 
application  to  restrain  the  tenant  from  tilling  the  land,  and  was 
brought  for  the  purpose  of  deciding  the  question  now  before  us. 
The  lease  to  defendant  was  made  by  the  Master  of  that  Court  (a 
receiver  haying  been  appointed  over  the  estate) ;  and  if  the  cases 
before  Sir  W.  M'Mahon  are  be  considered  as  having  established 
(notwithstanding  the  case  of  Tresham  v.  Lambe)  that  the  rule  of 
the  Court  of  Chancery  is  as  contended  for  by  plaintiff — namely, 
'^  that  land,  remaining  in  meadow  or  pasture  for  twenty  years  before 
**  a  lease,  and  not  tilled  during  that  period,  became  conclusively 
"impressed  with  the  character  of  ancient  meadow  or  pasture, 
'*  although  it  had  b^n  tilled  a  few  years  previous  to  that  period^" 
it  appears  to  me  that  the  Court  would  not  have  directed  this  action 
to  be  brought,  but  would,  on  the  motion,  have  decided  the  question 
against  the  defendant,  in  accordance  with  such  established  rule. 
Upon  these  several  grounds,  I  am  of  opinion  that  the  case  of 
Tresham  v.  Lambe,  referred  to  and  adopted  in  the  subsequent 
treatises  I  have  mentioned,  is  an  express  authority  in  defendant's 
favor;  and  that  we  should  follow  that  authority,  notwithstanding 
the  contrary  opinions  expressed  in  cases  where  the  question  now 
before  us  did  not  arise,  and  where  its  consideration  was  not  requisite 
for  their  decision ;  and  that  accordingly  the  lands  in  question, 
having  been  tilled  about  twenty-six  years  before  the  lease  to  defend- 
ant, should  not  be  considered  as  ancient  meadow  or  pasture  at  the 
date  of  that  lease. 


Lbfrot,  C.  J. 

In  this  case  my  learned  Brethren  have  lightened  very  much 
indeed  the  duty  which  I  should  have  had  to  perform,  if  their 
industry  and  learning  had  not  supplied  all  the  materials  applicable 
to  the  present  case.  Every  decision  which  can  be  found  at  Law  or 
in  Equity  upon  this  subject  has  been  referred  to  by  my  learned 
Brethren ;  and  every  observation  which  I  could  ihake  in  support 
of  the  conclusion  to  which,  upon  a  review  of  those  authorities, 
I  have  come,  has  been  anticipated  by  my  Brother  O'Bribn.  Under 
these  circumstances,  I  might  stop  here;  but  it  occurs  to  me  to  advert, 


Digitized  by 


Google 


COMMON  LAW  REPORTS. 


267 


MUaPHY 

V, 

DALY. 


more  especially  perhaps  than  has  jet  been  done,  to  the  very  question   M.  T.  1860. 

,.,,  ,.,,,,  ,  .        Queen's  Bench 

which  we  have  to  decide,  and  to  the  docnment  npon  the  constroction 

of  which  we  must  ^^ome  to  our  decision. 

The  question  turns  upon  a  covenant  in  a  lease ;  and  the  breach  of 
that  covenant,  which  the  plaintiff  has  assigned,  is,  the  breaking  up 
of  land  which  at  the  time  of  breaking  up  was  '*  aneieni  meadow." 
The  plaintiff,  therefore,  has  taken  upon  himself  to  establish  tha^ 
breach,  and  to  show  that  the  meadow  so  broken  up  was,  in 
the  strictest  sense  of  the  term,  ancient  meadow.  The  qualifi- 
cation of  the  word  '^  meadow  "  must  therefore  have  some  import ; 
and  the  word  '^ ancient"  can,  in  point  of  law,  import  nothing 
less  than  this — that  the  meadow  so  broken  up  was  presoriptively 
meadow,  that  is  to  say,  according  to  the  uniform  interpretation 
of  that  term,  meadow  beyond  the  time  of  living  memory;  and 
therefore  it  at  once  raises  the  question,  whether  proof  can  be 
given  that  there  was  a  period  within  living  memory  during  which 
that  meadow  had  been  broken  up?,  for  on  all  hands  it  is  conceded 
that,  after  the  meadow  has  been  broken  up,  there  is  no  waste. 
The  breaking  up  of  ancient  meadow  unquestionably  is  waste ; 
but,  in  ordei^  to  constitute  such  a  breaking  up  waste,  the  meadow 
must  upon  this  averment  be  shown  to  have  been  ancient  meadow, 
that  is  to  say,  the  land  must  have  been  meadow  from  beyond  the 
time  of  living  memory.  I  might  therefore  rest  my  judgment 
upon  this  ground  that,  upon  the  traverse  of  the  plaintiff's  aver- 
ment that  the  land  broken  up  was  ancient  meadow,  the  defendant 
has  shown  by  the  testimony  of  living  witnesses^  that  this  very 
land  had  been  broken  up  within  a  period  of  twenty-five  or  twenty- 
six  years.  As  to  the  other  ground  upon  which  this  conditional 
order  was  granted,  namely,  that  the  verdict  was  against  the  weight 
of  evidence,  it  is  granted  that  the  verdict  was  a  correct  verdict^^ 
that  the  jury  had  evidence  which  authorised  them  so  to  find ; 
and  therefore  I  might  rest  content  with  saying  that,  upon  this 
third  issue,  the  verdict  was  right  in  point  of  law  as,  well  as 
in  point  of  fact.  There  is,  however,  another  observation  which, 
although  it  has  been  very  much  anticipated,  I  wish  to  make, 
and  which  arises  upon  the  manner  in  which  this  case  has  come 


Digitized  by 


Google 


268  COMMON  LAW  REPORTS. 

M.  T.  1860.  before  the   Court.    The  case  cornea  from  a  Court  of  Equity,  to 
Queen's  Bench  .         ,     ,         .  .      ,      «  ^ 

ascertain  whether  the  acts  complained  of  constitute  waste.    Cases 

decided   in   Courts  of   Equity   have   been    referred  to,   the  drift 

of  which,  it  is  said,  goes  to  establish  that,  in  those  Courts  and 

according  to  the  doctrine  held  in  them,  these  acts  would  be  deemed 

waste.    We  may  I  think  presume  that  a  Court  of  Equity  is  more 

competent  than,  or  at  least  as  competent  as,   we  are  to  put  a 

construction   upon   the   effect  of   its  own   decision  ;   and  yet  we 

have  a  Court  of  Equity  declaring  that  its  own  decision  does  not^ 

in  the  contemplation  of  that  Court,  decide  that  these  acts  are 

waste  or  are  not  waste,   but  sending  the  parties  to  a  Court  of 

Law  to  ascertain  whether  the  acts  do  constitute  waste  or  do  not 

constitute  waste,  thus  showing  that  (Bquitas  sequitur  legem.     But 

why  does  a  Court  of  Equity  interpose  by  injunction  in  cases  in 

which  the  land  has   remained   for  twenty  years  in  an  unbroken 

condition  ?     Because  an   uninterrupted  user  for  twenty  years  of 

a  right  is  prima  facte  evidence  of  prescription,  just  as  in  receiving 

testimony,  the  Court  of  Equity  has  made  uninterrupted  user  for 

twenty  years  prima  facie  evidence  for  its   purpose  to  restrain 

irreparable  injury — to  restrain  acts  which  may  amount  to  waste— 

until  the  right  shall  have  been  decided  at  Law.     Twenty  years 

uninterrupted  continuance  of  land  in  a  given  condition  is  prima 

facie  evidence   that  it   had  been  in  that  same  condition  during 

all   previous   time.     The  condition   in   which  anything  is  found 

at  any   given  time  is  evidence  that  it  had  always  been  in   that 

condition,  until  the  contrary  is  proved.    Everything  is  presumed 

to  have   been  in  all  past  time  in   the  condition  in  which   it  is 

found,  until  the  contrary  has  been  establshed ;  and  that  presumption 

is  greatly  strengthened  when  it  is  shown  that  such  had  been  the 

actual  condition  of  the  subject  during  at  least  twenty  years.    And 

a  Court   of  Equity  says — uninterrupted    continuance  for  twenty 

years  in  a  certain  condition,  affords  to  us  prima  facie  evidence  that 

the  land  was  at  all  times  in  the  condition  in  which,  if  it  had  been 

from  time  immemorial,  to  break  it  up  or  to  alter  its  condition  would 

be  waste;  and  therefore,  the  purpose  of  granting  an  injunction  being 

to  prevent  that  which  would  be  an  irreparable  injury  and  a  mischief. 
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vehich  coald  not  afterwards  be  done  away  with,  we  will  upon  that  M.  T.  I860. 

,      ,      ,  „     ,       Queen*8  Bench 

ground  restrain  the  tenant  from  breaking  up  the  land,  until  the 

right  shall  have  been  decided  at  Law.     There  may  be  a  right  to 
break  up  the  land,  since  it  may  have  been  broken  up  during  the  twenty 
preceding  years,  and  it  might  have  been  broken  up  beforehand. 
We  will  have  these  questions,  the  decision  of  which  may  materially 
alter  the  case,  decided  by  a  Court  of  Law ;  and  in  the  meanwhile 
we  will  restrain  that  breaking  up  of  the  land  which,  if  it  eventually 
turns  out  that  the  land  was  ancient  meadow,  would  constitute  an 
irreparable  injury.    Now,  the  criterion  of  what  constituted  waste  at 
common  law  is  this :  making  a  change  in  the  nature  and  quality  of 
the  land,  or,  as  it  is  said,  affecting  the  course  of  husbandry  ;  because, 
if  ancient  meadow  is  once  broken  up,  ages  may  pass  away  before  it 
can  be  restored  to  its  prior  condition  ;*as  was  said  by  Tindal,  C.  J. — 
*^  Years,  perhaps  ages,  must  elapse,  before  the  sod  can  be  restored 
to  the  state  in  which  it  was  before  ploughing : "  Simmons  v.  Norton. 
Therefore  the  breaking  up  of  ancient  meadow  land  is  waste,  because 
of  the  length  of  time  which  is  required  to  restore  the  land  to  its 
former  condition.     But  it  appears  from  thence  that,  from  the  very 
nature  of  what  is  called  ^*  ancient  meadow,"  the  land  must  have 
been  immemorially  in  that  condition ;    otherwise  the  observation 
which  I  have  quoted  from  the  judgment  of  Tindal,  C.  J.,  would 
have  been  unworthy  of  that  learned  Judge ;  for  it  means  that'  the 
nature  of  ancient  meadow  is,  that  the  land  must  have  b^en  in  such 
a  condition  as  would  requii*e  ages  to  restore.     The  very  nature  of 
the  thing,  therefore,  carries  with  it  a  condition  of  antiquity,  which 
will  warrant  the  caution  and  the  ready  interference  of  a  Court  of 
Equity  to  restrain  acts  which  might  be  attended  with  such  irrepa- 
rable damage ;  and  therefore  a  Court  of  Equity  does  restrain  such 
acts  upon  a  prima  facie  ground — upon  an  inference,  derived  from 
evidence  of  the  existing  state  of  the  land,  that  its  antecedent  con- 
dition had  been  similar.     The  changing  of  land  from  one  condition 
to  another  is  the  essence  of  waste ;  because,  even  as  to  meadow  land, 
we  find  it  laid  down  in  an  old  authority,  that  **  the  lessee  may  better 
*<  a  thing  of  the  like  kind,  as  by  digging  a  meadow  to  make  a  drain 
<*  or  a  sewer : "  Darey  v.  Ashwiik : — and,  if  he  breaks  up  the  land 
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M.  T.  I86O1.  onlj  80  far  as  to  make  a  drain  to  carry  off  the  water,  that  operation 
Queen's  Bench 

is  not  waste,  since  it  leaves  the  land  to  be  efusdem  generis  as 

what  it  was  before.  The  mere  making  of  drains,  although  the  land 
is  thereby  broken  np,  does  not  change  its  nature,  and  therefore  does 
not  amount  to  waste.  The  reason,  which  is  given  in  addition  to 
that  of  the  inconvenience  arising  from  the  length  of  time  which  is 
required  to  restore  the  land  to  its  condition  of  ancient  meadow,  is, 
that  the  change  may  raise  a  difficulty  upon  ^  the  evidence  of  title : 
for  in  former  times,  when  a  real  action  was  the  only  mode  of  reco- 
vering land,  the  utmost  nicety  was  required  in  the  writs ;  and  if  the 
allegation  in  the  writ  was,  that  the  land  was  either  meadow,  or 
pasture,  or  arable  land,  and  it  turned  out  that  the  land  was  not  of 
the  alleged  character,  the  party  failed  in  his  writ ;  and,  secondly, 
because  in  the  Court  of  Common  Pleas,  in  which,  so  far  as  fines  and 
recoveries  were  concerned,  real  actions  continued  to  be  brought,  as 
Tindal,  C.  J.,  observed— 1*'  It  is  a  matter  of  daily  practice  in  this 
"  Court  to  amend  fines  and  recoveries  on  account  of  mistakes  in  the 
<<  description  of  land,  and  the  ground  of  such  amendments  is,  that 
**  these  documents  certify  the  title  and  identify  the  land,  by  refer- 
'^  ence  to  the  uses  to  which  it  is  applied : "  Simmons  v.  Norton. 
Therefore,  to  the  reason  of  law  requiring  that  land  should  be 
preserved  by  the  lessee  in  the  condition  in  which  it  was  by  nature, 
there  was  added,  by  statute,  the  protection  of  the  Common  Law 
Courts,  to  secure  the  continuance  of  land  in  its  then  condition,  by 
attaching,  to  the  changing  of  the  nature  of  land  in  that  way,  this 
penal  consequence — that  such  a  change  was  made,  by  the  Statute  of 
Gloucester,  a  ground  of  forfeiture.  That  statute  not  only  imposed 
the  penalty  of  a  forfeiture,  but  also  provided  a  writ  of  estrepement, 
by  which  the  lessee  was  inhibited  from  proceeding  to  treat  the  land 
in  contravention  of  that  statute;  and  therefore  when,  in  the  Court 
of  Chancery,  writs  of  estrepement  fell  into  disuse,  the  Court  of 
Chancery  adopted  the  principle  on  which  those  writs  Were  founded, 
and  granted  an  injunction,  in  th^  nature  of  a  writ  of  estrepement ; 
carrying  out  the  principle  of  the  law  to  prevent  an  irreparable 
mischief;  but  only  ad  interim  to  stay  the  party's  hand  until  the 
right  should  have  been  adjudicated  upon.    It  was  open,  however,  to 
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the  party  to  iasae  a  writ;  and  thus  it  appears  that,  in  the  judgment  M.  T.  1860. 

Queign'a  Bench 
of  a  Coart  of  Equity,  it  was,  and  still  continues  to  be,  the  right  of 

a  party  to  try  the  question  whether  a  certain  act  constituted  waste. 
And  so  we  have  this  very  case  sent  to  this  Court  to  ascertain 
whether,  at  law,  the  acts  committed  amounted  to  waste?  Now, 
following  up  what  was  said  by  my  Brother  O'Bbien,  I  must  say 
that  not  one  solitary  case  can  be  found  in  the  books  of  law  in  which 
it  is  shown  that  meadow  land  which,  although  it  had  not  been 
broken  up  merely  within  the  time  of  living  memory,  was,  never- 
theless, at  the  time  of  the  commission  of  the  supposed  waste,  appa- 
rently meadow,  and  in  which  there  was,  as  there  was  in  Tresham  y. 
Lambe^  evidence,  by  signs  on  the  land  itself,  that  it  had  been  broken 
up  at  some  time.  There  is  no  case  in  the  books  of  law  in  which 
land  in  that  condition  has  been  held  entitled  to  the  protection  of 
amcient  meadow.  I  cannot  find  that  anything  short  of  prescription 
would  protect  land  in  that  condition,  and  bring  it  within  the  Statute 
of  Gloucester ;  and  I  think  that  the  reason  I  have  given  why  a 
Court  of  Equity  interferes  by  injunction  does  not  apply  here,  and 
cannot  decide  the  question  what  is  waste  in  the  contemplation  of 
law.  The  case  of  Tresham  v.  Lambe  shows  that  evidence  beyond 
that  of  living  memory  may  be  given,  to  show  that  the  land  had 
undergone  a  change  which  divested  it  of  the  character  of  ancient 
meadow.  Until  evidence  of  the  change  b  produced,  the  meadow 
land  must  be  taken  to  be  ancient  meadow  or  pasture  land ;  and  so 
the  Judges  in  the  case  before  Tindal,  C.  J.  (Simmons  v.  Norton), 
spoke  indifferently  of  meadow  and  of  ancient  meadow.  That  cir- 
cumstance is  quite  conclusive  to  show  that,  when  they  used  the  term 
'*  meadow,**  and  applied  to  it  all  the  authorities  which,  properly 
speaking,  were  applicable  to  ancietU  meadow,  they  me&nt  prescrip- 
tive meadow,  and  not  merely  land  which  is  meadow  at  that  very 
time.  All  the  cases  upon  waste,  in  Vin,  Abr,,  were  cited  when  that 
case  of  Simmons  v.  Norton  was  argued.  They  were  founded  upon 
the  decision  in  Treshetm  v.  Lambe ;  and  the  decision  in  that  case 
was  founded,  not  on  verbal  testimony,  but  upon  the  signs  afforded 
by  the  land  itself.  If,  therefore,  it  was  competent  for  the  Judges, 
who  decided  Tresham  v.  Lambe,' io  found  their  judgment  upon 
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M.  T.  I860,  evidence  collected  from  signs  on  the  land  itself,  surely  it  most  be 
Kjueens^enc  ^^jj^^f^j^i  for  us  to  decide  in  this  case,  that  the  land  was  not  ancient 
meadow,  since  we  have  positive  testimony  that  a  change  has  been 
effected  in  the  land  within  living  memory.  Also  the  case  of  Oun- 
ning  v.  (Sunning  (a)  b  quite  decisive.  In  that  case,  the  averment 
was  that  the  land  had  been  pasture  land  diu  ante.  But  the  judgment 
was  arrested;  because  the  circumstance  that  the  land  had  been 
pasture  land  for  never  so  long  a  time  should  not  stand  in  the  place 
of  the  averment  that  was  necessary  to  bring  it  within  the  protection 
which  arises  from  prescription.  The  averment  should,  have  been, 
that  the  land  was  ancient  pasture.  The  protection  must  be  one 
arising  from  prescription ;  and  I  cannot  see  any  reason,  upon  the 
practice  of  Equity,  or  upon  a  review  of  the  authorities,  why  we 
should  now  say  that  this  act  of  the  defendant  was  waste  at  Law ; 
and  therefore  I  am  of  opinion  that  the  verdict  of  the  jury  must  be 

sustained  both  in  law  and  in  fact. 
,  Cause  shown  allowed. 

{a)  2  Show,  a 


Conrt   of  (Sftitiintv  Cjbamber.* 

(Error from  the  Court  ofQiteen*s  Bench). 

J.  J.  MURPHY,  Plaintiff  in  Error ; 

CORNELIUS  DALY,  Defendant  in  Error. 

Exeh.ChawL 

The  only  ground  of  appeal  was,  the  alleged  misdirection  of  the  jury 

Nov,  19    '  by  the  Lobd  Chief  Justice* 

Serjeant  Armstrong  and  Eraser^  for  the  plaintiff  in  error. 

Serjeant  Sullivan  and  J.  S.  Greene,  for  the  defendant  in  error. 

Cur,  ad,  vuit. 


MoNAHAlf,  C.  J. 
H.  T.  1862.        -^^  ^^^^^  <iBme  before  the  Court  on  an  appeal  from  a  decision  of 
Jan.  14.       the  Court  of  Queen's  Bench.     The  facts  are  as  follows : — The  writ 

•Before  Momahan,  C.  J..  Pioot,  C. B.,  Ball  and  ChristlilN,  JJ.,  and 

FiTZOBBALD,  HUOHBS  and  DXAST,  BB. 
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of  summons  and  plaint  was  issued  on  the  28tli  of  January  1859;  H.  T.  1862. 

and  by  it  the  plaintiff,  who  is  J.  cf .  Murphy,  Esq.,  one  of  the  Mas-      — A^ ' 

ters  of  the  Court  of  Chancery,  complained  that  he  executed  to  the 
defendant  a  lease  of  that  part  of  the  lands  of  Ballyderoon  called 
'<the  Fern,''  to  hold  the  same,  with  the  appurtenances,  from  the 
1st  of  May  1851,  for  a  term  of  seven  years,  pending  the  several 
matters  and  cause  therein  mentioned ;  and  that  the  defendant, 
by  that  indenture,  covenanted  that  he  would,  during  the  conti- 
nuance of  the  demise,  manage  and  cultivate  the  demised  premises, 
and  every  part  thereof,  in  a  proper  and  husbandlike  manner ;  and 
that  the  defendant  further  covenanted  that  he  would  not,  during 
the  term,  commit  or  suffer  any  wilful  or  voluntary  waste  to  be 
committed  on  the  demised  premises,  or  any  part  thereof.  The 
lease  contained  the  other  ordinary  covenants  to  repair,  and  soforth ; 
but  they  are  not  material  in  the  present  ^case. 

The  first  paragraph  of  the  plaint  alleges  a  breach  of  the  cove- 
nant to  manage  and  cultivate  the  demised  premises  in  a  proper 
and  hnsbandlike  manner.  Upon  that  paragraph  however  no  ques- 
tion arises  at  present.  The  second  paragraph  assigns  a  breach,  in 
the  words  of  the  covenant,  that,  **  Since  the  making  of  said  inden* 
^ture,  and  during  the  continuance  of  the  term  thereby  granted, 
'^to  wit,  on  divers  days  and  times  between  the  1st  day  of  Decem- 
^ber  1856  and  the  1st  day  of  March  1857,  the  defendant  committed 
'*  waste  on  said  demised  premises,  by  ploughing  and  breaking  up 
**  ancient  meadow  and  pasture,  and  converting  same  into  arable 
'*and  tillage,  contrary  to  his  covenant  in  that  behalf." 

To  the  breach  of  covenant  assigned  in  the  first  paragraph  the 
defendant  pleaded  a  traverse,  ^'  That  said  several  acts  were  lawful 
''acts,  not  contrary  to  good  husbandry  and  proper  management, 
^or  in  violation  of  defendant's  covenant  in  that  behalf."  To  the 
second  paragraph,  on  which  the  question  in  this  case  arises,  he 
pleaded,  '*  That  the  premises  ploughed  and  broken  up  by  the 
''defendant  were  not  ancient  meadow  and  pasture;  and  that  con- 
"  verting  said  lands  into  arable  and  tillage  lands  was  not  contrary 
"to  the  covenant  of  the  defendant  in  that  behalf:"  that  covenant 
being,  '^that  the  defendant  would  not  during  the  term  commit, 
VOL.  13.  35  L 
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H.  T.  1862.  <<or  suffBr,  aoy  wilfnl  or  Toluntary  waste  to  be  committed  on  the 
Exch»  Cham^ ' 

'  "demised  premises,  or  anj  part  thereof." 

Several  issues  were  settled  in  relation  to  the  different  breaches 
assigned ;  but  the  particular  issue  on  which  the  question,  now  before 
us  arises  is  the  third,  namely,  '<  Whether  the  lands  ploughed  up 
«b7  the  defendant,  or  any  of  them,  were  anetetU  meadow  amd 
^'poitmre,  and  whether  the  ccmYerting  said  lands  into  arable  and 
•'tillage  lands  was  contrary  to  the  defendant's  covenant  not  to 
«  commit  waste  P** 

The  case  came  oUv  for  trial  in  the  Court  of  Queen's  Bench, 
before  the  Chief  Justice,  in  the  Nisi  Prius  Sittings  after  Hilary 
Term  I860;  and  the  evidence  then  given  by  the  plaintiff's  wit- 
nesses was  as  follows: — that  the  lands  in  question  were  situated 
at  the  confluence  of  the  rivers  Araglin  and  Blackwater;  were 
subject  to  floods,  and  (fiur  so  long  a  time  as  they  could  remember) 
had  always  been  in  meadow  and  pasture  until  the  year  1857,  when 
they  were  broken  up  and  tilled  by  the  defendant ;  and  that,  con- 
sidering the  situation  of  the  lands,  they  considered  it  bad  husbandry 
to  break  them  up.  That  was  the  whole  of  the  plaintiff's  case. 
It  does  not  appear  in  evidence,  nor  is  it  material,  what  quantity 
exactly  of  the  lands  demised  was  broken  up ;  but  the  evidence 
is  general  that  the  lands  we|^  broken  up  and  tilled. 

The  evidence  given  for  the  defendant  was  to  the  effect  that 
it  was  good  husbandry  to  break  up  and  till  the  lands;  and  con- 
sequently that  the  ploughing  and  breaking  up  of  them  was  not 
a  breach  of  the  covenant  stated  in  the  flrst  paragraph ;  but  the 
defendant  produced  (among  others)  two  witnesses,  named  respec- 
tively David  Maloney  and  Daniel  Mahony,  the  latter  of  whom 
stated  that  the  lands  in  question  *'had  been,  to  his  knowledge, 
broken  up  and  tilled  about  thirty-five  years  ago."  Upon  cross- 
examination  he  said  that  only  a  portion  of  the  lands  had  been 
broken  up,  and  that  the  lands  so  broken  up  consisted  of  small 
fields,  of  which  the  fences  were  thrown  down,  and  then  the  lands 
were  tilled;  not  in  any  way  particularising  the  part  so  broken 
up.  However,  upon  the  whole  of  the  defendsDt's  evidence,  it  was 
clear  that,  though  a  portion  of  the  lands  was  broken  up  thirty- 
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^Yt  years  ago,  they  were  immediately  afterwards  restored  to  the  H.  T.  1862. 
condition  of  meadow  and  pasture ;  and  that,  from  that  date,  that     v.    \   ,■,/ 

MURPHY 

is  to  say,  for  twenty-six  years  immediately  preceding  ^the  exe*  ^ 

CQtion  of  the  lease,  and  continuously  until  its  execution,  these  dalt. 
lands  had  been  meadow  or  pasture  lands.  The  question  at  the 
trial  therefore  was,  whether  the  fiict  of  the  lands  haying  been 
in  meadow  or  pasture  continuously  for  twenty^six  years  immedi- 
ately preceding  the  execution  of  the  lease,  had  impressed  on  them 
the  character  of  aneieiU  meadow  and  pasture,  within  the  law  of 
landlord  and  tenant,  so  as  to  make  the  conyersion  of  them  into 
arable  and  tillage  lands  '*  waste,"  and  a  breach  of  the  ooTcnant 
against  waste,  which  is  set  out  in  the  lease  and  plaint?  Upon 
that  state  of  facts,  the  Chief  Justice,  after  stating  the  evidence, 
left  the  Case  to  the  jury,  to  find  a  Terdict  upon  the  scTcral  other 
issues,  according  to  their  view  of  the  case,  except  as  to  the  third 
issue;  '^and  upon  that  issue  he  held  and  stated  to  the  jury  that 
'^land  ploughed  up  within  living  memoty  was  not  in  point  of 
*'  law  ancient  pasture ;  and  upon  this  view  of  the  law  the  Lord 
^'  Chief  Justice  directed  the  jury  to  find  a  verdict  for  the  defendant 
^  on  the  third  issue." 

To  that  direction  Mr.  Fraser^  of  Counsel  for  the  plaintiff, 
objected,  and  called  upon  the  learned  Lord  Chief  Justice  to  inform 
the  jury  that,  if  they  believed  the  evidence,  the  land,  not  having 
been  broken  up  for  thirty-five  years,  on  the  evidence  for  the 
defendant,  was  impressed  with  the  character  of  amcitni  pasture; 
and  that  his  Lordship  should  dii-ect  a  verdict  for  the  plaintiff  on 
the  third  issue.  The  Lord  Chief  Justice  declined  so  to  direct  the 
jury,  but  reserved  the  point  of  law;  and  the  jury  found  a  verdict 
lor  the  defendant  on  all  the  issues. 

The  Court  of  Queen's  Bench,  at  the  instance  of  the  plaintiff, 
on  the  18th  of  April  1860,  granted  a  conditional  order  to  set  aside 
the  verdict,  on  the  ground  of  misdirection,  and  as  being  against  the 
weight  of  evidence,  and  that  a  new  trial  should  be  had.  Subse- 
quently cause  was  shown  against  that  conditional  order  by  the 
defendant,  in  the  ensuing  Term,  before  the  Chief  Justice  and 
O'Brien  and  Hayes,  JJ.    Upon  the  argument  of  the  case,  the 
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H.  T.  1862.  Members  of^the  Court  differed  in  opinion;  the  Chief  Justice  and 
v».-l>,.-..^*  O'Brien,  J.,  holding  that  the  lands  were  not  ancient  pasture, 
inasmuch  as  thej'had  been  broken  up  about  twenty-six  years 
before  the  execution  of  the  lease;  and  that  therefore  the  tenant 
might  break  them  up  without  committing  waste.  On  the  other 
hand,  Hayes,  J.,  was  of  opinion  that,  inasmuch  as  the  lands  had 
been  in  meadow  and  pasture  during  that  period  continuously,  and 
down  to  the  execution  of  the  lease,  they  were,  at  the  time  of  its 
date,  impressed  with  the  character  of  aneieni  meadow  and  pasture ; 
and  consequently  that  the  defendant  had  committed  a  breach  of  the 
covenant  against  waste.  The  latter  was  the  only  point  argued 
before  us.  There  was  no  argument  before  us  on  the  other  point, 
namely,  whether  the  verdict  was  against  the  weight  of  evidence ; 
the  sole  ground  of  appeal  being  that  the  Chief  Justice  had  mis- 
directed the  jury  in  the  manner  I  have  stated.  The  question  now 
to  be  considered  is,  was  the  direction  of  the  Chief  Justice  upon  the 
third  issue  right  in  point  of  law  ?  The  direction  of  the  Lord  Chief 
Justice  was  to  this  effect,  that  land,  if  it  could  be  shown  to  have 
been  ploughed  up  within  living  memory,  was  not  in  point  of  law  to 
be  deemed  ancient  meadow  or  pasture ;  and  that  therefore  the  jury 
should  give  a  verdict  for  the  defendant  upon  the  third  issue,  if  they 
believed  his  witnesses.  Now,  the  first  observation  which  occurs  is, 
that  it  does  not  very  distinctly  appear  what  the  Chief  Justice 
intended  by  that  charge — whether  be  meant  to  convey  to  the  jury 
that,  if  it  could  be  shown  by  any  evidence  that  the  land  had 
at  ai^  time,  however  remote,  been  broken  up,  it  would  no  longer 
be  ancient  meadow  or  pasture ;  or  whether  he  merely  meant  to  say 
that,  if  any  witness  could  prove  that  the  land  had,  within  his  own 
personal  knowledge  and  memory,  been  in  tillage,  the  land  had 
thereby  lost  its  character  of  ancient  meadow  or  pasture.  However, 
it  is  not  very  material  which  was  the  meaning  intended  to  be  con- 
veyed to  the  jury ;  because  we  have  all  the  facts  in  evidence ;  and 
those  facts  show  clearly  that  part  of  these  lands  had  in  fact  been 
broken  up  long  within  the  period  of  living  memory,  namely  about 
thirty-five  years  before  the  trial  'took  place ;  but  I  suppose  the 
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Chief  Justice  intended  that,  if  it  were  at  any  time  in  tillage,  it  H.^.  1862. 

Exck.Cham. 
ceased  to  be  ancient  meadow  or  pasture. 

The  first  matter  therefore  to  be  considered  is»  whether  the  direc- 
tion of  the  Chief  Justice  was  right  in  point  of  law  in  the  first 
part  of  it,  namely  that,  in  order  to  impress  the  lands  with  the  cha- 
racter of  ancient  meadow  and  pasture,  it  was  necessary  that  they 
should  not  have  been  broken  up  within  living  memory.  The  case 
was  yery  fully  argued  before  us  in  last  Michaelmas  Term.  The 
arguments  urged  upon  the  appeal  were  I  believe  substantially  the 
same  as  those  used  in  the  Court  of  Queen's  Bench  upon  the  motion 
to  show  cause  against  the  conditional  order  for  a  new  trial;  and, 
as  I  understand,  the  principal,  if  not  the  only,  authority  cited  in 
support  of  the  proposition  of  law,  enunciated  in  the  charge  of  the 
Chief  Justice,  was  the  case  of  Tretkam  v.  Lambe.  The  report 
of  that  case,  upon  which  the  defendant's  Counsel  reUed,  is  to  be 
found  in  2  Brawn,  and  Gold.  Bep^j  p.  46«  That  report  is  as 
follows: — "Lewes  Tresham  was  plaintiff  in  waste,  against  John 
'*Lambe.  The  plaintiff  supposed  the  defendant  had  made  waste 
"by  sowing  and  ploughing  aneUni  meadow,  the  which  he  had 
"  let  to  the  defendant  for  years,  in  R.,  in  the  county  of  North- 
"  ampton ;  and  sowed  it  with  woade,  and  prayed  estrepement  upon 
"the  Statute  of  Gloucester,  cap.  13.  And,  upon  ezaminationy  it 
"  appears  that  the  land  let  was  pasture  and  meadow.  The  pasture 
"was  ridge  and  furrow,  but  had  been  mowed  and  used  for  meadow 
"  f(»  diverse  years,  and  that  the  defendant  ploughed  and  sowed  thai 
"with  woade;  but  ^Ati,  which  had  he&i  ancient  meadow,  he  used 
"as  meadow,  and, did  not  convert  that  to  arable  land.  But  the 
"Judges  would  not  grant  any  estrepement  to  the  pasture,  for  that 
"  it  was  ridge  and  furrow ;  and  it  was  no  ancient  ni^eadow,  although 
"  that  had  been  mowed  time  out  of  minde,  &c.  But  to  the  ancient 
"  meadow  they  granted  a  writ  of  estrepement  But  Faster  seemed 
"  to  be  of  another  opinion  ;  for  that,  that  it  was  to  sow  woade ;  for 
"that,  that  is  against  common  right;  and  the  fume  and  smell 
"of  that  is  offensive  and  infectious;  but,  if  it,  had  been  to  sow 
''come,  he  agreed  as  above.*^ 

There  is  no.doubt  whatever  that,  if  th^t.report  of  Tresham  v. 
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H.  T.  1862.  Lamhe  is  accurate,  it  would  seem  that  the  Judges  held  that  the 
Exeh.  Cham,       ...  ^ 

^ -^^ ploughiDg  up  of  ancient  pasture  lands,  which  had  neyer  been, 

^^  according  to  all  appearance,  broken  up  within  living  memory^  was 

DALT.        waste.   But  if  the  Judges  held  that  the  fact  of  the  land  having  the 

appearance  of  having  been  broken  up,  at  some  time  or  other,  destroyed 

its  character  of  ancient  pasture,  and  that  consequently  to  break  such 

lands  up  afterwards  was  not  waste— then  that  case  would  be  an 

authority  in  support  of  the  more  extensive  proposition  enunciated 

by  the  Chief  Justice  in  his  charge — that  it  would  not  be  waste  to 

plough  up  land  which  it  oould  be  shown  had,  at  any  time,  been  in 

tillage.  Upon  looking,  however,  at  the  reports  oontemporaneous  with 

Srownlow  ^r  Goldsborough's  Reports^  I  must  say  that  it  is,  to  say 

the  very  least  of  it,  very  doubtful  whether  the  case  was  accurately 

reported  by  Messrs.  Brownlow  Sf  GoUeborough,  who,  though  not 

Barristers,  were  very  respectable  men ;  they  were  prothonotaries 

of  the  Court,  and  the  editor  of  these  reports  gives,  in  the  preface, 

a  very  laudatory  description  of  them.    However,  we  all  concur  in 

thinking  that,  though  the  first  proposition  there  laid  down  is  very 

right  in  point  of  law,  namely,  that  it  is  waste  to  plough  up  ancient 

pasture  which  appears  never  to  have  been  broken  up  within  the 

memory  of  man,  stiU  there  is  very  grave  doubt  with  regard  to  the 

soundness  of  the  second  proposition,  namely,  that  the  ploughing  up 

of  pasture  land  which,  for  as  long  a  time  as  anybody  could  recollect, 

had  been  in  pasture  and  meadow,  was  not  waste,  because  the  land 

was  ridge  andjurrow.  Accordingly,  upop  referring  to  Rollers  Abr^ 

a  book  of  much  greater  authority  than  Brown,  ^r  Oold.^  we  find 

that  he  also  gives  a  report  of  the  very  E(ame  case.    He  does  not 

give  the  case  as  if  he  had  taken  it  firom  Brown.  Sf  Gold.;  bat 

gives  it  apparently  fh)m  his  own  note  or  personal  knowledge.     I 

say  so,  because  whenever  he  cites  a  case  as  being  reported  elsewhere, 

he  cites  it  as  from  such  and  such  a  report,  and  gives  the  referenoe ; 

but  when  he  gives  the  case  as  firom  his  own  knowledge,  though  he 

refers  to  the  date  and  the  time  of  the  decision,  he  does  not  refer  to 

the  source  from  which  he  got  the  information.    Accordingly,  we 

find  in  2  RoL  Abr.,  under  the  title  "  What  Acts  are  Waste,"  p.  814, 

pi.  6,  this  statement — ''If  an  ancient  meadow,   which  has  been 
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*^  ancient  m«adow  time  ont  memory,  as  brook  meadow,  be  con-  H.  T.  1862. 

Exck,  CAom. 
*^ verted  into  arable  land,  it  is  waste; — this  was  decided  in  the     ^^ — , ' 

__  MITKPHT 

'*  H,  8  Jac.  1,  in  the  Common  Fleas,  in  the  case  of  Tresham  y.  ^^ 

"  Lambe^** — evidently  meaning  the  case  reported  in  2  Braum*  and  dalt. 
Gold,  There  is  however  a  variation  in  the  report;  for  he  uses 
the  words  ^*  brook  meadow,**  which  do  not  occur  in  the  report  in 
2  Brown.  Sf  Oold.^  and  which,  as  I  understand  them,  mean  a 
meadow  occasionally  covered  with  water  and  liaUe  to  be  flooded, 
and  which  from  its  nature  could  scarcely  be  broken  up.  Therefore 
that  passage  is  a  good  authority  for  the  first  proposition  in  Trstham 
V.  Lambe  (as  reported  in  2  Brown.  4r  Gold.):  but  that  passage 
is  not  any  authority  for  the  second  proposition  in  Treiham  v. 
Lambe  (a) J  namely,  that  if  it  can  be  shown  by  ai^  evidence  that 
the  land  had  been  broken  up  at  any  period,  however  long  ago, 
ergo  it  is  not  waste  to  break  it  up  now.  That  second  proposition 
which,  as  reported  by  Brown.  Sf  GoUL^  would  seem  to  support 
the  argument  of  the  defendant,  is  reported  thus  in  2  RoL  Abr,^ 
p.  815,  pL  7. — '*But  if  meadow  sometimes  be  arable,  and  some- 
*'  times  meadow  and  sometimes  pasture,  there  the  ploughing  of  it 
*^is  not  waste ;"  H.  8  Jae.  1,  per  Cur.;  that  is  to  say,  if  land  be 
broken  up  occasionally,  as  if  it  be  arable  and  is  then  left  for  a 
time  in  pasture,  and  is  then  again  put  into  meadow,  the  breaking 
up  of  such  land  is  not  waste.  And  accordingly,  that  is  the  version  of 
the  second  proposition  which  is  given  by  RoUe,  in  pL  7»  following 
pL  6,  of  the  case  decided  in  the  same  year.  Though  JRolle  has  not 
given  the  name  of  Tresham  v.  Lambe^  we  have  no  doubt  but  $hat 
this  is  the  second  proposition  of  the  decision  in  Tresham  v.  Lambe^ 
which  is  reported  otherwise  in  2  Brown.  Sf  Gold  If  therefore  we 
had  no  authority  at  all  on  the  subject  except  this  one  case,  and  had 
to  ascertain  what  really  was  decided  in  Tresham  v.  Lambe,  we 
would  be  disposed  to  come  to  the  conclusion  that  the  second  propo- 
sition decided  in  that  case  was  what  is  reported  in  2  RoL  Abr., 
pL  7>  p.  815,  and  not  what  is  reported  in  2  Brown,  ^r  Gold, 
Be  that  however  as  it  may,  we  must  ascertain  from  other  old 
reports  what  the  law  was  considered  to  be  on  this  subject.   I  may 

(a)  2  Br.  &  Gold. 
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H.  T.  1862.  as  well  state  that  the  other  <»se  relied  on  by  the  defendant's  Counsel 
is  Gunning  v.  Gunning  {a).    That  ease  was  apon  a  writ  of  waste; 
and  the  defendant  pleaded  Uiat  no  waste  was  committed  modo  et 
forma.    Hie  jury  fonnd  that  the  defendant  did  commit  waste  ntodo 
€t  forma  as  in  the  count ;  and  then  there  was  a  motion  in  arrest  of 
jadgment,  when  the  defepdant's  Counsel  argued  thus: — "The  (rfain- 
**  tiff  in  his  declaration  doth  not  so  much  as  allege  waste  done ;  but 
*}  leaves  it  absototely  tincertain,  for  he  says  that  the  defendant  did 
"plough  up  his  land  which  was  pasturable,  et  sic  vastum  fecit;  and 
^^Bonon  constat  to  the  Court  that  it  was  waste.    And  the  verdict 
^*  doth  not  help  it,  for  t^at  only^says  that  they  did  it  modo  et  forma 
**praut  in  -narraiione.     Now  the  ploughing  of  pasture  may  be,  or 
**  may  BOt  be,  waste ;  and  to  be  such  it  ought  to  have  been  so  time 
"  out  of  mind,  and  it  is  not  enough  to  say  that  this  was  pasture 
«<  ground  diu  anie."    Now  all  this  was  the  statement  of  Counsel. 
But  then  Justice  Jones  said,  "  Arable  and  pasture  ground  are 
"<;onver€ible,  and  that  which  is  one  of  them  this  year  may  be  the 
"  other  the  next,  and  the  law  doth  not  so  much  distinguish ; "  and 
therefore  judgment  was  stayed.    Now  the  only  decision  in  that  case 
was,  that  judgment  should  be  arrested;  the  only  allegation  in  the 
declaration  being,  that  the  defendant  committed  waste  by  ploughing 
up  land  which  was  pasturable;  without  any  statement  for  what 
length  of  time  the  land  had  been  in  pasture,   or  anything  else 
connected  with  it.    Indeed,  for  anything  appearing  to  the  contrary 
in  that  declaration  or  verdict,  it  might  have  been  the  fact,  as 
Mr.  Jnstioe  Jones  suggested,  that  it  was  arable  land  one  year  and 
pastnre  land  the  next  year ;  and  that  the  declaration  left  it  uncer- 
tain whether  such  had  or  had  not  been  the  case  in  point  of  fact. 
Therefore  ti^ufiiitii^  v.   Gunning  is  not  a  decision  of  the  Court 
that,  in  order  to  constitute  the  breaking  up  of  land  waste,  the  land 
must  have  been  in  pasture  from  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary. 

The  other  old  authorities  on  the  subject  are  very  numerous; 
and  I  may  as  well  begin  with  the  next  proposition  in  2  RoL  Abr.y 
pL  8,  where  the  law  is  laid  down  thus : — "  The  conversion  of 

(<i)  2  Show,  a 
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'*  meadow  into  arable  k  waste ;  fbr  it  not  onlj  changes  the  coarse  H.  T.   1862 

IZxph     r*h  ant 

•'of  husbandrj,  but  the  proof  of  his  evidence."  That  is  the  propo-  — ^ — >  * 
sition  laid  down  in  pi.  8»  referring  to  Co.  Lit.  and  to  Hobarfs 
RepartSf  as  authorities.  The  passage  referred  to  in  Co.  Lit.  will 
be  found  at  53  b.  It  is  this — '^  If  the  tenant  convert  arable  land 
•'  into  wood,  or  e  eonverso,  or  meadow  in(.o  arable,  it  is  waste ;  for 
"  it  changeth  not  only  the  course  of  his  husbandry,  but  the  proofe 
*'  of  his  evidence.**  That  is  the  proposition  laid  down  by  Coke,  and 
the  case  in  Hob.  Rep.  is  Lord  Darey  v.  A$kwith  (p.  234),  decided 
in  the  15  Joe.  L  That  was  an  action  of  waste,  upon  a  lease  for 
years,  for  felling  of  oak  trees.  The  defendants  pleaded  that  they 
felled  these  oak  trees  for  the  making  of  certain  specified  utensils 
to  be  used  in  and  about  certain  coal  mines,  parcel  of  the  demise,  and 
without  which  they  could  not  dig  for  and  get  the  coals  out  of  the 
pits ;  and  did  use  the  said  trees  accordingly,  whereupon  the  plaintiffs 
demurred  in  law.  And  it  was  held  a  bad  plea,  **  because  it  did  not 
*'  allege  that  the  mines  were  open  at  the  date  of  the  lease,  and  there- 
'*fore  it  should  be  taken  that  they  were  mines  opened  since  the 
"  lease,  because  that  is  strongest  against  the  defendants  that  plead 
"it.  Now  then  if  mines  had  not  been  granted  by  special  natne, 
"  it  had  been  waste  to  open  a  mine  anew,  for  it  is  generally  true 
"  that  the  lessee  hath  no  power  to  change  the  nature  of  the  thing 
« demised:  he  cannot  turn  meadow  into  arable,  nor  stub  a  wood 
'*  to  make  it  pasture.**  The  words  there  are  general,  and  do  not 
confine  the  restriction  to  lands  that  have  always  been  meadow  or 
pasture.  The  case  of  MaUveret  v.  Spinke  is  reported  in  1  Dyer^ 
35  b.  The  plaintiff  declared  that  he  let  to  the  defendant  a  house, 
and  six  acres  of  land,  and  si:!:  acres  of  wood }  and  that  the  defendant 
committed  waste  by  catting  down  and  felling  forty  ashes,  each  of 
the  value  of  twelve  pence,  and  seven  oaks,  of  the  value  of,  &c.,  grow- 
ing sparsim  upon  the  said  aci^s  of  wood.  As  to  thirty-six  ashes, 
the  defendant  pleaded  nul  waste /hit — as  to  the  seven  oak  trees,  &c., 
and  as  to  the  four  ashes,  protesting  that  they  were  not  of  so  much 
value,  &c,  for  plea  said  that  they  grew  upon  one  acre  of  land  of  the 
aforesaid  tenements,  which  acre  has  been  used  from  time  irnme* 
morial  to  be  arable,  and  fbr  the  melioration  of  the  land,  for 
VOL.  13.  36  L 
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H.  T.  1862.  ploughing  and  sowing,  and  for  the  maintenance  of  huBbandiTy  he 
Exeh.  Cham, 
^— V cut  dowB^ prauit  &c     The  plaintiff  demurred;  and  the  Court  held 

MURPHT 

^^  the  second  plea  bad»  '*  for  the  termor  cannot  do  a  tort  to  the  inheri- 

DALT.        *<tance  for  his  own  convenience  and  advantage;  for  he  cannot 

^*  convert  arable  land  into  wood,  or  wood  into  arable  land,  or 

''convert  meadow  into  arable  land;  and  if  he  do  it,  it  is  waste." 

These  words,  again,  are  general. 

A  modem  case,  of  Simmons  v.  Norton  (a),  was  also  cited.  The 
point  really  decided  in  that  case  does  not  bear  upon  the  present 
case;  but  some  parts  of  the  judgment  in  it  are  of  importance. 
It  was  a  writ  of  waste,  brought  by  the  reversioner  against  tenant 
for  years,  for  ploughing  up  ancient  meadow  land,  and  cutting  down 
timber.  The  defendant  pleaded  nul  waste,  and  at  the  trial  attempted 
to  show,  as  to  the  ploughing,  that  the  state  of  the  meadow  land  was 
such  that  it  was  improved  by  being  ploughed  and  broken  up.  The 
only  point  decided  by  the  Court  was  that,  even  if  this  constituted  a 
good  defence,  it  should  have  been  specially  pleaded,  and  could  not 
be  given  in  evidence  under  the  plea  of  nul  weute ;  but  the  Chief 
Justice,  in  the  course  of  his  judgment,  says: — ''It  is  clearly  esta- 
"blished  by  several  authorities,  that  ploughing  meadow  land  is 
"  waste ;  and  one  of  the  reasons  given  is,  that  it  alters  the  evidence 

^'  of  title ;  a  reason  which  I  am  not  disposed  to  treat  lightly 

"Ploughing  meadow  land  is  also  esteemed  waste  on  another  account, 
"  namely,  that,  in  ancient  meadow,  years,  perhaps  ages,  must  elapse 
"  before  the  sod  can  be  restored  to  the  state  in  which  it  was  before 
"  ploughing.  The  law  therefore  considers  the  conversion  of  pasture 
"  into  arable  as  prima  facie  injurious  to  the,  landlord,  on  these  two 
"grounds  at  leasf  Parke,  J.,  said: — "Ploughing  up  meadow 
"ground  is  clearly  waste;  because  it  changes  the  course  of  has- 
"  bandry  and  the  evidences  of  title ;  and,  when  the  waste  is  the 
"act  of/ the  party,  any  excuse  he  has  to  offer  must  be  specially 
"  pleaded.  It  is  only  where  the  waste  happens  by  the  act  of  God, 
"  or  the  like,  that  the  general  issue  is  the  proper  plea."  It  will  be 
observed  that  both  those  learned  Judges  lay  down  the  rule  genor 
rally  that  ploughing  of  meadow  is  waste,  and  do  not  confine  it  to 

(a)  7  Bing.  640. 
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ploughing  of  land  that  has  never  been  in  tillage.  These  are  the  prin-  H.  T.  1862. 
cipal  cases  to  be  found  in  the  Common  Law  Reports  on  the  sabject. 
We  must  not  however  confine  our  attention  to  the  decisions  of 
Courts  of  Law ;  we  must  also  consider  the  decisions  of  Courts  of 
Equity  in  England  and  Ireland,  in  which  those  Courts  have  been 
called  upon  to  determine  what  was  waste  between  landlord  and 
tenant ;  and  in  so  doing  had  no  authority  to  hold  that  to  be  waste 
in  a  Court  of  Equity,  which  would  not  be  equally  so  in  a  Court 
of  Law.  In  most  cases  the  relation  of  landlord  and  tenant  is 
created  by  written  instruments,  the  construction  of  which  must  be 
the  same  in  both  Courts.  The  first  case  to  which  I  shall  refer 
is  Aikins  v.  Temple  (a).  It  was  a  bill  to  restrain  the  defendant 
from  ploughing  up  ancient  meadow  and  pasture  grounds,  being 
the  plaintiff's  inheritance;  which  premises,  according  to  the  grant 
of  them,  were  to  be  used  only  as  meadow  and  pasture,  and  not 
otherwise ;  and  which  ground  was  rich  and  fertile,  little  or  nothing 
inferior  to  good  meadow  ground  for  goodness  of  soil,  and  yearly 
value  to  be  better,  and  had  not  been  ploughed  in  the  memory  of 
man.  It  would  seem  clear  that,  if  by  the  grant  of  the  lands  is 
meant  the  lease  under  which  the  defendant  held,  that  the  plaintiff 
was  entitled  to  an  injunction  to  prevent  the  lands  being  converted 
into  ^tillage,  by  reason  of  the  special  contract  on  the  subject ;  but 
possibly  by  the  word  ''grant*'  was  intended  the  deed  conveying 
the  property  to  the  plaintiflT.  However  this  may  be,  the  report 
states  that  the  Court,  in  respect  of  the  generality  of  the  case, 
directed  precedents  to  be  produced  (I  suppose  to  ascertain  what 
can  be  called  waste).  The  precedents  being  produced,  the  Lord 
Chancellor,  assisted  by  the  Judges,  declared  that  he  did  find,  by 
divers  precedents,  part  in  the  time  of  the  Lord  EUesmere,  and  Others 
since,  that  the  ploughing  of  ancient  pasture  has  been  restrained 
by  decrees  of  this  Court;  and  declared  that,  in  these  cases  so 
decreed,  it  did  not  appear  that  the  pasture  restrained  from  plough- 
ing were  either  so  ancient,  or  so  rich  and  fertile,  as  in  this  case : 
and  his  Lordship  did  further  declare  that,  whereas  ploughing  of 
meadow  by  the  law  b  waste,  he  conceiveth  that  the  ploughing 

(a)  1  Bep.  in  Cb.  13. 
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H.  T.  1862.  of  aocieot  pasture  is  of  equal  value  with  meadow,  as  no  less  pre* 
judicial  either  to  the  landlord  or  to  the  commonwealth  than  the 
ploughing  of  meadow,  and  is  therefore  fit  to  be  restrained  in  Equity; 
the  Judges  being  of  the  same  opinion;  and  decreed  to  forbear 
ploughing  as  aforesaid.     In  that  case  the  Lord  Chancellor  and 
Judges  must  have  intended  to  determine  what  was  waste,  irrespee* 
tive  of  the  covenant  between  the  parties— 4f  in  hc%  there  was  such  a 
covenant.    It  is  quite  clear  that  they  did  not  consider  the  li^w  to  be, 
that  land  must  have  been  in  meadow  or  pasture  from  time  imme- 
morial, in  order  to  constitute  it  ancient  meadow  or  pasture ;  for,  if 
so,  there  was  no  need  for  the  Lord  Chancellor  to  make  a  comparison 
between  Aikin$  v.    TempU  and  former  cases,  in  which,  as  he 
declared,  it  did  not  appear  that  the  pasture  restrained  from  plough- 
ing was  either  so  ancient  or  so  rich  and  fertile  as  that  in  Aihimi  v. 
Temple.    In  the  same  book  (p.  62)  there  is  another  short  case,  of 
Fermier  v.  Maundy  which  was  decided  in  the  13  Car.  1.  That  case 
is  reported  thus : — *'  This  Court  would  not  giye  way  to  the  plowing 
'*  up  of  ancient  pasture,  tho'  it  was  insisted  on  that  the  nature  of  the 
**  ground  was  for  tillage,  and  had  been  formerly  plowed.**    Now, 
here  is  an  express  decision  of  the  Court  of  Chancery,  in  the  13th 
year  of  the  reign  of  Car.  1,  that  they  will  restr^  by  ii\j  unction 
the  ploughing  up  of  land,  though  formerly  plouged  up ;  and  there- 
fore that,  to  render  it  ancient  meadow  or  pasture,  it  was  not 
necessary  that  it  should  never  haye  been  ploughed. 

There  is  a  case  of  Goring  v.  Goring  (a),  in  which  the  same 
doctrine  is  laid  down  ;  and  it  is  very  like  a  case  which  was  decided 
in  the  Rolls  Court  in  Ireland,  and  to  which  I  shall  preaently  advert. 
Goring  v.  Goring  was  decided  by  Lord  Nottingham,  in  the  28 
Car.  2,  and  wa^  this : — '*  A  lessee,  in  a  lease  for  years  determinable 
*'  on  lives,  during  the  last  aged  life  begins  to  plough,  and  an  injuno* 
^'  tion  was  grayed."  Lord  Nottingham,  having  stated  that,  before 
the  Statute  of  Gloucester,  no  injunction  was  granted  to  restrain  the 
ploughing  up  of  meadow  and  pasture  in  Equity,  against  lessees  for 
years,  whose  estates  were  created  by  act  of  the  parties,  without  a 
covenant  against  waste,  proceeded  thus :~-"  But  now,  in  imitation  of 

(a)  3Swaiist..661. 
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'*  the  Law,  it  hath  obtained  that,  if  a  jointreas  go  about  to  deface  a  H.  T.  1862. 

^*  seat,  or  if  a  lessee  for  years  would  make  any  considerable  destmc- 

'^  tios,  this  Court  usually  grants  an  injunction,  and  stays  the  plough- 

*Mng  of  meadows  or  of  ancient  pastures.     Here  the  pastures  had 

^'  been  ploughed  within  six  years  before  the  lease  began ;  and,  ergo^ 

**  though  the  lease  have  continued  thirty  years,  during  all  which 

^'  time  the  pastures  have  been  unploughed,  yet  that  will  not  make 

^^  them  ancient  pastures  withiu  the  rule  of  this  Court ;  fbr  as  to 

'*  the  lessee  himself,  who  took  these  pastures  sul^ect  to  the  liberty  of 

<<  ploughing,  they  remain  still  so,  notwithstanding  this  forbearance : 

^  otherwise  ** — that  is  to  say,  that  the  rule  of  law  would  have  been 

'^  atkerwise^  if  they  had  been  so  long  out  of  lease."    And  why  ? 

Because  the  land,  though  it  had  been  in  pasture  for  thirty  years 

before  the  time  when  the  injunction  was  sought,  had  been  in  tillage 

within  six  years  of  the  making  of  the  lease.     But   *'  otherwise^** 

that  is  to  say,  they  would  have  been  aneient  pastures  ^*  if  they  had 

**  been  so  long  out  of  lease.    Wherefore  he  granted  an  injunction 

"  only  as  to  the  meadows,  but  not  as  to  the  pastures.'*    That  was  the 

decision  pf  Lord  Nottingham,  as  reported  by  himself,  for  the  case  is 

copied  from  his  MSS.    With  the  exception  of  one  case,  to  which  I 

shall  hereafter  refer,  these  are  the  principal  cases  that  have  been 

found  reported  in  the  English  books.     We  have,  however,  been 

referred  to  several  cases  which  were  decided  in  the  Bolls  Court  in 

Lreland,  in  the  time  of  Sir  William  M^Mahon,  and  to  these  cases  I 

shall  now  advert. 

The  first  of  these  cases  is  Martin  v.  Coggan  (a).  That  was  a 
motion  for  an  injunction,  in  the  nature  of  a  writ  of  estrepement, 
to  restrain  the  defendant  from  breaking  up  and  ploughing  aneient 
pasture  land ;  and  the  allegation  in  the  plaintiff's  affidavit  was,  that 
the  land  was  aneient  pasture,  and  that  the  defendant  was  ploughing 
it  up.  The  defendant,  by  his  affidavit,  admitted  that  the  land  had 
not  been  previously  broken  up  within  his  knowledge,  but  said  that 
there  were  ancient  plough  marks  in  it;  that  it  was  mossy,  and 
required  breaking  up ;  and  undertook  to  li^  it  down  again  under 
grass,  in  the  course  of  good  husbandry.    The  Master  of  the  Rolls 

(«)  1  Hog.  ISO. 
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H.  T,  1862.  Baid : — "  I  have  often  had  occasion  to  consider  this  subject  I  can- 
Esfch.  Cham,  j,  ^^^  ^^^  ^^  tenant's  opinion  of  the  propriety  of  his  course  of 
**  husbandry ;  neither  can  I  allow  ancient  pasture  to  be  broken  up, 
'*  though  the  land  requires  tillage.  The  usual  form  of  an  affidavit 
"  to  support  an  application  for  such  an  injunction  is,  that  the  land  is 
'*  ancient  pasture  or  meadow,  and  has  not  been  burned  nor  tilled  for 
**  the  last  twenty  years ;  and  it  is  for  the  defendant  to  show  that  it 
**  ought  not  to  be  considered  ancient  pasture,  by  reason  of  its  having 
*^  been  used  in  tillage  previously  to  the  date  of  his  lease."  Other 
oases  show  that  what  the  Master  of  the  Rolls  there  meant  was,  that 
if  the  plaintiff  averred  the  land  to  be  ancient  pasture,  because  it 
had  been  in  pasture  for  twenty  years  continuously,  previously  to  the 
date  of  the  application  for  the  injunction,  the  defendant  might  rebut 
that  allegation,  or  prima  facie  proof  of  its  being  ancient  pasture,  by 
showing  that  the  land  had  been  in  tillage  within  twenty  years  ante- 
cedently to  the  date  of  the  lease. 

The  next  case  is  Morris  v.  Morris  (a).  That  was  an  application, 
by  a  remainderman,  for  an  attachment  against  the  defendant  (tenant 
for  life),  for  the  breach  of  an  injunction  against  committing  waste, 
by  ploughing  up  ancient  meadow  and  pasture.  The  plaintiff's  affi- 
davit merely  charged  generally,  that  the  defendant  had  committed 
waste;  while  the  defendant's  affidavit  denied  that  any  ancient 
meadow  or  pasture  had  been  ploughed  up  since  the  order  for  the 
injunction  had  been  pronounced.  His  Honor,  by  consent  of  the 
parties,  referred  it  to  the  Master,  to  inquire  and  report  whether  the 
land  in  question  was  ancient  meadow  or  pasture.  The  Master 
reported  that  two  fields,  part  of  the  land  in  question,  were  ancient 
pasture,  as  between  the  plaintiff  and  the  defendant ;  that  they  had 
been  under  tillage  in  the  year  1795,  but  were  at  that  time  laid  down 
in  pasture,  and  continued  in  that  state  until  the  death  of  the  testator, 
in  the  year  1819*  It  appeared  that  the  lands  were  held  by  the 
testator  under  a  lease  for  three  lives,  or  forty-one  years,  and  that,  by 
his  will,  he  devised  them  to  the  defendant  for  life,  with  remainder 
to  the  plaintiff  in  quasi  fee.  The  lease  to  the  testator  was  made  in 
1798,  the  lands  having  been  in  tiUage  until  1795,  when  they  were 

(a)  1  Hog.  288. 
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laid  down  as  pasture  lands.  The  lessee  continued  them  in  pasture  H.  T.  1862. 
until  his  death,  in  the  year  1819,  and  bequeathed  his  interest  under  ^ — ^y*— ^' 
the  lease  to  the  defendant  for  life,  with  remainder  to  the  plaintiff  for 
the  residue  of  the  term,  without  any  restriction  as  to  the  manner  in 
which  the  interest  waa  to  be  enjoyed.  The  lands,  having  l^een  in 
pasture  for  about  twenty-four  years  before  the  testator's  death,  the 
question  then  arose,  under  the  devise,  whether  they  were  ancient 
pasture  as  between  the  tenant  for  life  and  the  remainderman.  For 
the  plaintiff,  it  was  argued  that,  because,  at  the  time  of  the  testator's 
death,  the  lands  had  been  in  pasture  for  upwards  of  twenty  years, 
they  must,  as  between  the  tenant  for  life  and  the  remainderman,  be 
considered  as  ancient  meadow  or  pasture.  But  his  Honor  held 
precisely  as  Lord  Nottingham  had  held,  in  Goring  v.  Goring^ 
saying  that,  though  that  was  quite  true  in  the  case  of  lands  held  in 
fee-simple,  yet,  as  these  lands  were  not  held  in  fee-simple,  and  had 
been  tilled  within  three  years  before  the  date  of  the  lease,  the  lessee, 
were  he  then  alive,  would  have  a  right  to  break  them  up.  Inas- 
much, therefore,  as  the  lands  were  tillage  lands,  between  the  land- 
lord and  testator,  his  Honor  held  that  they  could  not  be  ancient 
meadow  or  pasture,  as  between  persons  who  both  claimed  under  the 
testator ;  as  there  was  no  authority  for  the  proposition  that  an  act 
may  be  waste,  as  between  a  tenant  for  life  and  a  remainderman, 
which  at  the  same  time  would  not  be  waste  as  between  the  same 
tenant  for  life  and  his  landlord ;  and  his  Honor  held,  simply, 
that  the  lands  were  not  ancient  pasture,  because  they  had  been 
broken  up  within  three  years  before  the  lease  was  executed ;  but  it 
did  not  occur  to  any  one  that,  to  be  ancient  meadow  or  pasture,  they 
should  never  have  been  broken. 

Again,  the  case  of  Joley  v.  Stochley  (a)  puts  the  point,  ad  to  the 
continuance  of  the  lands  in  pasture  for  more  than  twenty  years 
before  the  execution  of  the  lease,  more  clearly  still.  In  that  case, 
the  plaintiff  had  obtained  a  conditional  order  for  an  injunction  to 
restrain  the  defendant  from  ploughing  up  some  land,  which  he  held 
under  a  lease  executed  in  the  year  1819-  The  defendant  came  in  to 
show  cause  against  that  conditional  order  being  made  absolute ;  and> 

(a)  1  Hog.  247. 
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H.  T.  1862.  admitting  that  he  had  ploughed  up  the  lands,  insiited  on  hia  right  to 
^^'  do  80,  aa  they  required  tillage,  and  were  not,  in  point  of  law,  ancient 
meadow  or  pasture.  His  Honor  said  that,  if  the  lands  were  ancient 
meadow  or  pastore  in  point  of  law,  at  the  time  of  the  execution  of 
the  lease,  the  tenant  could  not  be  allowed  to  break  them  up ;  but 
that,  as  there  was  a  controversy  on  that  point  between  the  parties, 
4ie  would  refer  it  to  the  Master,  to  inquire  *'  whether  the  defendant 
"  had  broken  up  any  part  of  the  land  comprised  in  the  lease,  which 
**  was  ancient  meadow  at  the  time  the  lease  was  executed^''  Counsel 
for  the  plaintiff  applied  to  have  the  words,  **  or  not  broken  up 
within  twenty  years  before,"  added  to  the  words  of  the  reference: 
the  Master  of  the  Rolls  refused  to  add  them,  but  stated  that  that 
fact'^namely,  that  the  lands  had  not  been  broken  up  within  twenty 
years  before  the  execution  of  the  lease — ^would  be  decisive  upon  the 
inquiry  as  directed.  I  have  had  inquiries  made  as  to  the  result  of 
that  case,  and  have  obtained  a  copy  of  the  Master's  report,  by 
which  he  found  that  a  particular  portion  of  the  lands  was,  as 
between  the  parties,  ancient  pasture*  And,  as  far  as  we  have  been 
able  to  ascertain,  we  entertain  no  doubt  that  he  found  so  because 
they  had  not  been  broken  up  within  twenty  years  before  the  execu* 
tion  of  the  lease.  I  may  add,  not  merely  for  myself,  but  also  for 
my  Brother  Ball,  the  Chief  Baron,  and  others,  who  had  considerable 
practice  in  the  Rolls  Court  in  the  time  of  Sir  W.  M'Mahon,  that 
the  clear  understanding  among  the  members  of  the  Bar  on  this 
subject  was,  that,  if  land  had  been  in  pasture  continuously  for 
twenty  years  before  the  execution  of  the  lease,  the  character  of 
ancient  pasture  was,  as  between  landlord  and  tenant,  indelibly 
impressed  upon  it,  and  that  it  could  not  be  broken  up  by  the  tenant. 
We  have  also  been  referred  to  the  case  of  Creagh  v.  Cor- 
miehael  (a),  in  which  an  application  was  made  for  an  injunction,  in 
the  nature  of  a  writ  of  estrepement,  to  restrain  a  tenant  from 
committing  waste  on  certain  lands,  by  breaking  up  ancient  meadow 
and  pasture.  But  the  affidavit,  on  which  the  application  was 
grounded,  contained  merely  a  general  statement  that  the  lands 
consisted  of  ancient  meadow  and  pasture,  and  did  not  state  how 

(a)  7  It.  £q.  Rep.  834. 
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long  the  deponent  had  known  them.     The  application  for  the  H.  T.  1862. 

...                      ^-r*           «^.  ...           .                         ,,     Each.Chom, 
injunction  was  made  to  Baron  Richards,  than  whom  no  one  had     w.-^^ ' 

more  experience  in  the  Rolls  Court  before  Sir  William  M*Mahon. 
He  required  the  deponent  to  make  an  affidavit  that  he  had  known 
the  lands  for  twenty  years,  and  that  they  had  not  been  broken 
ap  at  any  time  within  that  period.  That  was  all  that  he  required 
to  be  stated  in  the  affidavit.  But  he  did  not  take  the  distinction 
between  a  period  of  twenty  years  prior  to  the  application^  and  a 
period  of  twenty  years  immediately  preceding  the  date  of  the 
lease.  The  error  probably  arose  from  the  circumstance  that  the 
application  was  made  in'  the  year  1844 — only  two  years  after  the 
execution  of  the  lease. 

At  first  we  were  under  the  impression  that  no  case  had  arisen  in 
England  in  which  the  term  of  twenty  years  was  supposed  to  give  to 
land  the  character  of  ancient  meadow  or  pasture.  My  Brother  Chris- 
tian however  has  furnished  us  with  a  case,  in  which  it  appeared  that 
one  of  the  Judges  there  recognised  the  doctrine  as  to  twenty  years 
being  the  required  period — ^I  allude  to  the  case  of  Birch  v.  Stephen- 
son (a).  The  facts  of  that  case,  so  far  as  they  relate  to  the  decision,  do 
not  exactly  bear  on  the  present  case ;  for  the  question  in  that  case 
was  as  to  the  construction  of  a  covenant  in  a  lease.  The  declaration 
stated  a  demise  of  certain  lands  for  a  term  of  years,  at  a  certain 
yearly  rent;  "and  yielding  and  paying  therefor,  during  the  last 
"  twenty  years  of  the  term,  unto,  &c^  the  further  yearly  rent  or  sum 
"of  £5  for  every  acre  of  meadow  or  pasture  ground  thereby Jeased, 
"  which  the  lessee,  ^.,  should  plough,  dig,  break  up,  ear  or  convert 
"into  tillage,  or  permit  or  suffer,  &c^  during  the  said  last  twenty 
"  years  of  the  term ;  and  so  after  the  same  rate  for  any  greater 
"or  lesser  quantity  than  an  aci^,  or  for  any  less  time  than  a 
"year;  and  the  lessee  for  himself,  &c.,  covenanted  with,  &c,  to 
"pay,  <Sbc.,  and  also  the  rent  or  sum  of  £5  for  every  acre  of 
"the  meadow  or  pasture  ground  thereby  leased,  which  should 
"  be  so  ploughed,  &Ck,  during  the  last  twenty  years  of  the  term." 
The  plaintiffs  alleged,  for  a  breach,  that  the  defendants,  within  the 
last  twenty  years  of  the  term^  did  plough,  and  permitted  and  suf- 

(a)  3  Taunt.  469. 
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H.  T.  1862.  fered  to  be  ploughed,  divers,  to  wit,  sixty-five  acres  of  the  said 
pieces  of  the  meadow  ground  called  '*  Hawke's  Parks,*'  which,  at  the 
time  of  the  raakiog  of  the  lease,  was  meadow  and  pasture  ground 
of  the  demised  premises,  whereby,  &c.     The  defendants  pleaded,  in 
bar  of  the  action,  that,  before  and  at  the  commencement  of  the 
last  twenty  years  of  the  term,  the  sixty-five  acres  so  ploughed, 
and  permitted  and  suffered  to  be  ploughed,  as  in  the  declaration 
was  alleged,  were  ploughed,  dug,  broken  up  and  in  tillage,  and 
continually  from  thenceforth  until  the  time  when  the  same  were 
ploughed  by  the  defendants,  as  in  the  same  declaration  mentioned, 
continued  to  be  and  were  in  tiliage,  and  were  not,  nor  was  any 
part  thereof,  during  any  part  of  the  same  last  twenty  years  of 
the  term,  until  or  at  the  time  of  their  so  ploughing  the  same  as 
aforesaid,  meadow  or  pasture  ground  of  the  demised  premises.     To 
that  plea  the  plaintiffs  demurred ;  and  then  the  question  arose,  what 
was  the  meaning  of  the  covenant?     The  Judges-held  that  its  mean- 
ing was,  that  the  lessee  or  his  assigns  should  not  in  fact  have  the 
lands,  or  any  part  of  them,  in  tillage,  during  any  part  of  the  last 
twenty  years  of  the  term,  and  that  the  covenant  was  broken  bj 
having  them  in  arable  land   during   that   time.      That   was  the  * 
unanimous  decision  of  the  Court.     But  the   matter  on  account  of 
which  I  refer  to  this   part  of  the   case   occurs  in  the  judgment 
of  Lawrence,  J.^  who  said : — *'  I  am  of  the  same  opinion.    I  agree 
^^  with  my  Brother  Sellon  that  it  was  a  matter  indifferent  to  the 
*'  lessor  what  was  done  during  the  first  part  of  the  lease,  so  long  as 
'^his  reversion  was  not  injured.     Therefore  he  says,  you  may  do 
"  what  you  will  during  the  first  period ;  but  whatever  was  meadow 
"  when  I  demised,  must  be  meadow  for  twenty  years  before  I  take  it 
"back,  that  I  may  receive  it  in  the  state  of  ancient  meadow"  That 
is  to  say,  that  if,  at  the  expiration  of  the  lease,  the  land  has  been  for 
the  last  twenty  years  in  meadow  or  pasture,  I  get  back  my  land  as 
or  in  the  condition  and  character  of  ancient  meadow  or  pasture. 

I  have  now  gone  through  the  authorities  on  this  subject,  which, 
in  our  opinion,  preponderate  against  the  decision  of  the  Court  of 
Queen's  Bench.  But  let  us  now  consider  the  reason  of  the  case, 
independently  of  these  authorities.    The  reason  given  in  all  the 
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caaes  why  jou  are  not  to  plough  up  ancient  pasture  land  is,  because  H.  T.  1 862. 
it  alters  the  course  of  husbandry,  and  changes  the  evidence  of 
title.  May  I  ask,  whether  ploughing  land  which  has  been  twenty 
years  in  meadow  or  pasture  does  not  alter  the  course  of  husbandry 
as  much  as  if  it  had  been  always  unbroken  ?  Without  any  agri- 
cultural knowledge,  common  sense  will  tell  us  that  if,  for  twenty 
years,  the  land  has  not  been  ploughed,  it  is  not  deemed,  in  the 
course  of  husbandry,  to  be  tillage  land,  which  is  never  continued 
in  meadow  or  pasture  for  more  than  a  few  years ;  and  as  to  changing 
the  evidence  of  title,  if  land  was  demised  some  ten  or  fifteen  years 
since  as  meadow  land,  having  been  so  for  twenty  years  preceding, 
is  not  the  evidence  of  title  changed,  as  to  the  land  so  demised, 
as  if  it  had  been  much  longer  in  pasture  or  meadow  ?  But  fur- 
ther, let  us  consider  for  a  moment  the  analogy  with  other  cases. 
There  is  no  statute  or  written  rule^  aa  to  what  length  of  time 
constitutes  ancient  lights;  nor  was  there,  until  recently,  in  this 
country  any  statute  which  determined  what  length  of  time  gave 
a  right  of  way,  or  a  right  of  water,  or  several  other  incorporeal 
rights.  By  Act  of  Parliament,  twenty  years'  continuance  of  undis- 
turbed enjoyment  gives  a  right  to  land;  but  before  that  statute, 
twenty  years'  undisturbed  enjoyment  gave  a  right  to  several  incor- 
poreal easements.  We  therefore  entertain  no  doubt  but  that  it  is 
impossible  that  a  more  convenient  rule,  with  regard  to  ancient 
pasture  or  meadow,  could  have  been  established  than  that  which 
I  have  mentioned.  It  has  been  fully  established,  at  all'  events 
in  this  country,  that  the  continuance  of  land  in  the  condition 
of  pasture  for  twenty  years  continuously,  prior  to  the  execution 
of  a  lease,  indelibly  affixes  to  that  land  the  character  of  ancient 
pasture,  as  between  landlord  and  tenant.  Having  regard  there- 
fore to  the  facts  proved  in  the  present  case,  the  lands  in  question 
having  admittedly  been  meadow  and  pasture  lands  for  more  than 
twenty  years  before  the  execution  of  the  lease  by  Master  Murphy 
to  the  defendant,  we  are  of  opinion  that  the  direction  given  by 
the  Lord  Chief  Justice  to  the  jury,  on  the  third  issue,  to  the 
effect  that  the  lands  in  question  were  not  ancient  pasture,  because 
it  was  proved  that  they  had  been  broken  up  within  living  memory. 


Digitized  by 


Google 


292 


COMMON  LAW  REPORTS. 


H.  T.  1860. 
E»ch.  Cham. 


MURPHY 

V. 

DALT. 


was  erroneoDS.  We  are  all  of  opinion  that  that  was  not  a  correct 
statement  of  the  law  of  this  country.  We  are  also  of  opinion 
that  he  should  have  informed  the  jury  that  these  lands,  not  having 
heen  broken  yp  for  twenty  years  immediately  before  the  execution 
of  the  lease,  and  being  for  that  period  meadow  and  pasture  lands, 
were  andefU  pasture  or  meadow,  as  between  the  plaintiff  and 
the  defendant,  within  the  rule  of  law ;  and  therefore  that  it  was 
waste  to  break  them  up,  and  was  consequently  a  breach  of  the 
defendant's  covenant  not  to  commit  waste  during  the  term  on  the 
demised  premises.  The  result  therefore  is,  that  we  set  aside  the 
order  of  the  Court  of  Queen's  Bench  refusing  to  grant  a  new 
trial;  and  make  absolute  the  conditional  order  for  a  new  trial, 
but  only  upon  the  ground  of  misdirection;  the  parties  to  abide 
their  own  costs  of  this  appeaL 

The  other  Members  of*  the  Court  concurred. 
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j'r^  >      ¥3        r  »  ^OV,  20,  21, 

(QueefCs  Bench).  22. 

Ths  action  was  brought  by  a  tenant  against  her  landlord^  to  recover  A  demised  to 

B  lands,  then 

damages  for  (amongst  otner  things)  the  disturbance  of  a  right  of  in  the  posses- 
sion of  B,  as 

turbary.  tenant  to  A; 

The  fourth  paragraph  of  the  plaint  claimed  damages  for  the  con-  •*  ^th  the 

version  of  the  plaintiff's  turf.    The  fifth  paragraph  claimed  damages  "J^  *^^' 

for  the  disturbance  of  a  right  of  common  of  turbary  appurtenant  J^JJ^^^^ 

to  a  messuage  of  which  the  plaintiff  was  lawfully  possessed.  lo'^glpgi  ^^  ^^ 

anywise  apper** 

To  the  fourth  paragraph  the  defendant  pleaded,  first,  a  traverse  fining,"  to  B 

of  the  conversion ;  and,  secondly,  a  traverse  of  the  plaintiff's  pro*  aentatives.  Be- 
fore  the  date 

perty  in  the  turf.  The  defence  to  the  fifth  paragraph  was  a  traverse  of  this  lease, 

B   had     heen 

of  the  plaintiff's  alleged  right  of  common  of  turbary.  accnstomed  to 

^.  .    1  ,    *         1^     T  ^  -r  ,,  ,..  cat  turf  for  the 

The  case  was  tned  before  the  Lobd  Chibf  Justice  at  MuUmgar,  nse  of  his  &- 

at  the  Summer  Assizes  I860.    The  plaintiff  gave  in  evidence  a  whidi  belong- 

lease,  dated  the  28th  of  August  1817,  from  the  Rev.  J.  Vignoles  ^joTned '  thS^ 

to  Joseph   Dobbyn,   of  the  lands   of  C,  now  in  his  possession ;  ^^^  ^^' 

habendum^  with  the  rights,  members  and  appurtenances  thereunto  ^®  i?*ti*R° 

belonging  or  in  anywise  appertaining,  unto  the  said  Joseph  Dobbyn,  *°d  K*«  repre- 

his  heirs,  executors,  administrators  and  assigns,  for  the  lives  of  the  right  of  cat- 
ting   tarf  for 
lessee,  of  the  lessee's  wife,  and  of  W.  D.,  or  twenty-one  years,  at  the  domestic  nse. 

yearly  rent  of  £9.  the'^'-llj! 

The  plaintiff's  witness  proved  possession  of  the  demised  premises  ^hra^^used^'in 

by  the  lessee  and  his  widow  (the  now  plaintiff)  ever  since  the  28th  » i«a«e»]8  Aex- 
^  ^  .       ^  ^  ible,  and  mast. 

of  August  1817;  and  one  witness  deposed  that  he  had  remembered  ^  interpreted 

so  as  to  cany 

the  lessee  and  his  family  cutting  turf  in  the  bog  since  about  the  year  oat  the  inten- 
tion   of  the 

1807.     The  plaintiff's  eldest  son  remembered  that  his  parents  had  parties. 

cut  turf  in  the  bog  for  the  last  thirty  years ;  that  he  and  the  plaintiff 
cut  turf  as  usual  in  1858;  that  none  of  the  family  had  ever  paid, 
more  than  £9  a-year  to  the  landlord  for  the  rent ;  that,  in  October 
1858,  witness  went  to  pay  the  rent,  and  laid  the  amount  on  the 
table,  when  the  landlord  (without  witness's  assent)  took  ten  shil- 
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M.  T.  1860.  lings  from  the  sum,  saying,  "I'll  take  ten  shillings  for  the  tarf," 

Queen's  Bench        ,,.,,  ,,  .,,.         ,-»^ 

^-^v — -^     and  detainea  that  sum  ;  and  that  a  notice,  dated  the  4th  of  October 

1869>  was  afterwards  served  on  witness  by  the  defendant's  bailiff, 

cautioning  him  not  to  cut  any  more  turf*    The  defendant  came  into 

possession  of  the  lands  as  landlord  in  1855,  under  a  conveyance 

from  the  Commissioners  of  the  Incumbered  Estates  Court,  of  the 

reversion  of  Dean  Vignoles,  whose  agent  the  defendant  had  been 

for  thirty  years. 

The  defendant  gave  in  evidence  the  said  conveyance.  The  sche- 
dule to  it,  which  enumerated  the  tenancies  subject  to  which  the 
conveyance  was  made,  stated  that  the  lease  of  the  28th  of  August 
1817  was  then  vested  in  the  plaintiff;  but  made  no  mention  of  any 
right  of  turbary  as  belonging  to  her,  though  it  expressly  mentioned 
that  a  right  of  turbary  was  reserved  in  respect  of  other  leases  and 
tenancies  therein  set  forth. 

The  defendant's  witnesses  proved  that  Dean  Vignoles  had  stopped 
the  lessee  planting  potatoes  in  the  said  bog ;  biit  one  of  them,  on 
cross-examination,  said,  *' Since  I  was  born  I  saw  the  Dobbyns 
"cutting  turf  there.  I  heard  Dean  Vignoles  say  that  the  tenants 
"had  a  right  of  turbary."  A  house  existed  on  the  land  prior 
to  the  28th  of  August  1817;  and  the  lessee  had  been  for  years 
in  possession  of  it. 

The  LoED  Chief  Justice  told  the  jury  that,  "  If  they  be- 
"lieved  the  evidence,  the  question  as  to  the  right  of  turbary 
"was  perfectly  clear;  for  the  lease  of  the  28th  of  August  1817 
"  granted  to  Joseph  Dobbyn  certain  lands  as  then  in  his  possession, 
"with  the  rights,  members  and  appurtenances  thereunto  belonging, 
"  or  in  anywise  appertaining ; "  which  words  in  point  of  law  gave 
to  the  lessee,  under  the  circumstances,  a  right  of  turbary,  which 
right  had  been  previously  enjoyed.  The  enjoyment  of  the  right 
of  turbary  was  proved  by  evidence,  for  the  witnesses  state  that, 
so  far  back  as  living  memory  extends,  the  lessee  and  his  family 
had  asserted  and  exercised  that  right;  and  upon  this  part  of 
the  case  his  Lordship  left  to  the  jury  the  question,  whether  the 
evidence  established  a  right  of  turbary  in  the  plaintiff? 

The  defendant's  Counsel  called  upon  his  Lordship  to  tell  the  jury 
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,,,_,',  .  _  «        ,  .        Queen's  Bench 

as  alleged;  and  that  .there  was  no  evidence  of  such  a  possession 

in  her  as  would   entitle   her  to  maintain  the  action;  and  also  to 

direct  a  verdict  for  the  defendant,  on   all   the  causes  of  action 

which  were  founded  on  an  alleged  right  of  turbary  in  the  plaintiff. 

His  Lordship  refused  to  do  so  ;  and  the  jury  found  that  the  plaintiff 

was  entitled  to  the  right  of  turbary.     They  also  found  a  general 

verdict  for  the  plaintiff  on  all  the  other  causes  pf  action  (except 

the  eviction  alleged  in  the  first  paragraph,  on  which  they  disagreed, 

and  the  plaintiff  entered  a  nolle  prosequi)^  and  assessed  the  damages 

at  £10. 

J.  T.  Bally  on  a  former  day,  obtained  a  conditional  order  for  a 
new  trial,  pursuant  to  the  leave  reserved,  on  the  grounds  of  misdi- 
.  rection  as  to  the  right  of  turbary,  and  also  that  there  was  no 
evidence  to  go  to  the  jury  of  the  existence  of  the  Tight  of  tur- 
bary in  the  plaintiff. 

Against  that  conditional  order — 


G.  BoHersby  and  Levinge  showed  cause. 

Counsel,  having  stated  the  evidence,  contended  that  the  admis- 
sion made  by  Dean  Vignoles,  when  he  was  Dobbyn's  landlord, 
was  the  strongest  evidence  of  the  existence  of  the  right  claimed 
by  the  plaintiff;  as  the  admission  was  made  in  derogation  of  the 
Dean's  own  interest.  Proof  of  uninterrupted  user  for  twenty  years 
would  have  been  sufficient  to  establish  the  plaintiff's  claim;  but 
the  evidence  goes  much  further  back,  and  shows  that  the  right 
of  turbary  had  been  exercised  by  Dobbyn  prior  to  the  date  of 
his  lease,  which  confirmed  him  in  the  possession  of  the  right,  by 
granting  to  him  the  demised  premises  *'  then  being  in  his  pos- 
"  session,  with  the  rights,  members  and  appurtenances  thereunto 
"belonging  or  in  anywise  appertaining."  It  may  be  contended 
that  the  right  of  turbary  claimed  by  the  plaintiff  was  not  strictly 
appurtenant.  But  "  the  question  turns  not  upon  the  precise  nature, 
but  on  the  existence  of  the  right : "  Metcalfe  v.  Rorke  (a).  Neither 
can  it  be  successfully  contended  that  the  right  of  turbary  cannot 

(a)  8  Ir.  Law  Rep.  137. 


Digitized  by 


Google 


296 


COMMON  LAW  REPORTS. 


M.  T.  I860. 
Queen.*$  Bench 


pass  by  grant  to  the  lessee :  Meiealfe  y.  Rorke:  and  see  1  Furlom^s 
Land,  and  Ten,^  p.  313.  Therefore,  the  words  in  the  lease  of  1817 
were  abundantly  snffieient  to  pass  to  the  lessee  any  easement,  even 
though  it  was  not  specified  on  the  face  of  the  lease.  The  right  to 
common  of  turbary  passes  under  the  words  ^'with  the  appurte- 
nances:'' Co.  Lity  121,  b;  Com.  Dig.,  tit.  Grant,  E,  11;  Soime 
v.  Bulloek(a).  A  mulio  fortiori  the  easement  need  not  be  strictly 
appendant  when,  as  happened  in  the  present  case,  it  had  been  enjoyed 
by  the  lessee  before  and  at  the  date  of  his  lease :  Hinthliffe  v.  The 
Earl  of  Kinnoul  (6) ;  Brown  v.  Nichols  (c)  ;  Archer  v.  Bennet  (d) ; 
Hill  V.  Grange  (e);  Morris  v.  Edgington  (f).  The  Court  must 
hold  that,  under  the  word  ^'  appurtenances,"  the  landlord  granted 
all  those  things  which  were  usually  appurtenant  to  the  lands  granted; 
and  that  a  right  of  common  of  turbary  which,  at  the  date  of  the 
lease  was  used  with  the  premises  thereby  demised,  passed  to  the 
lessee :  Kooystra  v.  Lucas  (g). 


J.  T.  Ball  (with  him  W.  Fetherston  H),  contra. 

The  fifth  paragraph  claims  the  right  expressly  as  common  of 
turbary  appurtenant  to  a  house.  The  fourth  paragraph  must  rest 
on  the  same  evidence  as  is  necessary  to  support  the  fiflh ;  and, 
since  all  question  of  gift  is  out  of  the  case,  the  real  question  is, 
was  the  evidence  such  as,  under  the  Prescription  Act  (21  &  22 
Vic.  (Ir.),  c.  42),  entitled  the  plaintiff  to  a  verdict  for  common 
of  turbary  appurtenant  to  a  house?  The  plaintiff's  evidence,  if 
sufficient  to  support  the  Verdict,  is  also  sufficient  to  establish  a  like 
right  for  all  persons  in  the  district  who  had  cut  turf  in  the  bog 
during  the  time  when  Dean  Vignoles  was  landlord.  This  right 
of  turbary  in  another  man's  bog  cannot  be  acquired  by  parol 
license ;  and  if  the  right  rested  on  a  contract  with  Dean  Vignoles 
or  a  former  tenant  upon  the  lease,  the  term  "  appurtenant "  will 
not  carry  a  contract.     The   lease  makes  no  mention  of  a  house. 

(a)  3  Lev.  165.  (6)  5  Bing.,  N.  C,  1. 

(c)  Sir  Fr.  Moore's  Rep.  682.  {tt)  1  Lev.  131. 

(e)  Plow.  164.  09  1  Taunt.  24. 

(^)  5  B.  &  Aid.  830. 
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^        _  _  ,      ,        ^      •• .       ,  ^^    .     Queen*8  Bench 

mon  of  turbary  cannot  be  appurtenant  to  lands:  Co,  Ltt,^  121,  b. 

The  phrase  '*  with  the  appurtenances  **  carries  to  the  grantee  only 
what  has  always  been  appurtenant.  But  if  the  right  is  based  on 
user,  the  plaintiff  must  prove  a  user  uninterruptedly  exercised 
during  thirty  consecutive  years  immediately  preceding  the  action. 
By  the  21  &  22  Vic.  (Ir.J,  c.  42,  s.  1,  the  alleged  cutting  of  turf 
most  be  a  cutting  in  the  exercise  of  a  rigki.  No  evidence  of  such  a 
right  has  been  given.  Not  one  of  the  witnesses  said  that  the  cut- 
ting, prior  to  the  lease  of  1817,  was  a  cutting  as  oi  right :  and  the 
expression  of  Dean  Yignoles,  instead  of  acknowledging  a  pre- 
existing right  in  the  tenant,  merely  conferred  a  right  from  that 
time.  Under  section  4  of  the  21  &  22  Ftc,  c.  42,  acquiescence 
for  the  space  of  one  year  in  an  interruption  of  the  right  destroys  it 
altogether.  In  October  1858,  the  defendant  enforced  on  the  plaintiff 
the  payment  of  ten  shillings  for  liberty  to  exercise  the  right.  This 
action  was  not  begun  until  the  2nd  of  May  1860.  Therefore  the 
plaintiff's  right  is  barred  by  acquiescence:  Sug.  R.  Pr,  St,^  p.  173, 
par.  22  ;  Bailep  V.  AppUyard  (a) ;  Worthington  v.  Ginuon  (b). 
This  right  must  therefore  be  now  vested  in  the  Iftndlord,  unless  it 
passed  by  the  lease  of  1817.  The  right  did  not  pass  under  the 
lease,  because  it  did  not  demise  eo  nomine  a  house,  to  which  alone 
the  right  claimed  can  be  appurtenant:  1  Fur.  Land,  and  Ten.^ 
p.  313.  If  the  lease  had  contained  the  word  '*  messuage,**  this  right 
would  have  passed  under  the  word  *<  appurtenances,**  because  the 
right  would  have  been  referable  to  the  subject-matter  of  the  lease : 
Magseg  v.  Gulhins  (c).  This  right,  being  incorporeal,  cannot  be 
transferred  except  by  deed :  2  Wm$.  Saund.^  113  a,  note  e;  2  Toy. 
JBv.f  sec  917.  The  plaintiff  supported  her  case  by  parol  evidence 
only  as  to  the  existence  of  the  right  prior  to  1817.  That  evidence 
is  not  sufficient  to  establish  the  right ;  and  the  words  in  the  lease 
do  not  create  a  new  right  of  common  of  turbary :  Clements  v.  Lam' 
bert{jd).     A  prescriptive  right  of  this  kind  cannot  exist  in  an 


(a)  8  Ad.  &  EL  161. 

(c)  Long.  &  Towns.  88. 
VOL.    13. 


(b)  6Jar.,N.S.,  1053. 

((/)  Jl  Taunt.  205. 

38  L 
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M.  T.  186d.  occupier,  Boch  as  the  lessee  had  been:  Davies  v.  Williams  (a); 
Queen^BB^ek   jfrarburton  v.  Parke  (b). 


Levinge^  in  reply. 

The  payment  of  ten  shillings  cannot  bar  the  plaintiflf's  right, 
becaase  it  was  made  under  compulsion,  and  by  a  person  who  had 
no  authority  to  do  any  act  except  to  pay  the  precise  rent  stipu- 
lated. Moreover,  the  plaintiff  continued  to  exercise  the  right ;  and 
the  defendant  knew  that  the  payment  did  not  amount  to  acqui- 
escence; because,  on  the  4th  of  October  1869,  he  serred  a  notice 
on  the  plaintiff  not  to  cut  the  turf.  That  notice  was  the  first 
interruption  of  the  right  in  which  the  plaintiff  acquiesced;  and, 
as  the  action  was  begun  in  May  1860,  her  right  is  not  thereby 
barred  under  the  Prescription  Act.  The  establishment  of  this  right 
in  the  plaintiff  will  not  establish  similar  rights  in  the  neighbours ; 
because  the  plaintiff  claims  under  a  lease.  The  plaint  averred,  and 
the  defence  did  not  deny,  that  a  house  existed  on  the  lands  before 
the  lease  was  made.  The  right  had  been  exercised  by  the  very 
man  to  whom  the  lease  was  executed ;  so  that  the  lease  re-granted, 
as  it  were,  the  right  The  lease,  which  must  be  construed  most 
strongly  against  the  grantor,  bears  on  its  face  strong  proof  of  his 
intention  to  hand  down  the  right  unimpaired  to  the  lessee;  for 
the  lessor  granted  to  the  lessee  everything  that  the  lessee  then 
had  in  his  possession ;  and  reserved  to  himself  specifically  a  number 
of  rights  to  trees,  mines,  &c.  Therefore  the  lessor,  if  he  had 
intended  to  deprive  the  lessee  of  this  right  which  he  then  enjoyed, 
would  have  expressed  that  intention  in  the  lease.  The  word 
*^  appurtenant "  may  have  its  meaning  extended  to  meet  the  inten- 
tion of  the  parties,  and  the  exigencies  of  the  case :  Barlow  v. 
Rhodes  (c)i  Hinchlijffe  v.  The  Earl  of  Kinnota(d).  The  lessor, 
not  having  unity  of  possession,  could  not  have  destroyed  this  ease- 
ment, even  if  he  had  wished  to  do  so :  Hinchlijffe  v.  The  Earl  af 
Kinnoul. 


(a)  16  Q.  a  246. 
(c)  1  Cr.  &  Mee.  489. 


Cur.  ad.vulL 

(6)  2  Ezch.  Bep.  64. 
((0  5  Biug.,  N.  a,  1. 
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Lbfbot,  C.  J. 

The  Court  are  of  opinion  that  the  direction  given  to  the  jury,  at 
the  trial  of  this  canBe,  was  right  in  point  of  law.  I  cannot  state 
the  law  upon  this  subject  in  any  way  better  than  that  in  which  I 
left  it  to  the  jury ;  and  as  the  yerdict  had  for  the  plaintiff  was 
well  sustained  by  the  evidence,  and  as  the  direction  was  accurate  in 
point  of  law,  the  conditional  order  for  a  new  trial  must  be  dis- 
charged. 


M.  T.  1860. 
Qice«n'«  Bench 

DOBBTN 
80IIBBS. 


O'Bbien,  J. 

The  question  now  to  be  decided,  with  respect  to  the  right  of 
turbaiy  claimed  by  plaintiff,  is,  whether  there  was  sufficient  eyidence 
to  go  to  the  jury  of  that  right  ?  The  only  objection,  taken  by 
defendant  at  the  trial,  to  the  charge  of  the  Lobd  Chief  Justice 
was,  that  he  should,  without  leaving  any  question  to  the  jury,  have 
directed  a  verdict  for  defendant,  on  the  ground  that  there  was  no 
such  evidence.  No  further  objection  was  taken  to  any  particular 
directions  given  by  him  on  the  matter.  I  am  clearly  of  opinion 
that  there  was  sufficient  evidence  to  entitle  the  plaintiff  to  have  the 
question  of  her  right  left  to  the  jury,  and  to  sustain  the  finding  of 
the  jury  in  her  favor.  It  appeared  on  the  trial  that,  by  the  lease  of 
August  1817  (under  which  plaintiff  claims),  the  Rev.  J.  Yignoles 
demised  to  Joseph  Dobbyn,  deceased  (plaintiff's  husband),  and  his 
heirs,  certain  lands,  *'as  then  in  Dobhyn's  possession,**  to  hold  same, 
*'  with  the  rights  J  members,  and  appurtenances  thereunto  belonging, 
or  in  anywise  appertaining,**  for  three  lives,  one  of  which  is  still  in 
being ;  that  the  messuage  or  house,  in  respect  of  which  the  right  is 
claimed,  was  then  on  said  lands,  and  accordingly  constituted  part  of 
the  premises  demised  by  said  lease,  though  not  expressly  named  , 
therein ;  and  that  Dobbyn,  the  lessee,  had  been,  previously  to  said 
lease,  in  possession  of  said  house  and  lands.  It  also  appeared  thai 
Uie  bog,  upon  which  the  right  of  turbary  is  claimed,  belonged  to 
Mr.  Yignoles,  and  that  his  estate  and  interest  in  said  demised  pre- 
mises, and  in  said  bog,  were  sold  and  conveyed  to  defendant,  by  the 
Incumbered  Estates  Court,  in  1866.  Plaintiff  contends  that,  by 
said  lease,  a  right  to  cut  turf  on  said  bog,  for  the  use  of  said  house. 
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M.  T.  I860,  during  the  contina&nce  of  said  lease,  passed  to  Dobbjn,  under  the 
words  *'  rights^  memhers^  and  appurUnaneeSf'*  and  that  she  is  now 
entitled  to  that  right,  being  in  possession  of  said  house,  as  claiming 
under  Dobbyn.  It  was  proved  that,  for  a  period  of  between  forty 
and  fifty  years  before  the  trial,  the  right  of  turbary  had  been 
exercised  by  Dobbyn,  the  lessee,  and  by  plaintiff,  his  widow,  who 
succeeded  him  in  the  possession  of  the  house ;  and  that  upon  one 
occasion,  subsequent  to  the  lease,  but  long  antecedent  to  the  sale  by 
the  Incumbered  Estates  Court  to  defendant,  Mr.  Yignoles  had 
expressly  declared  that  Dobbyn  was  entitled  to  the  right  of  turbary 
in  question.  It  is  contended,  for  defendant,  that  there  was  no 
positive  evidence  as  to  the  exercise  of  this  right  prior  to  the  lease 
of  1817,  the  witnesses  having  stated,  in  general  terms,  that  it  had 
been  exercised  for  a  period  of  between  forty  and  fifty  years  before 
the  trial.  But  when  clear  evidence  13  given  of  the  exercise  of  a 
right  during  a  long  period  of  time,  it  ia  competent  for  a  jury  to 
infer,  from  such  evidence,  that  the  right  had  been  exercised  ante- 
cedent to  the  earliest  period  at  which  its  exercise  was  actually 
proved  by  the  witnesses.  And  even  assuming  that,  ia  this  case,  the 
direct  evidence  did  not  prove  the  actual  user  or  exercise  of  the 
right  at  an  earlier  period  than  1620  (which  was  forty  years  before 
the  trial),iit  was  surely  competent  for  the  jury  to  infer  that  the  same 
state  of  facts  had  existed  from  and  previous  to  the  date  of  the  lease 
(which  was  mad^  in  1817)>  and  that  Dobbyn,  being  in  possession  of 
the  premises,  had  previously  exercised  the  same  right ;  more  espe- 
cially having  regard  to  the  declaration  of  Mr.  Yignoles,  which  was 
not  (as  contended  for  defendant)  a  mere  consent  to  Dobbyn's  user  of 
the  right,  but  a  positive  statement  that  he  was  entitled  to  it 

The  next  question  is,  whether,  supposing  that  the  right  of  turbary 
had  been  enjoyed  by  Dobbyn  during  his  former  tenancy  of  the  house 
and  lands,  previous  and  up  to  the  date  of  the  lease  of  1817»  such 
right  was  granted  to  him  by  that  lease,  under  the  words  '*  rights^ 
fnemberSf  and  appurtenances  thereunto  belonging  f  It  is  settled 
that  if  a  right  of  turbary  exist,  as  appurtenant  to  a  house,  it  will 
pass  under  a  grant  of  the  house  **with  its  appurtenances^^  though 
the  right  is  not  particularly  specified,  and  though  no  further  words 
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of  description  are  lised :  SolfM  v.  Bullock  (a).   Defendant's  Counsel  M.  T.  I£i60. 

Queen's  Senck 
seek  to  distinguish  the  present  case,  on  the  ground  that  the  house, 

in  respect  of  which  the  right  is  claimed,  was  not  expressly  mentioned 
in  the  lease  of  1817,  as  part  of  the  premises  thereby  demised ;  and 
that,  accordingly,  as  a  right  of  turbary  can  only  be  appurtenant  to  a 
house,  and  not  to  land  merely,' such  right  did  not  pass  by  thp  grant 
in  that  lease  '*  of  all  rights  and  appurtenances  belonging  or  apper- 
taining to  the  demised  premises."  But  as  the  land  on  which  the 
house  stood  was  demised  by  the  lease,  and  as  the  house  was  there- 
fore part  of  the  demised  premises,  I  do  not  see  why  a  grant  of  all 
rights  and  appurtenances  ^'  to  said  demised  premises  belonging  or 
a^fperiaining"  should  not  be  considered  as  including  any  right 
belonging  or  appertaining  to  part  of  said  premises.  We  were 
referred  to  a  passage  in  1  Fur.  Land,  and  Ten.^  to  the  effect  that  a 
mere  demise  of  "  afarmj  with  the  appurtenances  thereto  belonging," 
would  not  pass  a  right  of  turbary,  though  previously  enjoyed  by  the 
tenant ;  but  this  does  not  apply  to  a  case  where  a  house  is  on  the 
land,  and  is  therefore  part  of  the  demised  premises,  though  not 
expressly  named  in  the  lease.  In  the  case  now  before  us,  however^ 
it  is  not  necessary  for  the  plaintiff  to  establish  that  the  right  which 
she  claims  was,  at  the  date  of  the  lease  of  1817,  "  an  appurtenant " 
to  the  house,  in  the  strict  legal  sense  of  that  term.  It  would  be 
difficult  for  her  to  do  so.  But  there  are  authorities  to  show  that  the 
word  ^  appurtenant  '*  is  capable  of  a  wider  interpretation,  and  of 
carrying  more  than  would  be  ^^  an  appurtenant'*  in  its  strictly  legal 
sense :  Morris  t.  Edgington  (b) ;  Barlow  v.  Rhodes  (c) ;  ffinchl^ 
T.  Kinnoul  (d). 

There  is  (as  I  have  already  observed)  sufficient  evidence  in  this 
case  to  warrant  the  conclusion  that  Dobbyn,  having  been  in  pos- 
session of  the  premises  as  tenant  previous  to  the  lease  of  1817, 
exercised  and  enjoyed  the  right  of  turbary  during  such  previous 
tenancy,  and  as  incident  thereto.  The  lease  grants  him  the  lands, 
*^as  then  in  his  possession  "  with  all  the  appurtenances,  &c.,  thereto 
belonging.    And  considering  all  the  evidence  in  the  case,  and  parti- 


(a)  8  Ler.  165;  and  Co.  Lit  121,  b. 
(c)  1  Cr.  ft  M.  439. 


(6)  3  Tamit.  123. 
(<0  5Bmgh,N.  C.25. 
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M.  T.  1860.  cnlarly  the  contiQued  enjoyment  of  turbary  as  a  rights  subsequent 
Queen's  Bench 

to  the  lease,  I  think  the  lease  may  fairly  be  construed  as  haying 

granted  to  Dobbyn  what  he  had  before,  including,  not  merely  the 

land,  but  also  the  right  of  turbary,  which  he  had  enjoyed  during 

his  previous  tenancy  in  connection  with  the  land.    I  see  no  ground, 

therefore,  for  disturbing  the  verdict  which  has  been  found  for 

the  plaintiff. 


DOBBTN 
60MER8. 


Hates,  J. 

I  also  am  of  opinion  that  there  was  evidence  for  the  jury  in  this 
case,  and  that  the  plaintiff  is  entitled  to  retain  the  verdict  whidi 
she  has  obtained.  I  lay  out  of  view  altogether  all  the  difficult 
considerations,  and  all  the  argument  founded  upon  the  Fl^escription 
Act ;  for  I  think  them  wholly  inapplicable  to  a  case  in  which  a 
person  is  insisting  merely  upon  rights  claimed  by  her  as  a  tenant. 
Now,  as  to  the  question  whether  this  right  of  turbary  was,  *'  appur- 
tenant," I  think  that  the  right  did  pass  by  the  lease,  as  appurtenant 
to  the  premises  demised.  I  find,  in  the  notes  of  the  Lord  Chisf 
Justice,  who  tried  the  case,  that  one  of  the  witnesses  states  that  he 
knew  Joseph  Dobbyn,  the  lessee,  who  died  in  1847,  to  have  been  in 
possession  of  the  land  for  between  forty  and  &ftj  years.  Joseph 
Dobbyn,  the  plaintiff's  son,  says  that  they  cut  turf  in  No.  6  (a), 
(the  bog  in  question)  as  long  as  he  remembers — ^that  is  to  say,  for 
thirty  years ;  that  his  father  the  lessee,  and  his  uncle,  made  the 
drain  between  the  demised, land  and  the  bog;  and  that  for  above 
twenty  years  they  have  used  the  bridge  that  is  over  the  drain. 

The  evidence  in  the  case  thus  carries  us  back  to  a  period 
anterior  to  the  date  of  the  lease,  which  was  executed  in  the  year 
1817,  and  shows  us  that,  prior  to  that  time,  the  lessee  had  been  in 
possession,  as  tenant,  of  a  certain  number  of  acres  of  land  adjacent 
to  the  bog  of  Dean  Vignoles,  and  that  he  was  in  the  habit  of  going 
upon  that  bog,  and  of  drawing  bog-stuff  from  it  for  fuel.  Things 
being  in  that  condition,  the  lease  is  executed,  in  the  year  1817 ;  and 
it  recites  that  the  tenant  was  then  in  possession  of  those  lands.  It 
is  also  a  fact,  established  by  the  evidence,  that  he  was  in  possession 

(a)  So  marirad  on  the  map  of  ihe  estate. 


Digitized  by 


Google 


COMMON  LAW  REPORTS. 


303 


DOBBTH 
80MBB8. 


of  a  house  on  the  lands,  which  had  been  in  existence  for  a  long  time.  M.  T.  I860. 
After  the  recital  which  I  have  mentioned,  the  lease  goes  on  to   ^—    y./ 
demise  the  premises  to  '*  Joseph  Dobbyn"  (now  deceased),    *'to 
**  hold  to  him  and  his  assigns,  with  the  rights,  members,  and  appur- 
**  tenances  thereto  belonging  or  in  anywise  appertaining.*'    I  do  not 
mean  to  go  into  nice  controversies  concerning  the  meaning  of  the 
word   *^  appurtenances.''    The  case  of  Morris  y.  Edgingtan  saves 
me  from  the  necessity  of  doing  so.    That  was  a  case  in  which  the 
word  **  appurtenance  **  was  held  to  be  most  flexible  in  its  applica- 
tion— where  it  was  necessary  so  to  be  held,  in  order  to  carry  out  the 
meaning^  and  intentions  of  the  parties.    So,  here,  when  I  find  that 
Joseph  Dobbyn,  the  lessee,  had  been  tenant  from  year  to  year  of  a 
house  and  lands,  and,  in  virtue  of  that  possession,  had  been  always 
in  the  habit  of  going  on  the  bog,  and  drawing  away  bog-stuff  from 
it ;  and  when  I  find  him,  while  still  in  that  possession,  taking  a  lease 
of  the  same  premises,  **  with  the  rights,  members,  and  appurtenances 
thereto  belonging  or  in  anywise  appertaining,"   it  is,  in  my  judg- 
ment, pretty  clear  that  it  was  the  intention  of  the  parties  that  the 
lease  should  continue  to  the  tenant  every  right  and  privilege  which 
he  had  previously  enjoyed  from  his  landlord.    If  there  was  a  doubt 
upon  the  subject,  it  would  be  removed  by  the  expression  of  Dean 
Yignoles — ^used  at  a  time  when  he  was  landlord,  in  receipt  of  the 
rent,  and  when  it  was  against  his  interest  in  any  way  to  derogate 
from  bis  own  rights.    Charles  Dobbyn  says  that  he  heard  Dean 
Yignoles  say  "  that  they  had  a  right  of  turbary."    That  expression 
must  be  taken  as  importing  that  the  tenant  had  a  lease,  which 
secured  to  him  his  right  of  turbaiy.    If  this  lease,  so  referred  to  by 
Dean  Yignoles,  bound  him,  it  must  also  bind  the  defendant  in  this 
case ;  who,  at  the  time  when  Dean  Yignoles  used  that  expression, 
was,  and  for  twenty  years  before  had  been,  the  agent  over,  and  has 
since  become  the  purchaser  of.  Dean  Yignoles*s  estate  in  the  lands. 
On  these  grounds,  I  am  of  opinion  that  the  direction  of  the  Lord 
Chief  Justice  was  right  in  point  of  law ;  that  the  evidence  war- 
ranted the  jury  in  finding  for  the  plaintiff;  and  that  the  verdict  had 
in  the  Court  below  should  be  maintained. 
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FIT20BBALD,  J. 

I  too  am  of  opinion  that  the  instruction  given  by  the  Lord 
Chief  Justice  to  the  jury  was  correct ;  and  that  it  put  the  case  on 
its  true  ground  in  point  of  law.    The  substantial  question  on  which 
we  now  decide  is,  simply,  whether  there  was  any  evidence  to  go  to 
the  jury  in  support  of  the  right  of  turbary  claimed  by  the  plaintiff. 
I  have  spoken  of  a  right  of  turbary;  but  I  think  that  on  this 
snbject  there  was  a  mistake  throughout  the  whole  argument  of  the 
defendant's  Counsel.     They  argued  the  case  as  if  the  plaintiff's 
claim  was  of  a  common  of  turbary,  which  would  apply  to  all  the 
tenants  on  the  defendant's  estate;   and  it  was  said  that,  conse- 
quently, this  verdict,  if  it  was  allowed  to  stand,  would  ruin  Mr. 
Somers,  who  must  thereby  be  exposed  to  similar  claims,  to  be  made 
by  all  his  other  tenants.     This  case  is  not  of  that  character.    The 
verdict  establishes  that  Joseph  Dobbyn,  deceased,  had,  prior  to  the 
year  1817,  in  respect  of  his  tenancy  of  these  very  premises,  a  privi- 
lege of  cutting  turf;  and  that  the  lease  executed  in  the  year  1817 
continued  that  right  to  him  and  his  representatives  during  the  term 
thereby  created.    It  does  not  appear  what  was  the  nature  of  Dob- 
byn's  tenancy  prior  to  the  lease.    H^  was,  however,  in  possession  of 
the  premises  demised ;  and  we  may  take  it  that  be  was  a  tenant 
from  year  to  year ;  and  t|iat,  in  connection  with  his  tenancy,  he 
exercised  the  right  and  privilege  of  cutting  turf.    The  lease  of 
1817  was  then  granted;    and  in  it  the  lessor  describes  Joseph 
Dobbyn  as  a  tenant  then  in  possession  of  a  certain  farm,  and  grants 
to  him,  for  twenty-one  years,  or  three  lives  (of  whom  the  now 
j^intiff  is  one),  the  demised  premises,  to  hold  to  him  and  his  assigns, 
^  with  the  rights,  members,  and  appurtenances  in  any  way  belong- 
ing or  appertaining  thereto."     The  construction  which   we  now 
adopt  is,  that  that  lease  gave  to  the  lessee  the  farm  as  he  then  had 
it,  with  the  rights  and  privileges  which  he  then  enjoyed.     The 
evidence  given  at  the  trial  established  that  the  right  of  cutting  turf 
had /been  used  by  him  prior  to  the  year  1817;  and  that,  from  the 
y'ear  1817  down  to  the  year  1868,  that  right  had  been  enjoyed 
without  interruption.    Furthermore,  we  have — ^if  it  were  necessary 
to  make  the  verdict  quite  satbfactory— the  explicit  statement  of 
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Dean  Yignoles,  that  the  tenants  had  a  right  to  cut  torf  in  the  bog  M.  T.  1860. 
in  question.  The  defendant  has  asked  us  to  put  a  rigid  technical  >—  y.  / 
meaning  upon  the  word  *'  appurtenances ;"  but  we  are  at  liberty  to 
interpret  it  by  the  light  of  surrounding  circumstances.  The  term 
'^appurtenances''  is  a  flexible  term;  and,  putting  a  reasonaUe 
construction  on  the  grant,  I  think  it  was  the  grantor's  intention  to 
give  the  tenant  the  rights  and  privileges  which  he  actually  enjoyed 
on  the  28th  of  August  1817— the  date  of  the  lease.  The  right 
claimed  by  the  plaintiff  is  not  a  common  of  turbary,  but  a  right  to 
cot  turf  in  the  bog  during  the  continuance  of  the  term  granted  by 
the  lease.  I  entertained  some  doubts  with  respect  to  the  pleadings^ 
for  the  fifth  count  claims  a  right  of  common  of  turbary.  The 
fourth  count,  however,  being  for  the  conversion  of  the  plaintiff's 
tar(  is  sufficient  to  support  the  verdict;  and  I  think  that  there  was 
evidence  of  the  right  to  go  to  the  jury,  and  that  the  direction  of  the 
LoED  Chisv  Justicb  was  accurate  in  point  of  law. 

Cause  shown  allowed. 


MADDEN  V.  M'MULLEN. 


Abv.  13. 


Thx  plaint  stated  that  one  William  Kerans  and  the  said  defendant.  Mere  negU- 

seDce,  even  if 
and  one  John  Warren,  executed  to  the  plaintiff,  as  secretary  to  the  gross,  on  the 

loan-fund  board,  their  joint  and  several  bond,  pursuant  to  the  statute  ^^^  i^ao- 

in  that  behalf,  in  the  sum  of  £200,  conditioned,  inter  alia,  that  if  ^g^^^^ 

the  said  William  Kerans,  who  was  thereby  recited  to  have  been  ^^^SSS! 

duly  appointed  clerk  of  the  Clara  Loan  Society,  should  and  did  ^^^^^^  ^ 

justly  and  faithfully  execute  his  office  of  clerk  of  the  Clara  Loan  l^*^,^*)^ 

Society,  and  should  and  did  from  time  to  time,  and  at  all  times  is  no  groand 

''  of  eqniuble 

when  thereunto  required  by  the  said  society,  or  by  any  person  or  defence. 

Ind^Mud* 
entlj  of  the  general  principles  of  law,  a  soie^  nnder  the  nroTisions  of  the  6  &  7 
Vic,,  c  91  (SieLoan-fond  Act),  is  prechided  m>m  raising  this  defence. 

VOL.  13.  39  L 
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M.  T.  1860.  persons  by  them  in  that  <  behalf •  authorised,  or  by  the  loan-fond 
Queen's  Bench   .        ,         •,        ,  ,  ^  ^  ,        , 

— /*— «^     board,  or  by  the  secretary  or  any  other  officer  or  omcers,  by  the 

^^  said  board  in  that  behalf  aathorised,  render  a  jnst  and  true  account 

MCMULLEN,    of  all  the  moneys  reoei^ed  and  paid  by  him  the  said  William  Kerans 

on  account  of  the  8i4d  society,  ^or  in  execution  of  his  said  office,  or 

in  relation  thereto ;  and  ^at  if  'he  did  and  should  pay  over  all 

moneys  remaining  in  his  hands,  and>  assign  or  transfer  or  deliver 

all  securities  and  efibcts,  books,  papers  and  property  of  or  belonging 

to  the  said  society  in  his  hands,  custody  or  power,  to  such  person 

or  persons  as  the  said  society,  so  long  asr  the  mme  shotild  exist  and 

continue  duly  authorised  to  act  as  a'^loan  society,  should  appoint; 

and  that  if  he  should  and  did  conform  to  and  observe  all  and  every 

the  rules  in  force  for  the  time  being  of  the  said  society,  and  in  all 

other  respects  well  and  truly  and  foithfuUy  perform  and  fulfil  the 

duties  of  the  said  office,  then  the  said  bond  should  be  void,  but 

otherwise  should  be  in  force  and  virtue. 

Averment — That  after  the  making  of  the  said  bond,  and  before 

the  commencement  of  this  suit,  the  said*  William  Kerans  was  duly 

appointed  clerk  of  the  said  Clara  Loan  Society,  and,  having  been 

so  appointed,  entered  upon  such  office,  and  became  and  was  such 

clerk  as  aforesaid,  and  continued  in  the  exercise  of  such  office 

for  the  space  of  two  ye^rs  and  nine  months,  and  until  the  8th 

day  of  January  I860. 

Breaches. — That  while  the  said  WilKam  Kerans  was  such  clerk, 

and  continued  in  said  office,  and  before  the  commencement  of  this 

suit,  he  did  not  justly  and  faithfully  execute  the  said  office  of  clerk 

to  the  said  loan-fund  society ;  but,  on  the  contrary,  received  from 

time  to  time,  as  such  clerk,  several  sums  of  money,  amounting  to 

£369*  138.,  which  were  the  money  of  the  loan  society ;  and  having 

so  received  the  same,  unjustly  and  wrongfolly  converted  the  same 

to  his  own  use,  and  appropriated  the  same,  by  reason  whereof  the 

said  sum  of  money  was  totally  lost  to  the  said  society. 

That  while  the  said  William  Kerans  was  such  clerk  and  continued 

in  such  office,  and  before  the  commencement  of  the  suit,  he  did  not, 

though  thereunto  required  according  to  the  tenor  of  the  conditions 

of  the  bond,  render  a  just  and  true  account  of  all  the  moneys 

received  and  paid  by  him  on  account  of  the  said  society ;  but  that 
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on  thd  contrary,  although  sev^eral  large  sums  of  money,  amounting  M.  T.  I860. 
.         _    _            _^^       '  ^                         .      ,  ,      , .                              «  Gii«*»*«  Bench 
in  the  whole  to  x3d9.  138.,  wero  received  by  him  on  account  of    ^*«-v ' 

the  said  loan  society,  he  did  not  justly  and  truly  account  for  the  ^^ 

same  as  having  been  so  received  as  aforesaid^  but  wholly  neglected    M^mvllbf. 

so  to  do ;  by  reason  whereof  a  loss  haa  aoaroi^to  the  said  society 

of  the  said  sum  of  £369^  iS^ 

That  while  the  said  WilUaoi  Eieimnsuiiias  auoh  derk,  and  sofortb, 
he  did  npt  pay  over  all  moneys  of  the  smd-  ban  sooiety  remaining 
in  his  bands,  to  the  peraoiv  oi)  Iiersoos  appoii^tod  in, that  .behalf  by 
the  said  loan  society,  wbic}^  iv(M^4m4.atiU  is^^an  .eiusting  and  duly, 
.authorised  loan  aocietj;  t^  tbatiUthongh  aev^cal  sums  of  mcmey, 
amounting  on  the  whole  to  £369-  13s.,  remained  in  iiia  hands  as 
such  derk,  he  wholly  qegleoted  and  omitted,  and  ^etill  dotb  neglect 
and  omit,  to  pay  over  the  same  or  any  part  theteof  to  such  person 
or  persons  aforesaid ;  by  reason  of  which  several  bceaches  the  said 
bond  became  forfeit^ 

Equitable  de&nce.-^That  the  lOaiatiff  sued  as  tf  ostee  bf  the  said 
Clara  Loan-fund  Sodety,  and  for  and  on  behalf  of  thd  same,  and  nM 
otherwise ;  and  that  the  said  breaches  in  the  plaint  mentioned,  and 
said  defiUcations,  occurred  by  reason  of  the  gro68  negligence  and 
mismangement  of  the  treasurer,  honorary  secretary  and  committee 
of  management,  and  other  officers  of  the  said  Clara  Loan-fund 
Society,  in  not,  according  to  their  duty,  requiring  said  William 
Kerans  to  account;  and  in  impropedy  and  contrary  to  their  duty 
permitting  him  to  retain  said  money  in  his  hands  improperly;  and 
in  not  calling  on  the  said  William  Eesans  to  pay  over  the  said 
moneys  according  to  the . roles  of  the  aaid  aooiety ;  and  by  reason 
of  other  gross  negligence  and  mismanagement  of  the  said  treasurer, 
secretary,  officers  and  oommittee.Qf/maaagemeiit;  and  that  but  for 
said  gross  negligence  and  mismangement,  the  said  breaches  could 
not,  nor  woiUd  any  of  theip,  have  ocounred. 

Demurrer  thereto. 

Nora. — The  points  noted  for  argument  were,  first— That  inasmuch  as  there 
was  no  ayerment  in  the  defence  or  on  the  record  that  the  defendant  was  a  surety 
for  William  Kerans,  or  sued  as  such  surety,  the  defence  was  bad  in  substanoo. .    . 
Seoondlj— That  the  neglect  and  mismangement  imputed, to  the  officers  of  the 
Clara  Loan-fund  Society  could  not  bar  the  right  of  action  of  the  plaintiff. 
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M.  T.  1860. 
Qveen's  Bench 


W.  (yC.  Mofris^  in  support  of  the  demurrer. 

It  cannot  be  collected  from  the  record  that  the  defendant  is  a 

Iff  A  D¥)1C1V 

surety,  or  has  been  sued  as  such.  An  equitable  defence  could  be 
M^MULiiBN.  niade  available  only  upon  the  proper  averment  that  the  defendant 
was  a  surety:  Miiford  on  Pleading^  p.  45.  But  even  if  that 
averment  were  supplied  and  an  amendment  allowed,  the  neglect 
complained  of  amounts  only  to  a  collateral  nonfeasance  consistent 
with  the  contract,  and  not  to  a  misfeasance,  on  which  latter  alone 
the  equity  it  was  sought  to  introduce  could  be  founded.  K  there 
be  an  act  of  positiTe  fraud,  a  concealment  of  material  circumstances, 
the  suerety  is  exonerated ;  because  ex  turpi  eauta  nan  orUur  eusHo  : 
also  the  creditor,  by  giving  time,  exonerates  the  surety;  but  the 
present  case  does  not'  range  under  either  rule.  The  duty  of  the 
principal  is  to  perform  the  contract ;  the  duty  of  the  surety  is  to 
see  that  the  contract  be  performed;  but  the  creditor  has  taken 
a  security  which  enables  him  to, lie  by:  Skepperd  v.  Beeeher(a); 
Peel  V.  Tatloek{h)i  MaoTaggart  v.  WaUon  (c);  Pitman  on 
Prineqmt  and  Surefy,  p.  197,  ed.  1840. 


Pailes  (with  him  Jfferon)^  for  the  defence. 

The  loan-fund  societies  are  trading  societies,  and  notwithstanding 
their  statutable  character,  are  to  be  governed  by  the  law  and  custom 
that  regulate  trading  societies.  The  defence  is  assisted  by  the 
statute,  because  the  Act  of  Parliament  imposes  a  duty  upon  the 
plaintiff,  and  it  was  by  the  breach  of  that  estabUshed  duty,  that  the 
defalcations  of  the  clerk  were  caused.  That  is  matter  of  equitable 
defence:  MaeTaggart  v.  Watson  (e);  Stor^e  Equity  Jurispru- 
denee^  p.  395.  The  principle  is,  that  the  creditor  is  a  trustee  for  all 
the  parties:  Mayhew  v.  CriekeU(d);  Law  v.  T%e  Bait  India 
Company  (e).  Loss,  even  of  a  collateral  security,  by  the  neglect 
of  a  creditor  discharge  the  surety :  Capel  v.  Butler  (f) ;  Waieon  r. 
Alcock{g) ;  (although  the  decision  at  law  in  the  last  case  was  adverse 

(a)  2  P.  W.  288.  (6)  1  Bo«.  &  PnL  419. 

(c)  8  CI.  &  Fin.  526.  (d)  2  Swtost.  186. 

W  4  Ves.  483.  (f)  2  Sim.  &  Stu.  457. 

(y)  1  Sm.  «r.  G  319 ;  S.  C,  4  Dc  G.,  M*N.  &  G.  242. 
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to  the  surety) :  Parker  ▼.  WaUon  (a).     The  Act  6  &  7  Vic^  c.  91,  M.  T.  1860. 
8.  14,  makes  the  rules  binding  upon  the  officer  of  the  society,  and     ».  -^  ■    ^ 
upon  all  parties  dealing  with  them.    The  contract  in  the  bond  was  ^  ^ 

entered  into  with  reference  to  those  mles,  and  there  was  a  breach  m'mullsn. 
of  those  mles  to  the  prejudice  of  the  society.  The  case  is  stronger 
than  one  in  which  the  parties  contract  with  reference  to  local  cus- 
toms: Calvert  r,  Tke  London  Dock  Company  {h)\  General  Steam 
Navigation  Co.  v.  Rolt  (e) ;  Mutual  LoaU'fimd  Asiociation  t. 
Ludlow  (d). 

Seijeant  Sullivan  was  not  called  upon  to  reply. 

Lbfrot,  C.  J.  ^ 

This  case  has  been  extremely  well  argued.  Everything,  that 
could  be  said  on  either  side  has  been  urged  at  the  Bar ;  and  it 
appears  to  us  that  the  equitable  defence  cannot  be  sustained.  We 
rest  our  decision  upon  the  principle  so  well  and  so  succinctly  put 
by  the  learned  Counsel  who  opened  the  case.  The  case  turns 
mainly,  as  was  early  suggested  by  my  Brother  Fitzgebau),  upon 
the  Act  of  Parliament,  which,  we  must  recollect,  was  passed  for  the 
protection  of  Loan-fund  Societies — of  those  very  persons  who  had 
theretofore  been  at  the  mercy  of  those  to  whom  was  entrusted  the 
management  of  those  concerns.  With  a  view  to  this  protection,  a 
course  of  proceeding  was  instituted  by  the  Acty  according  to  which 
the  officers  of  those'  societies,  and  especially  persons  standing  in  the 
position  of  the  principal  here,  should  enter  into  a  bond  with  sureties 
for  the  due  discharge  of  their  duties ;  and  that  the  bond  should  be 
entered  into  with  a  person  in  the  position  of  the  prcisent  plaintiff, 
the  secretary  of  the  principal  board.  That  board  was  instituted  for 
the  purpose  of  affording  additional  protection  to  depositors,  by  means 
of  additional  superintendence.  The  bond  entered  into  with  the 
officer  of  that  board  puts  out  of  the  case  the  doctrine  of  debtor 
and  creditor.  The  officer  does  not  take  the  bond  as  a  creditor; 
nor  is  it  given  to  him  as  a  creditor.    It  is  given  to  him  for  the 

(«)  8  Ex.^401.  (6)  2  Keen,  638. 

(c)  6  C.  B.,  N.;S..  550.  (d)  5  C.  B.,  N.  S..  489. 
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H.  T.  I860,  purpose  of  seeuring  more  effeotnally  the  dnk  dhcharge  of  tbeir 
%!l^.v — ^  dudea  by  the  officers  of  the  several  societies,  yAiIqIl  ace  each  a 
species  of  corporation.  The  relation  of  debtor  and  creditor  being 
m'mullbn.  quite  out  of  the  case,  the  coBseqoences  that  would  ensue  as  between 
principal  and  surety  are  also  out  of  the  case.  But,  even  if  we  were 
to  go  into  Jthese^  relations,  and  consider  the  case  as  affected  by  the 
equities  which  exist  betifeeii  debtor  and  creditor,  the  'cases,  if  I 
recollect  thenii.  ari^t,  estaWsh.  thitt  m^ie  «6mission^<r-diere  non-fea- 
sance—will not  raise  the  equities  insisted  upon  here :  there  must 
be  something  in  the  nature  of  a  positiye  act,  a  concurrence,  a  giving 
of  time-something  very  different'  from  mere  nonfeasance.  If, 
instead  of  mere  acquiescence,  there  were  some  agreement  on  the 
part  of  the  creditor  for  a  violation  of  the  duty  whith  the  principal 
ought  to  perform,  then  the  equity  would  arise.  That  was  exactly 
the  principle  of  the  case  referred  to ;  it  is  what  Lord  Brougham  must 
be  taken  to  have  referred  to.  In  the  entire  of  the  comments  made 
by  Lord  Brougham,  he  did  not  go  the  length  of  saying  that  mere 
omission  could  introduce  into  any  case  the  equity  which  heretofore 
had  dways  required  for  its  enforcement  the  doing  of  some  positive 
wrong.  Now,  the  way  in  which  the  matter  has  been  put  by  the 
Counsel  who  opened  the  case  so  ably  is  this:-p.the  obligee  rests  on 
his  bond ;  he  has  no  duty  cast  upon  him  so  long  as  he  is  merely 
quiescent.  Concurrence  would  place  him  in  a  di&rent  position; 
but  he  has  a  right  to  rely  on  the  security  which  he  has  taken,  not 
merely  on  the  part  of  the  person  who  is  to  discharge  the  duty,  bat 
on  that  of  the  surety.  It  is  for  the  surety  to  see  to  the  discharge  of 
the  duty ;  and  therefore  the  reason  of  the  thing  goes  with  the  law ; 
and  the  principle  of  that  law  has  been  well  explained  by  the  learned 
Counsel  for  the  plaintiff.  I  am  therefore  of  opinion  that  the  demur- 
rer should  be  allowed.  As  far  as  my  own  judgment  goes,  I  have 
expressed  my  reasons  for  the  decision  at  which  I  have  arrived;  aitd 
doubtless  my  Brethren  will  give  other  and  viduahle  reasons  for  tbeir 
concurrence. 

O^RIEN,  J. 

I  am  also  of  opinion  that  the  demurrer  should  be  allowed,  and 
that  the  neglect  of  the  managers  of  the  society  to  require  their  clerk 
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I 

to  account  and  pay  oyer  the  money  in  his  hands;  and  the  other  M.  T.  I860. 

omissions  on  their  part  relied  on  in  the  ^fence  are  not  valid  grounds ' 

of  resisting  this  action.     I  think  this  case  falls  within  the  principle 

laid  down  by  Lord  Eldon,  in  Wright  t,  Sin^on(a\  where  he    u^mullsn. 

says : — **  As  to  the  case  of  principal  and  surety  in  general  cases,  I 

'^never  understood  that,  as  between  the  obligee  and  the  surety,  there 

**  was  an  obligatbn  of  active  diHgenoe  against  the  principaL    If  the 

^obligee  begins  to  sue  the  principal,  and  afterwards  gives  time,  then 

"  the  surety  has  the  benefit  of  it    But  the  surefty  is  a  guarantee ; 

**and  it  is  his  business  to  see  whether  the  principal  pays,  and  not 

**  that  of  the  ereditor."    Defendant's  Counsel  rely  upon  a  passage  in 

1  Statys  Equity  JurUprudmum  (s.  825),  where  he  states,  as  the 

result  of  the  authorities,  ''  that  if  the  creditor  does  any  aet  inju- 

^  rious  to  the  surety,  or  inconsistent  with  his  rights,  Or  if  he  omit  to 

**  do  any  act,  when  required  ly  the  surety^  which  his  duty  requires 

**  him  to  do,  and  the  omission  prove  injurious  to  the  surety,  in  all 

"  sdch  cases  the  surety  will  be  discharge*"    No  sneh  facts  however 

exist  in  the  case  now  before  us.    It  is  true  tliat,  as  the  bond  was 

executed  to  plaintiff  in  trust  for  the  society,  any  conduct  on  the  part 

of  the  managers  of  that  society,  whioh  would  be  a  defence  to  an 

action  in  their  names,  )f  the  bond  had  been  executed  to  them,  would 

be  equally  available  as  a  defence  to  this  action ;  but  it  is  not  allied 

that  the  managers  did  any  act  injurious  to  the  rights  of  the  surety, 

or  that  they  were  ever  required  by  defendant  to  call  upon  their 

clerk  for  an  account,  or  for  •pa3rment  of  the  money  in  his  hands;     . 

and  there  is  no  authbrity  to  show  that,  under  such  circumstances, 

the  mere  nonfeasance  of  the  creditor,  w  his  neglect  to  enfcMrce  his 

demands  against  the  principal^  would  be  suffidcint  to  discharge  the 

surety.     If  a  bond  be  executed  by  principal  and  surety  to  the 

obligee,  as  trustee  for  another  party,  it  may  be  the  duty  of  the 

trustee  to  his  cestui  que  trust  to  call  upon  the  principal  to  account ; 

and  he  may  be  liable  to  his  cestui  que  trust  for  not  doing  so :  but 

the  mere  breach  of  that  duty  to  the  cestui  que  trust  would  be  no 

defence  for  the  surety,  in  an  action  by  the  trustee  against  him 

(«)  6Ves.juii.,  734. 
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M.  T.  i860,  upon  the  bond.    In  this  case  it  may  be  admitted  that  it  was  the 
Queen's  Betteh 
v..i— V — ^     duty  of  the  managers,  as  between  them  and  the  societj,  to  have 

^  called  upon  their  clerk  for  an  account,  and  for  payment  of  the 

m'mullev.    money :  but  that  duty  did  not  exist  as  between  the  managers  and 

the  society,  so  as  to  entitle  him  to  rely  on  a  breach  of  that  duty 

as  discharging  him  from  his  liability  on  his  bond.     The  decision 

of  the  House  of  Lords,  in  Mac  Taggart  ▼•  Wilson  (a)^  is  also  an 

authority  for  the  plaintiff.    In  that  case,  a  bond  was  executed  by 

the  trustee  of  a  bankrupt's  estate  and  his  surety,  conditioned  for 

the  trustee  duly  accounting  for  and  paying  over  all  money  received 

by  him ;  and  it  was  held  by  the  House  of  Lords  (reversing  the 

decision  of  the  Court  below)  that  the  neglect  of  the  commissioners  of 

the  bankrupt's  estate,  in  not  calling  on  the  trustee  for  an  account  or 

payment,  was  no  answer  to  an  action  brought  against  the  surety  on 

the  bond.    Lord  Brougham,  in  his  judgment,  takes  the  distinction 

between  the  case  of  some  misfeasance  or  act  on  the  part  of  the 

creditor  injurious  to  the  rights  of  the  surety  (such  as  giving  time 

to  the  principal  debtors,  &c),  and  the  case  of  mere  neglect  by  the 

creditor  to  call  on  the  principal  for  an  account,  or  to  give  notice  to 

the  society  of  the  principal's  default  as  eariy  as  might  have  been 

done;  and  (in  page  541)  Lord  Brougham  states  that  Courts  of 

Equity  have  never  discharged  a  sure^  upon  the  latter  ground. 

In  page  540  he  says  :-^*'  Assuredly  it  is  no  argument  against  my 

"  being  answerable  for  a  man's  not  doing  a  certain  thing,  that  the 

'*  party  to  whom  I  gave  the  obligation  did  not  see  that  he  did  the 

*'  thing :  I  had  myself  undertaken  for  his  doing  it ;  and  it  is  no 

"discharge  for  my  voluntary  obligation  that  the  other  party  (the 

**  obligee)  did  not  see  to  his  proceeding."   And  he  adds,  that  the 

superintendence  of  the  commissioners,  and  the  obligation  of  the 

surety,  constituted  a  double  security  to  the  creditors  of  the  estate 

against  the  malversation  of  the  trustee. 

Defendant's  Counsel  have  relied  upon  the  decisions  in  Law  v. 

East  {b)j  Capei  v.  Butler  (c),  and  Mutual  Loan-fimd  Society  v. 

Ludlow  (d) :   but,  on  comparing  the  hcts  of  those  cases  and  the 


(a)  3  CI.  ft  Fin.  529. 
(c)  2  Sm.  A  St.  457. 


(b)  4  Ves.  824. 
(<0  5  C.  B.  449. 
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present,  it  will  be  seen  that  no  each  circomstaDoes  as  were  held  M.  T.  I860. 

Queen's  Bench 
in  those  cases  to  discharge  the  surely  exist  in  that,  now  before  us.     ^^  ^  ■   -^ 

MADDEN 
V, 

Hates,  J.  m'mullbn. 

I  am  of  the  same  opinion.  I  think  the  position  set  forth  in  the 
second  cause  of  demurrer  is  a  sound  one ;  and  therefore  I  think  that 
the  demurrer  should  be  allowed. 


FiTZOSBALD,  J. 

I  concur  in  the  judgment  of  the  Court ;  and  I  should  be  content 
to  rest  my  opinion  upon  the  general  principle  of  law  applicable  to 
cases  between  individuals ;  but  it  has  been  urged,  on  the  part  of  the 
defendant,  that  there  is  a  difference  in  his  favor,  by  reason  of  the 
Loan-fond  Act,  and  the  character  in  which  the  plaintiff  sues.  There 
is  a  difference ;  but  it  militates  against  the  defendant,  and  is  not  in 
his  favor.  The  bond  was  given  under  the  Loan-fund  Act,  accord- 
ing to  the  form  given  in  the  schedule  to  that  Act  The  statute 
constitutes  a  general  superintending  loan-fund  board,  with  several 
officers,  and  with  a  secretary  having  a  general  control  over  the  loan- 
fund  societies.  Mr.  Palles,  for  the  purpose  of  his  argument,  called 
them  trading  societies.  That  description  is  not  accurate.  These 
tecieties  are  charitable  institutions  in  their  nature ;  the  main  object 
is  to  lend  money  to  the  poor  on  fair  terms ;  and  there  is  a  statutable 
provision  that  no  member  of  a  loan-fund  society  shall,  under  any 
circumstances,  derive  any  pecuniary  benefit  from  his  position,  and 
that  all  surplus  funds  may  be  applied  to  charitable  purposes.  The 
Act  provides  that  the  officers  of  loan-fund  societies  shall  be  without 
remuneration,  except  certain  clerks ;  and  it  directs  that  the  clerk 
shall  give  security,  to  be  by  bond,  conditioned  for  the  due  per- 
formance of  his  duty,  and  for  accounting  when  called  upon.  The 
breach  jassigned  is,  that  the  derk  of  the  Clara  Loan-fund  Society, 
having  received  some  £300  or  £400  of  the  moneys  of  the  society, 
had  absconded  with  the  money;  and  the  defence  set  up  by  the 
defendant  is,  that  the  honorary  secretary  and  treasurer  neglected 
their  duty,  and  that  the  loss  had  been  occasioned  by  that  neglect. 
My  answer  is,  that  the  bond  was  intended  to  protect  the  society 
VOL.  13.  40  L 
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M.  T.  I860,  against  this  neglect    The  defendant  contracted  with  the  society 

— v^-— '     that  the  clerk  would  do  his  da^ ;  and  that,  if  the  clerk  did  not» 

he  the  defendant  would  be  responsible  in  this  action.    The  clerk 

M*MULLBi7.  not  having  done  his  datj,  it  was  sought  to  make  the  defendant 
answerable.  Take  a  case  with  which  we  are  all  familiar,  that 
of  a  collector  of  poor's-rate*  If  a  collector  of  poor's  rate  were 
to  become  a  defaulter,  would  it  be  an  answer  to  a  claim  upon 
his  surety,  that  the  board  of  guardians  had  neglected  their  duty  ? 
It  would  assuredly  be  no  answer. — On  these  grounds  therefore  I 
am  of  opinion  that  the  demurrer  should  be  allowed. 


H.T.  1861. 
Jan.  18,  19. 

The  Common 
Law  Prooe- 
dure  Amend- 
ment Act 
(/r.),  1853,  «. 
3,  repealed  the 
6  Anne,  c  10, 
(/r.),  8.  23, 
only  so  fiur  as 
to  destroy  the 
firm  of  action 
thereby  creat- 
ed ;  but  left 
the  right  of 
action  unim- 
paired. 


PATRICK  KEARNEY  v.  TIMOTHY  KEARNEY. 

DsMUBRSB. — The  plaintiff^  one  of  three  tenants  in  common,  sued 
one  of  his  companions  for  not  accountings  as  bailiff  to  the  plaintifT, 
for  the  rents  and  profits  which  he  (the  defendant)  had  received  oat 
of  certain  tenements,  more  than  his  own  just  share  and  proportion. 
The  count  was  framed  on  the  6  Anne^  c  10  (/r.),  s.  23 ;  and  the 
plaintiff  assigned  as  a  breach  that  '*  the  defendant,  although  he  was 
"  afterwards  .  .  .  requested  so  to  do  by  the  plaintiff,  hath  not 
'*yet  rendered  a  reasonable  account  to  the  plaintiff  of  the  said 
'^  rents,  <ftc.,  so  received,  as  aforesaid ;  .  .  .  but  hath  hitherto 
*^  wholly  neglected  and  refused  so  to  do,  contrary  to  the  form  of  the 
**  statute  in  that  case  made  and  provided." 

To  this  count  the  defendant  demurred,  on  the  ground  (inter  aiia) 
**  That  there  is  no  such  statute  as  that  referred  to  in  the  fifth 
<<  paragraph,  now  in  fc^ce,  under  which  the  cause  of  action  is 
*' maintainable." — It  is  unnecessary  to  state  the  plaintiff's  cross- 
demurrer  to  the  fourth  defence^  as  it  was  only  opened  pro  famuL 

Jelleii  (with  him  Serjeant  SuUivan)^  in  support  of  the  demurrer. 
An  action  of  account  cannot  now  be  maintained  by  a  tenant  in 


Digitized  by 


Google 


COMMON  LAW  REPORTS.  815 

common  against  his  companion,  as  his  bailiff,  upon  a  oonnt  framed  H.  T.  1861. 
.      ^    ^                ,._^^^,            .^                         Qutth*s  Bench 
under  the  6  Anne,  c.  10  (Jr.),  s.  23.     The  action  of  accoant  at      .---^ 

If  iz  Anwy.v 

Common  Law  was  regulated  by  the  Stat.  Marlb.,  c.  28 ;  13  Ed.  1,  ^^ 

Stat  1,  cc.  11,  23 ;  25  Ed.  3,  stat.  5,  c.  5.  The  6  Anne,  c  10  {Ir.\  kbabnbt. 
8.  23,  for  the  first  time  gave  a  right  to  a  tenant  in  common  to  bring 
an  action  of  account  against  his  companion,  as  a  kind  of  construe* 
tive  bailiff.  The  statute  did  not  merely  regulate  the  mode,  or  define 
the  form  of  action,  but  created  a  right  of  action.  That  section  has 
been  repealed  by  the  Common  Law  Procedure  Amendment  Act 
(/r.),  1863,  s.  8,  which  has  destroyed  the  right  to  bring  this  parti- 
cular action  of  account  This  argument  is  strengthened  by  the  fact 
that  the  English  Common  Law  Plrocedure  Amendment  Act,  1852, 
did  not  repeal  the  corresponding  English  statute  (4  Anne,  c.  16, 
8.  27).  No  doubt,  the  Common  Lawx  Procedure  Amendment  Act 
(/r.)y  1853,  s.  5,  has  rendered  it  unnecessary  to  bring  a  personal 
action  in  any  particular  form :  it  is  sufficient  "  to  state  a  cause  or 
ground  x>f  action,  good  in  substance.'*  But  that  section — as  is 
shown  by  its  preamble,  '*  With  respect  to  the  forms  of  action  and 
the  manner  of  commencing  them  " — deals  with  nothing  but  forms 
of  action.  It  therefore  applied  only  to  cases  in  which  the  right  of 
action  had  been  left  untouched ;  but  did  not  revive  the  right  to  this 
action,  which  had  been  destroyed  by  section  3. 

CRiardttn,  contra. 

The  fifth  secti<m  of  the  Common  Law  Procedure  Amendment 
Act  (/r.),  1858,  abolished  technicalities,  but  did  not  destroy  rights 
of  action.  The  sixth  section  re-enacted  the  right  to  bring  this 
action  which  sec.  3  had  destroyed.  Every  right  of  action,  which, 
prior  to  that  Act,  might  have  been  maintained  in  a  particular  form, 
is,  by  section  6,  given  in  a  general  form,  devoid  of  all  technicalities. 
The  Common  Law  Procedure  Amendment  Act  (/r.),  1858,  was 
never  intended  to  take  away  any  right  of  action ;  and,  just  as  its 
6th  section  re-enacted  the  right  which  section  3  had  destroyed,  so  its 
20th  section  re-enacted  the  period  of  limitation  within  which  actions 
of  account  must  be  brought,  but  which  had  been  left  without  limit. 
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H.  T.  1861.  because  section  3  had  repealed  the  limitation  section  (s.  17)  of  the 
Queen's  Bench 
*— N Statute  of  Anne. 


KEARNEY 
KBABRBT. 


Jan,  19. 


JelleUy  in  reply. 

The  Legislature  intended  to  abolish  this  kind  of  action  of 
account;  for  it  repealed  the  statute  which  created  the  right  of 
action,  while  it  left  in  force  all  the  statutes  which  regulate  actions 
of  account  at  Common  Law.  The  short  preamble  to  section  5  of 
the  Common  Law  Procedure  Amendment  Act  (Jr.),  1853,  shows 
that  the  whole  code,  beginning  with  that  section,  was  introduced 
merely  to  regulate  forma  of  action,  and  not  to  revive  righii  of 
action,  which  not  only  did  not  exist  at  Common  Law,  but  had  been 
actually  destroyed  by  a  previous  section  of  the  same  Act.  No 
repealed  statute  has  ever  been  revived  by  implication.  Such  a 
revival  must  be  by  express  words.  Besides,  the  6th  section  of  the 
Common  Law  Procedure  Amendment  Act  (/r.),  1853,  deals  only 
with  forms ;  and  the  words  '*  taking  or  detention,"  which  occur  in 
it,  refer  to  actual  manual  possession,  and  not  to  the  taking  of  the 
whole  rent  by  a  tenant  in  common,  for  he  has  a  right  to  take  the 
whole. 

Cur.  €uL  vuli. 


Lefroy,  C.  J. 

In  this  case,  we  are  all  of  opinion  that  the  action  of  account  can 
be  maintained ;  and  that  the  demurrer  taken  by  the  defendant  must 
be  overruled.  Before  the  passing  of  the  Common  Law  Procedure 
Amendment  Act  (/r.),  1853,  which  altered  the  mode  of  proceeding, 
there  could  have  been  no  doubt  that  the  action  could  have  been 
maintained  by  one  joint  tenant,  or  tenant  in  common,  against  hia 
co-tenant,  as  bailiff;  but  only  under  the  statute  of  the  6  Anne^ 
c.  10  (/r.),  s.  28.  Then  it  is  said  that,  since  that  section  of  the 
6  of  Anne,  c.  10  (/r.;,  is  repealed  by  the  Common  Law  Procedure 
Amendment  Act  (/r.),  1853,  Section  3,  the  action  of  account  cannot 
now  be  maintained  in  its  present  shape.  It  appears  to  me  that 
whatever  right  to  maintain  the  action  existed,  by  whatever  form  of 
proceeding  it  could  have  been  maintained  before  this  late  Act,  that 
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bj  it  the  action  of  account  can  now  be  maintained  at  to  the  right;  H.  T.  1861. 
,      -            _    _                  ,.          .           -    ,                       ,  ,       Queen'B  Bench 
while,  as  to  the  form  of  the  proceedings,  it  must  be  prosecuted  by     ^ — f 

KXARIIXT 

the  mode  of  proceeding  pointed  out  by  the  late  Act.  ^^ 

The  statute  6  of  Anney  c.  10  (Jr.),  gave  a  right  to  maintain  this  keabhst. 
action  of  account  between  joint-tenants  and  tenants  in  common ; 
and,  in  particular  cases  and  in  a  particular  manner,  against  the 
co-tenant  (as  if  he  was  the  bailiff  of  the  other)  for  receiving  more 
than  his  just  share  and  proportion  of  the  rents  and  profits.  That 
Act  has  been  repealed  by  the  3rd  section  of  the  late  Act ;  but  it  is 
only  repealed  by  the  very  same  Act  which,  in  its  6th  section, 
provides  for  the  rights  of  action,  and  points  out  the  way  in  which 
the  right  is  to  be  asserted — namely,  in  the  same  way  in  which 
certain  other  personal  rights,  or  rights  of  personal  action,  are  to  be 
maintained.  Nay,  it  says,  in  express  terms,  in  one  of  the  sec- 
tions (6),  that  the  action  may  be  maintained  under  this  Act  as  a 
personal  action,  by  the  mode  of  proceeding  by  which  the  right  to 
maintain  all  personal  actions  is  to  be  asserted: — **The  right  to 
«  recover  any  debt  or  damages,  or  personal  chattel,  in  respect  of  any 
*<  matter  of  contract  or  of  tort,  or  taking  or  detention,**  which 
theretofore  could  have  been  recovered  by  a  proceeding  to  assert  a 
right  arising  from  a  matter  of  account— -the  right  to  recover  in  an 
action  of  account  shall  still  continue  to  exist — ^that  the  right  may  be 
asserted  in  an  action  such  as  the  statute  gives,  which  is  clearly  an 
ol^ect  of  the  statute,  from  the  whole  of  it  taken  together.  Nobody 
can  doubt,  from  the  whole  context,  as  well  as  from  particular  state- 
ments in  it,  that  the  object  of  the  Act,  so  far  from  the  purpose  of 
destroying  rights,  was  to  jBacilitate  and  simplify  th^  modes  of  assert- 
ing rights.  And  therefore,  although,  for  the  purposes  of  the  Act 
itself,  it  became  necessary  to  repeal  that  statute,  6  Anne  (Ir.J^  c.  10, 
s.  23,  quoad  the  mode  of  proceeding,  with  a  view  to  substitute  a 
more  simple  form  than  the  old  process,  it  re-enacted,  eo  instanti^ 
that  it  repealed  the  statute  of  Anne^  the  right  of  action,  qualified  by 
a  new  mode  of  proceeding,  by  which  it  was  to  be  asserted.  We  are 
of  opinion,  for  these  reasons — though  perhaps  I  have  not  expressed 
them  so  fully  as  my  learned  Brothers  may  wish  to  do — that  this 
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H.  T.  1861.  totion  of  aoconnt  can  be  maintained,  and  that  the  dentiarrer  to  the 
Queen's  Bench     ,  . 

plaint  mogt  be  OTerruled. 


KSARVKT 
KSAENBT. 


&BBIEV,  J. 

I  am  also  of  opinion  that  this  action  is  maintainable,  and  that  the 
defendant's  demarrer  to  the  fifth  count  of  the  summons  and  plaint 
should  be  overruled*  The  right  of  one  tenant  in  common  to  bring 
such  an  action  of  account  as  the  present,  against  another,  was  given 
by  the  23rd  section  of  the  statute  6th  Anne,  c  10,  (/r.X  which 
provides  "  that  actions  of  account  may  be  brought  by  one  joint- 
*^  tenant  or  tenant  in  common  against  the  other,  as  bailiff,  for  receiv- 
"  ing  more  than  his  just  share ; "  and  the  statute  then  prescribes  the 
form  of  proceedings  in  such  action.  By  that  Act,  therefore,  the 
relation  of  principal  and  bailiff  is  established  between  the  two  joint 
tenants  or  tenants  in  common.  Defendant,  however,  contends  that 
such  right  of  action  was  alt<^;ether  taken  away  by  the  Irish 
Common  Law  Procedure  Act  1853,  section  8.  But  the  object  of 
that  Act,  as  stated  in  the  preamble,  was  **  to  simplify  and  amend 
^*  the  course  of  procedure  as  to  process,  practice,  &C.,  so  as  to  prevent 
^  substantial  justice  from  being  defeated,  by  i^Bason  of  the  variety  of 
*<  forms  of  action,  &c. ;  and  to  consolidate  the  provisions  of  several 
*^  statutes  and  rules  of  Court  relative  to  such  proceedings.**  And 
the  preamble  indicates  no  intention,  on  the  part  of  the  Legislature, 
to  take  away  the  exisHng  righu  of  acHonj  or  to  interfere  with  thenti 
further  than  as  regarded  the  mode  of  proceeding  by  which  such 
rights  might  be  enforced.  Such,  then,  being  the  object  of  the 
statute,  as  stated  in  the  preamble,  it  is  necessary  (or  the  defendant 
to  establish  that  the  right  of  action  in.  question  is  dearly  taken 
away  by  the  subsequent  provisions  of  the  statute.  The  3rd  section 
(on  which  defendant  relies)  provides  that  ''from  and  after  the 
<(  commencement  of  that  Act,  the  several  Acts,  and  parts  of  Acts, 
^*  mentioned  in  Schedule  A  "  (which  includes,  amongst  others,  said 
23rd  section  of  the  6th  of  Anne\  ''should  be  repealed."  Now, 
eYen  if  we  assume,  as  contended  for  by  defendant,  that  this  3rd 
section  (considered  without  reference  to  the  subsequent  provisions  of 
the  Act)  should  be  construed  as  working  a  total  repeal  of  said  23rd 
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section  of  the  6th  of  Anney  both  as  to  the  right  of  action  in  H.  T.  1861. 

--  _       .       -.       .•,.,,       ^         «..        ,    Queen's  Bench 

question  and  the  mode  of  enforcing  it,  I  think  the  effect  of  this  3rd 

section  of  the  Common  Law  Procedure  Act  is  materiallj  yaried 
bj  the  subsequent  6th  section,  which  provides  that  *^  the  right  to 
'^  recover  anj  debt  or  damagev  or  personal  chattels,  in  respect  of 
'^  any  matter  of  contract  or  of  tort,  or  of  taking  or  detention,  which 
^  might  have  been  heretofore  the  subject  of  any  action  of  debt, 
**  covenant^  assompsit,  account,  &€.,  shall  and  may  be  enforced  in 
**  actions  to  be  called  *  a  personal  action/  **    Under  the  statute  of 
AnnSf  the  right  of  one  tenant  in  common  to  recover  against  another. 
Oft  the  state  oi  facts  motioned  in  this  summon^  and  plaint,  was  a 
right  which,  before  the  passing  of  the  Common  Law  Procedure  Act, 
1863,  mig^t  have  been,  the  subjeet  of  an  action  of  account ;  and  I ' 
think  it  therefore  clear,  thai  the  demand  in  question  is  one  which, 
in  the  words  of  the  Common  Law  Procedure  Act,  section  6,  '^  might 
have  been  hereUfiire  the  8nb|eet  of  an  action  of  account,  &c, ;  ** 
and  that,  accordingly,  such  demand  may,  under  that  section,  be 
enforced  in  ^  a  personal  action,"  according  to  the  form  of  proceed- 
ing prescribed  by  that  Act.     It  hat  been  urged,  by  defendant's 
Counsel,  that,  as  a  general  rule,  if  an  Act  of  P^rHament  be  repealed, 
it  shomld  be  considered  (exccft  as  to  tnmaactiom  passed  and  closed) 
as  if  it  had  never  existed;   and  that,  therefore,  as  the  previous 
statute  of  Anne  waa  repealed  hy  the  8rd  section  of  the  Common 
Law  Procedure  Act,  we  diould  not  give  to  the  6th  section  any 
greater  effect  than  if  sitch  previous  statute  had  never  existed,  and 
should  not  hold  tlmt  the  6th  section  inehides  a  right  of  action 
which  existed  only  under  the  statute  so  repealed.    The  present  case, 
however,  is  distittgnishable  from  those  in  which  that  general  rule 
has  been  applied.    It  is  true  that  we  should  not  depart  from  that 
role  upon  mere  speculation  or  conjecture  as  to  the  intention  of  the 
Legislature ;  but  where  an  Act  of  Parliament,  repealing  various 
previous  statutes^  also  provides,  in  general  terms,  for  rights  which 
existed  while  those  previous  statutes  were  in  operation,  and  which 
were  derived  only  under  those  statutes,  then  it  is  clearly  the  inten- 
tion  of  the  L^islature,  and  necessary  for  the  purposes  of  the  Act, 
that,  instead  of  our  deciding  a  question  arising  on  those  provirions, 
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H.  T.  1861.  88  if  such  previous  statutes  had  never  ezistedy  we  should,  on  the 
^  contrary,  refer  to  them  for  the  purpose  of  ascertaining  what  were 
the  previously  existing  rights  to  which  the  Legislature  intended 
that  those  provisions  of  the  repealing  Act  should  apply.  In  the 
present  case,  the  6th  section  of  the  Ck>mmon  Law  Procedure  Act 
uses  the  word  "  heretofore^  and  thus  refers  and  provides  for  rights 
existing  while  the  statute  of  A/me  was  in  operation.  If,  indeed, 
the  word  •*  now "  had  been  used  instead  of  **  heretofore^  a 
question  might  arise  as  to  the  difficulty  of  holding  that  a  right 
derived  only  under  a  statute  which  was  repealed  by  one  section  of 
an  Act,  could  be  considered  as  a  right  existing  at  the  time  of  the 
passing  of  that  Act,  inasmuch  as  such  right  ceased  to  exist  the 
instant  of  time  that  such  Act  was  passed.  But,  as  the  6th  section  of 
the  Common  Law  Procedure  Act  is  framed,  I  think  it  plainly  con- 
templates and  provides  for  all  rights  of  action  existing  previous  to 
the  passing  of  that  Act,  and  which  would  have  continued  to  exist  if 
that  Act  had  not  been  passed. 

It  has  indeed  been  further  objected  by  Mr.  JeUett^  that,  according 
to  the  terms  of  the  6th  section,  we  should  construe  it  as  being 
confined  to  rights  to  recover  any  debt,  damages,  or  personal  chattel, 
t»  respect  of  any  matter  of  contract^  tort^  tahing,  or  detention;  and 
not  as  including  ^the  right  in  question,  which,  having  been  solely 
derived  under  the  statute  of  Asine^  should  not  be  considered  as  a 
right  in  respect  of  any  matter  of  **  contract.**  But  a  construction 
of  the  section  has  been  suggested  by  one  of  my  Brethren,  which 
would  remove  that  objection — ^namely,  that  it  may  be  read  as  if 
there  was  a  stop,  or  '*  comma,"  at  the  word  "  debt,"  so  that  the 
subsequent  words  ^*  which  might  have  been  heretofore,  &c.,"  would 
include  ''the  right  to  recover  any  debt,"  without  reference  to  its 
being  *'  in  respect  of  any  matter  of  any  contract,  &c"  The  section 
would  then  run  thus :  "  The  right  to  recover  any  debt  .  .  . 
''which  might  have  been  heretofore  the  subject  of  any  action 
"of  .  .  .  account,  shall  and  may  be  enforced,  &c."  I  see 
nothing  to  prevent  our  reading  the  section  in  that  way,  if  neces- 
sary for  the  purpose  of  carrying  out  the  manifest  objects  and  policy 
of  the  Act.    It  is  also  to  be  considered  that  an  action  of  account, 
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before  the  statute  of  Anne,WBB  considered  as  founded  on  the  snppo-  H.  T.  1861. 

sition  of  contract. — [See  Viner's  Abridgment,  tit.  Account,  C.pL,  9].       — /— ^-^ 

The  statute  of  Anne,  in  giving  the  action  of  account  to  one  joint  ^^ 

tenant  or  tenant  in  common  against  another,  declares  that  the     kbabnet. 

defendant  may  be  considered  as  the  bailiff  of  the  plaintiff;  thus 

establishing  between  the  parties  the  relation  of  principal  and  bailiff, 

and  giving  ground  for  holding  that  such  action  might  be  main* 

tained  as  an  action  of  contract     It  would  follotw  from  this  that 

the  6th  section,  even  if  read  as  contended  for  by  Mr.  Jelleti,  would 

include  the  right  of  action  in  question.    Without,  however,  going 

further  into  these  details,  I  think  we  should  decide  this  case  for  the 

plaintiff,  upon  the  plain  ground  that  the  Ck)mmon  Law  Procedure 

Act  professes  to  deal  with,  and  to  simplify,  the  course  of  proceeding 

and  forms  of  action,  Sfc,  and  does  not  profess  to  take  away  then 

existing  rights  of  action  ;  and  that,  accordingly,  we  should  not  give 

it  a  construction  which  would  take  away  the  previously  existing 

right  to  recover  a  juat  demand,  except  we  are  required  to  do  so  by 

the  clear  and  unambiguous  provisions  of  the  Act 

With  respect  to  the  alleged  inexpediency  of  bringing  this  action 
at  Law  instead  of  proceeding  for  an  account  in  Equity,  the  case  of 
Wheeler  v.  Home  (a),  to  which  we  have  been  referred,  affords  an 
illustration  of  the  contrary.  In  that  case,  even  under  the  mode  of 
proceeding  at  Law,  given  by  the  statute  of  Anne,  an  account  was 
taken  in  two  years,  which  appeared  to  have  occupied  twelve  years  in 
Chancery.  Besides,  under  the  Common  Law  Procedure  Act  of 
1866,  Courts  of  Law  have  now  the  power  of  referring  matters  of 
account  to  the  Master,  which  would  much  simplify  the  proceedings. 

It  was  admit'ted  by  defendant's  Counsel,  in  the  argument,  that 
our  decision  against  defendant,  on  his  demurrer,  would  also  rule  the 
question  on  the  demurrer  taken  by  plaintiff  to  defendant's  fourth 
defence  to  the  fifth  paragraph  of  the  summons  and  plaint  I  think, 
therefore,  that  plaintiff  is  entitled  to  judgment  on  both  demurrers. 

Hates,  J. 

I  am  of  the  same  opinion,  and  have  come  to  it  on  two  short 
grounds : — ^First,  it  was  no  part  of  the  policy  of  the  Common  Law 
(a)  WiUea,  206. 


VOL.  13. 
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H.  T.  1861.  Procedure  Amendment  Act  (Jr.),  1853,  to  interfere  with  the  right 
Queen's  Bench  ^  .  ,  ... 

of  action  which  the  subject  had..    That  statute  dealt  with  remedies, 

and  not  with  rights.    Secondly,  I  am  of  opinion  that,  apart  from  the 

KEABNST.    policy  of  the  Act,  the  words  of  the  6th  section,  taken  in  their 

natural  acceptation,  are  quite  sufficient  to  preserve  the  right  of 

action  which  previously  existed,  whether  it  existed  at  Common  Law 

or  was  given'  by  statute ;  whether  it  was  to  be  pursued  by  action  of 

account,  or  by  the  equitable  action  of  money  had  and  received* 

FiTZOEBAXD,  J. 

I  also  am  of  opinion  that  the  demurrer  to  the  plaint  should  be 
overruled,  and  that  the  demurrer  to  the  defence  should  be  allowed, 
for  the  reasons  stated  by  the  Lord  Chikf  Justice.  The  ground- 
work of  the  opinion  which  I  have  formed  is  very  simple.  The 
statute  of  the  6  Anne^  c.  10  (/r.),  s.  23,  appears,  in  terms  only, 
to  give  to  one  joint  tenant  or  tenant  in  common  a  specific  right 
of  action  against  ];^is  co-tenant.  Yet,  in  reality,  that  8tati|te  did 
two  things ;  it  created  a  right  of  action  by  one  joint  tenant  or 
tenant  in  common  against  his  co-tenant,  as  bailiff,  which  did  not 
exist  at  Common  Law,  unless  in  the  case  of  an  actual  appointment 
of  one  of  them  by  the  other  as  his  bailiff;  and  it  gave,  as  a  remedy 
for  enforcing  that  right  of  action,  an  action  of  account — a  qualified 
action  of  account,  not  that  at  Common  Law,  but  one  in  which 
auditors  were  to  be  appointed  by  the  Court,  to  ascertain  how  the 
account  stood ;  and,  on  ascertaining  the  balance  of  that  account,  if 
they  found  that  the  balance  was  against  the  defendant,  then  final 
judgment,  as  for  a  debt,  for  the  amount  of  that  balance,  should  be 
entered  up  against  him.  The  statute,  therefore,  created  a  right,  and 
gave  a  remedy  to  enforce  it.  We  must  see,  then,  how  the  Common 
Law  Procedure  Act  (/r.),  1853,  operated  on  that  enactment.  If  its 
3rd  section  was  to  be  read  as  a  total  repeal,  out  and  out,  of  the 
statute  of  Anne^  I  should  have  entertained  some  doubt ;  for  it  has 
been  held  that,  in  construing  a  repealing  statute,  the  Court  must 
construe  it  as  if  the  statute  which  is  thereby  repealed  in  toto  had 
never  existed.    In  Surtees  v.  Ellison  (a),  Lord  Tenterden,  C.  J., 

(a)  9  B.  &  Cr.  750. 
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said  :t— '*  It  has  long  been  established  that,  when  an  Act  of  Parlia-  H.  T.  1861. 

c,  .  ,    ,    .  ,  .,       ,   r  .  Queen*8 Bench 

ment  is  repealed,  it  must  be  considered  (except  as  to  transactions     ^^^^v 

**  past  and  closed)  as  if  it  had  never  existed.'^    Now,  that  was  the  ^^ 

opinion  of  Lord  Tenterden,  delivered  when  construing  other  pro-     keabnby. 

visions  of  an  Act  which  repealed  a  former  Act,  and  he  held  that  the 

Court  must  decide  the  case  as  if  the  former  Act   '*had  never 

existed ; "  and  in  Simpson  v.  Readif  (a),  the  Court  of  Exchequer 

held  the  same.     Such  is  the  general  rule  of  construction  on  this 

subject.     Now,  these  cases  were  pressing  on  my  mind,  and  would 

have  created  some  doubt  in  it  if  the  Common  Law  Procedure  Act 

(/r.),  1 853,  had  repealed,  out  and  out,  the  statute  of  Antte.    But  I 

think  the  3rd  section  does  not  work  a  total  repeal  of  the  statute  of 

Anne,    It  repeals  the  Acts  and  parts  of  Acts,  ^'  so  far  as  the  said 

*'  Acts  or  parts  of  Acts  relate  to  personal  actions  or  actions  of 

*' ejectment  in  the  Superior  Courts  of  Law  in  Ireland,  and  no 

*'  further  or  otherwise."    I  adopt  the  view  expressed  by  my  Lord 

Chief  Justice,  that  the  general  intention  of  the  Common  Law 

Procedure  Act  was  to  regulate  procedure,  and  remedy,  but  not  to 

interfere  with  or  take  away  any  right  of  action.    It  did  interfere 

with  the  forms  of  actions ;  and  its  general  intention  was,  not  to 

take  away  rights,  but  to  simplify  the  remedies  for  enforcing  those 

rights.     My  reading  of  the  3rd  section  is,  that  it  repeals  the  stiitute 

of  Anne  so  far  as  related  to  the  form  of  action  and  procedure,  but 

that  the  tight  of  action  was  left  untouched.    That  construction  frees 

the  question  from  all  difficulty.    But  supposing  that  the  construction 

of  the  3rd  section  was  to  be  larger,  and  that  it  worked  a  total 

repeal  of  the  statute  of  Antte,  I  would  still  arrive  at  the  same 

result,  though  with  doubt ;  for  it  does  seem  strong  to  hold  that  the 

statute  of  Anne  is  re-enacted  by  the  6th  section  of  an  Act,  the  3rd 

section  of  which  had  wholly  repealed  it.    The  6th  section  of  the 

Common  Law  Procedure  Act  must  be  read  thus  :•— '*  The  right  to 

**  recover  any  debt    .    .    .    which  might  have  been  heretofore  the 

"  subject  of  any  action  of     .     .    .    account,''  that  right  may  still 

'*  be  enforced  in  an  action  to  be  called  a  personal  action : "  and 

these  words  are  large  enough  to  re-create  the  right  of  action  given 

(a)  llMee.  &W.  346. 
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H.  T.  1861.  by  the  statute  of  Anne,.   J^ook  at  it  in  what  light  you  may,  that 

Qveen's  Bench         .  .      .       «     ,  ,  .       /.  ^  ,         ,  .  ,    ,  , 

action  was,  in  its  final  result,  an  action  for  a  debt,  which  debt  was 

to  be  ascertained  upon  a  balance  of  an  account,  which  was  to  be 

followed  up  by  a  judgment  for  the  plaintiff  as  for  a  debt.     Taking 

that  view  of  the  6th  section,  it  would  be  sufficient  to  maintain  the 

plaintiff's  demand.    But  I  prefer  to  rest  my  judgment  upon  the 

ground  that  the  3rd  section  has  worked  only  a  partial  repeal  of  the 

statute  of  Anne ;  and  for  these  reasons  the  demurrer  taken  to  the 

plaint  must  be  overruled. 


M.  T.1860. 

NOV.S. 

H.  T.  1861. 

Jan.  18,  19, 


EDWARD  ROCHFORT  v.  MATTHEW  ENNIS. 


A  lessee  sab-  Jn  pursuance  of  the  provisions  of  the  Common  Law'  Procedure 

demised  lands 

at  the  dear    Amendment  Act  (Ir,)  1863,  s.  92,  the  parties  to  this  action  stated 

yearly  rent  of 

je2U.  8s.  4d.,  a  special  case  for  the  opinion  of  this  Court.    The  case  was  argued 

which   the 

ConrtofChan.  in  Michaelmas  Term  I860,  when  the  Court  directed  that  the  special 

^quent    snit^  <^c^^  should  be  amended.     The  case,  as  amended,  was  re-argued 

£142.  6s.  QAcL  <lunng  the  present  Term.    The  material  facts  and  documents  are 

order.*'' A^r^  stated  at  length  in  the  judgment  of  Fitzgeba^ld,  J..    The  lands 

wards,   the       ^^^  g^^j^  under  the  annexed  rental ;  *  and  the  real  question,  on 
Commission-  '  n  » 

ers  of  the         which  the  parties  desired  to  have  the  opinion  of  the  Court,   was 
Incnmbered 

Estates  Court    whether  the  plaintiff  was  entitled  to  recover  the  full  rent  reserved 
sold   the    fee- 
simple  of  the  by  the  lease  of  the  10th  of  April  1841  ? 
lands  discharg. 
ed  of  the  head 

veyed  them  to       ^'  O'Loghlen  (with  him  S.  W.  Flanagan),  on  behalf  of  the 

subject  to  the  pl&intiff,  contended  that  the  abatement  made  in  the  rent  by  the 

*^ma^^to        order  of  the  Court  of  Chancery  was  only  a  temporary  abatement : 

™riy*rent^of  ^^^^^^  ^'  ^og^{o)'  When  an  instrument  recites  erroneously  the 

£142.66.9^., 

payable,  &c."    The  Court  was  divided  in  opinion  on  the  question,  whether  the  pur« 

chaser  was  entitled  to  the  yearly  rent  of  £214.  Ss.  4d.,  or  to  the  abated  rent  only  ? 


(a)  I  Ir.  Chan.  Bep.  513. 
*  Set  opposite  page. 
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M.  T.  I860,  contents  of  a  prior  instrument,  which  is  identified,  the  erroneous 
Qu€efi*s  Bench 
^     -i,^     *     recital  does  not  bind  the  parties,  but  is  to  be  corrected  by  reference 

BOOHFOBT 

^^  to  the  original  instrument.     Therefore,  the  erroneous  recital  of  the 

sNNis.  rent,  in  the  deed  of  conveyance  to  the  plaintifi^,  must  be  corrected 
by  reference  to  the  lease  of  the  10th  of  AprU  1841 :  2  Shep.  Touch., 
by  Presto  7th  ed.,  p.  247 ;  Burt.,  R.  Pr.,  8th  ed.,  p.  183 ;  Lhwellyn 
V.  The  Earl  of  Jersey  (a).  The  12  &  18  Vie.,  c.  77,  dpes  not 
contain  any  proyisibn  which  exempts  a  conveyance  from  the  Com- 
missioners from  the  operation  of  the  general  rule ;  and  its  sections 
(28,  24,  27)  do  not  empower  them  to  sell  lands  subject  to  a  con- 
dition not  contained  in  the  lease  subject  to  which  the  lands  are 
sold.  Their  power,  in  ascertaining  the  terms  of  such  leases,  is 
ministerial  only.  The  only  party  estopped  by  a  deed-poll  is  the 
grantor:  Co.  Lit.  47,  b;  Shelf.  R.  Pr.,  p.  331;  LetoU  v. 
Willis  {h).  The  mis-statement  in  the  conveyance  cannot  bind  the 
purchaser :  Booth  v.  Daly  (c) ;  Bradford  v.  The  Dublin  and 
Kingstown  Railway  Company  {d). 

Owen  and  J,  E.  Walshe,  on  behalf  of  the  defendant,  contended 
that  the  Commissioners  had  jurisdiction  to  sell  the  estate  at  a  rent 
difierent  from  that  reserved  in  the  lease  subject  to  which  they  sold 
the  land.  The  duty  of  the  Commissioners,  as  prescribed  by  the 
12  &  13  Ftc,  c.  77,  ss.  15,  28,  27,  49  and  51,  read  together,  is  to 
inquire  into  the  dealings  between  the  parties  to  the  lease,  and  to 
ascertain  and  adjudicate  upon  its  terms.  Their  adjudication  is  final, 
and  binds  the  purchaser. 

Secondly. — The  Court  cannot  look  at  any  evidence  except  the 
deed  of  conveyance  itself,  which  is  conclusive  evidence  that  all  acts 
which  the  Commissioners  ought  to  do  hav^  been  done  by  them : 
Errington  v.  Rorhe  {e). 

Thirdly. — ^Upon  the  true  construction  of  the  deed  itself,  the  Com- 
missioners have  sold  the  estate  subject  to  the  payment  of  the  lesser 

(a)  11  M.  &  W.  183.  (6)  2  'mis.  814. 

(c)  6  Ir.  Com.  Law  Eep.  460.  (d)  7  Ir.  Com.  Law  Eep.  57,  624. 

(e)  9  Ir.  Com.  Law  Bep.  857. 
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rent  only:  BroonC$  Legal  Maxims,  p.  562;  Marrell  v.  Fisher  (a);  H.  T.  1861. 
SoyUy.Mulholiandib).  QWjBe-jA 

r  n  ROCHFOBT 

[8EGOND    ABQUMSNTj.  ^^ 

Flanagan,  for  the  plaintiff.  Eiitae. 

The  first  question  is,,  what  were  the  duties  and  what  the  powers    jan7l^\9. 
of  the  Commissioners,  with  reference  to  tenants'  leases,  under  the 
12  &  13  Vie^  e.  77?    They  have  no  jurisdiotion  to  alter  any  of  the 
terms  of  a  lease  subject  to  which  they  sell  and  convey  an  estate  to  a 
parcfaaser.    The  statute  (section  23)  defines  minutely  their  jurisdic- 
tion,  and  the  acts  they  are  to  do  in  reference  to  tenancies,  leases  or 
ander-leases,  which  affect  the  land  or  lease  which  Is  to  be  sold.  The 
main  object  of  the  statute  was  to  gi?e  purchasers  a  parlian^entary 
title,  namely»  in  reference  to  fee-simple  est^tea^— a  title.  indefeasiUe, 
and  not  to  be  questioned  by  any  person  whatsoeyer ;  and,  in  refbr-, 
ence  to  leasehold  estates,  a  title  indefeasible  so  far  us  that  leasehold 
estate  was  originally  well  created,  and  no  further ;  for  their  convey- 
ance only  discharged  it  from  estates  which  intervened  between  that 
conveyance  and  the  instrument  which  created  the  estate.    Where 
the  estate  to  be  sold  is  a  leasehold,  the  only  duty  imposed  on  the 
Commissioners  is  the  ascertainment  of  the  under-leases.    To  that 
end,  they  are  directed  to  do  certain  enumerated  acts,  which  merely 
enable  them  to  ascertain  the  actually  existing  rights  of  the  under-^ 
tenants,  and  to  secure  them  in  the  enjoyment  of  those  rights,  but 
not  to  confer  rights  which  they  had  not  before.     The  duty  is  simply 
ministerial — to  ascertain,  as  matters  of  fact,  the  under-leases  and 
their  terms,  and  then  to  sell  the  leasehold  subject  to  the  leases  so 
ascertained,  and  unaltered  in  any  particular.   The  under-tenants,  on 
their  part,  are  required  to  ^'produce  all  leases,  under-leases,  and 
agreements  in  writing,  under  which"  they  ^'occupy  or  claim  to 
hold,"  to  the  Commissioners,  in  obedience  to  notices  aeired  on  them. 
The  words  *'  lease,"  '*  under-lease,"  in  the  23rd  and  24th  sections, 
have  a  limited  signification ;  they  mean,  "  the  -  very  instruipents 
^  which  create  the  relation  of  landlord  and  tenant,  and  fix  the  rent 
"  and  the  other  terms  of  the  tenancy  or  under-tenancy."    Section  27, 
incorporates  into  itself  that  definition  by  the  words  ^*  as  aforesaid," 

(a)  4  Exch.  Rep.  591.  (jb)  10  It.  Com.  Law  Rep.  150. 
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H.  T.  1861.  which  refer  to  section  24.    The  estate  cannot  be  sold  discharged 

Queen's  Bench  ^  ,       _  _,  ,,/..«**.,, 
/-^i^      from  snch  a  lease.     The  next  branch  of  section  28  is  the  only  part 

K0CH70RT 

of  it  which  confers  on  the  Commissioners  even  a  qualified  judicial 
ENNis.  character;  it  enables  them  to  ascertain  whether  such  a  lease  was 
granted  bona  fide  ;  and,  if  they  think  it  was,  to  sell  the  estate  sub- 
ject thereto.  Section  27  gives  the*Commissioners  the  most  absolute 
discretionary  jurisdiction  to  sell  the  estate  discharged  from  any  lease 
whatever :  but  it  does  not  confer  on  them  a  greater  jurisdiction  as 
regards  leases,  subject  to  which  they  sell,  than  they  acquired  under 
section  23.  If  the  Commissioners  alter  or  vary  any  term'  in  a  lease, 
subject  to  which  they  sell  an  estate,  their  act  does  not  acquire  any 
validity  by  reference  to  the  words  of  the  27th  section ;  the  effect  of 
which  is  simply  to  protect  purchasers  from  leases  which  are  not 
referred  to  in  the  conveyance;  and  purchasers  are  not  bound  by 
leases  referred  to  in  it,  except  so  far  as  the  estate  had  previously 
been  bound  thereby.  It  will  be  contended  however  that  the  Com- 
missioners have  jurisdiction  to  abate  the  rent,  or  to  confirm  an 
abatement  already  made,  and  so  to  ascertain  and  secure  the  rights 
of  the  tenant,  and  ascertain  his  tenancy  ;  that  is  to  say,  the  terms  of 
his  tenure,  as  a  matter  of  fact ;  but,  in  respect  to  the  power  of  alter- 
.  ation,  there  is  no  difference  between  the  rent  and  any  other  term  of 
the  lease.  Therefore,  if  they  have  jurisdiction  to  alter  the  rent 
reserved  by  a  lease,  they  have,  by  parity  of  reasoning,  jurisdiction 
to  alter  any  other  term  of  it ;  in  other  words,  to  declare  and  recite 
in  their  conveyance  that  the  lease  subject  to  which  they  sell  the 
estate  comprises  two,  three  or  more  denominations  of  land,  though 
in  point  of  fact  it  comprises  only  one  denomination ;  which  is  absurd : 
nor  can  they  do  indirectly  what  they  are  not  empowered  to  do 
directly.  If  on  the  lease  itself  there  appears  an  indorsement  which 
operates  as  a  legal  abatement  of  the  rent,  or  if,  by  a  separate  in- 
strument under  hand  and  seal,  the  rent  has  been  reduced,  or 
extinguished  pro  iantOy  the  Commissioners,  although  they  have  not 
jurisdiction  to  sell  the  estate  subject  to  the  leases  at  that  abated 
rent,  may  ascertain  the  fact  of  the  abatement,  and  leave  the  tenant 
and  the  purchaser  free  to  deal  with  it  according  to  law.  A  plaintiff 
who  claims  under  a  conveyance  from  the  Commissioners  is  not 
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estopped  from  quesUoning  their  autfaoritj;  beeausjs  their  convey-  H.  T.  1861. 

ances  are  only  deeds-poll,  which  have  no  force  except  what  th^       « — « 

derive  from  the  statute. 

The  second  question  relates  to  the  construction  of  the  convey-  emnis. 
ance  itself!  The  rent  reserved  by  the  kase  of  the  10th  of  April 
1841  is  erroneously  described  in  the  conveyance.  The  doctrine  of 
faUa  defnonsiraiip  does  not  apply  to  this  case,  for  it  never  applies 
when  it  is  possible  to  find  something  tii  rervm  nahtrd  which  will 
satisfy  the  description:  So^  v.  Mulkolland (a).  Here,  the  iden- 
tity of  the  lease  and  of  the  rent  being  admitted,  the  sole  question 
id,  what  is  the  operation  of  the  conveyance  which  purports  to  state 
the  terms  contained  in  the  lease?  The  word  ''made,"  governing 
the  construction  of  the  whole  description,  applies  to  the  rent  as  well 
as  to  the  grantee.  Therefore,  the  statement  of  the  rent  is  plainly  a 
mistake ;  because  in  fact  the  lease  was  made  at  a  hi^^er  rent,  and 
the  description  purports  to  describe  the  very  terms  of  the  lease* 
There  is  nothing  in  the  conveyance  whence  it  can  be  inferred  that 
the  statement  of  the  lesser  rent  was  designedly  introduced  to  show 
that  the  higher  rent  had  been  permanently  abated.  The  mis-etate- 
ment  does  not  bind  the  plaiutiff,  and  is  corrected  by  the  iucorpo- 
ration  in  the  conveyance  of  the  lease  itself,  which  enables  the  Oourt 
'  to  set  the  mistake  right  by  comparison.  If  the  intention  was  to  state 
the  rent  at  which  the  tenant  then  held  the  lands,  Uie  description 
would  have  run  thus:-**' Made  ...  at  a  yearly  rent  of  £214. 8s.  4d., 
which  has  been  reduced  to  £142.  68.  9id."  The  phrase  "at  the 
yearly  rent "  is  merely  equivalent  to  "  reserving  a  yearly  rent," 
which  is  quite  consistent  with  the  plaintiff's  construction  of  the 
conveyance.  Had  the  words  been  "  yielding  and  paying,"  the  Court 
might,  contrary  to  the  fact,  have  assumed  that  the  rent  so  mis-stated 
was  the  very  rent  originally  reserved.  In  BoaA  v.  Z^ofy  (6),  the 
schedule  stated  that  there  had  been  an  abatement  made ;  and  the 
only  question  to  be  argued  was  whether,  on  account  of  the  manner 
in  which  the  abatement  was  expressed^  it  was  to  be  considered  as 
a  permanent  abatement,  or  as  one  merely  temporary?  But,  even 
granting  that  the  Oommissioners  have  the  enormous  jurisdiction 

(a)  10  Ir.  Com.  Law  Rep.  160.  (6)  6  Ir.  Com.  Law  Bep.  460. 
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H.  T.  1661.  claimed  for  them  by  the  defendant,  they  have  not  in  fact  exercised 
Queen's  Beuch 
^ — v^ it.    They  have  not  assumed  to  convey  the  estate  at  the  abated  rent. 

SOCHFOBT 

^^  One  colomn  of  the  rental  was  headed  ''  total  rent  and  rentcharge 

ENNis.       payable  by  the  tenant."    The  word  ^  payable  **  is  satisfied  by  refer- 
ence to  the  rent  payable  at  thai  time;  and  does  not 'mean  the  rent 
payable  then,  and  to  be  paid  for  the  future  until  the  end  of  the 
term.    Payable  at  that  time  is  a  true  description  of  the  abatement 
made  by  the  Master  of  the  Rolls,  which  would  not  have  bound  any 
person  after  the  determination  of  the  suit  in  which  it  was  made ;  so 
that,  except  for  this  mis-statement,  the  purchaser  might,  immediately 
after  the  execution  of  the  conveyance  to  him,  have  enforced  on  the 
defendant  payment  of  the  higher  rent.    The  observation  in  the  last 
column  of  the  rental,  '*  this  rent  was  reduced  by  the  Court  of  Chan<^ 
eery,**  shows  that  the  reduction  intended  by  the  Commissioners  was 
only  the  temporary  one  which  had  been  made  by  the  Master  of  the 
Rolls.     Everybody  knows  that  a  reduction  made  by  the  Court  of 
Chancery  in  a  suit  is  of  a  temporary  nature;  whereas  in  Booth  v. 
Daly  it  was  not  stated  that  the  abatement  had  been  made  by  the 
Court  of  Chancery;  and  therefore  was,  for  the  purposes  of  the  argu- 
ment, assumed  to  have  been  made  in  some  one  of  the  other  modes 
which  the  law  recognises  as  making  a  permanent  reduction  efiectuaL 
Booth  V.  Daly  was  therefore  a  much  stronger  case  for  the  defend- 
ant.   In  the  present  case,  had  the  rental  been  incorporated  in  the 
conveyance,  the  temporary  nature  of  the  abatement  could  not  have 
been  questioned.     Therefore,  in  both  points  of  view,  upon  the  con- 
struction of  the  12  &  13  Vie.,  c.  77,  and  upon  the  construction  of 
the  conveyance  itself,  the  plaintiff  is  entitled  to  recover  the  full  rent 
reserved  by  the  lease  of  the  10th  of  April  1841. 

J,  E.  Walshe,  for  the  defendant 

The  Commissioners,  when  asked  to  give  Dopping's  creditors  the 
benefit  of  sweeping  away  the  lease  of  1832,  did  so  upon  the  equi- 
table terms  that  those  creditors  should  take  the  benefit,  subject  to 
the  liabilities  of  Bateman  the  lessee.  The  Commissioners  had 
jurisdiction  to  make  that  order,  under  the  12  &  13  Ftc,  c  77, 
8.  36.    At  all  events  their  jurisdiction  cannot  now  be  questioned : 
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Errington  v.  Rorke{a).     The  23rd  Bection  is  not  the  only  one  H.  T.  1861. 
•       ^          .    .              .    ,.  .  ,                    .  .                     Que«n'$  Bench 
which  confers  on  the  Commissioners  judicial  power  with  respect     v—^v 

KOCHFO&T 

to  a  sale.     Section  15  gives  them,  in  respect  to  a  sale,  the  juris-  ^^ 

diction  of  a  Court  of  Equity.  Under  that  section,  when  a  document  ennis. 
is  produced  to  the  Commissioners  which  establishes  a  reduction,  or 
an  equitable  right  to  a  reduction  of  the  rent,  they  are  authorised  to 
inquire  into  the  matter ;  and  to  sell  the  estate  subject  to  such  rights 
as  they  think  the^  tenant  is  entitled  to.  The  23rd  section  goes  far 
beyond  the  15th ;  and,  omitting  all  reference  to  the  Court  of  Equity, 
gives  them  an  unlimited  power,  as  to  bona  fide  tenancies,  to  ascer- 
tain aU  the  terms  of  the  tenancy.  The  word  "  tenancy  "  includes 
not  only  the,  original  document  which  created  the  tenancy,  but  also 
every  other  document  which  has  subsequently  varied  the  terms  of 
the  tenancy ;  ptr  Perrin,  J.,  in  Booth  v.  Daly  (6).  They  have  a 
right  to  act  as  if  they  were  the  landlords,  and  therefore  to  continue 
the  abatement  which  had  been  made  by  the  Court  of  Chancery,  not 
pending  the  suit  merely,  but  ''until  further  order."  The  only 
appeal  from  their  decision  lies  to  the  Privy  Council.  Such  a  power 
was  necessary  to  carry  out  the  policy  of  the  12  &  13  Ftc4  c.  77) 
and  the  Order  confirming  the  abatement  need  not  be  made  by  any 
instrument  prior  to  the  conveyance  itself. — [Fitzgerald,  J.  Then 
no  person  would  have  an  opportunity  to  appeal  from  their  decision.] 
— The  Court  must  presume  everything  necessary  to  support  the 
conveyance:  Errington  v.  Rorke.  And  the  purchaser,  who  says 
he  is  injured  by  the  abatement,  never  could  have  appealed  from 
any  prior  order,  because  his  rights  had  not  then  come  into  existence. 
Either  of  the  parties  interested  might  have  appealed  from  the  settle- 
ment of  the  rental,  in  which  the  fact  of  the  abatement  was  stated. 
That  statement  shows  that  the  intention  was  to  sell  the  estate  at 
the  abated  rent,  which  abatement  was  to  last  until  the  expiration 
of  the  lease.  Section  27,  by  enacting  that  the  eonveyance  shall  be 
efiectual  to  pass  the  fee-simple,  subject  to  the  lease,  but ''  discharged 
from  all  former  and  other  estates,  rights^'  &c.,  assumes  that  the 
Commissioners  had  acquired  this  jurisdiction  from  the  previous 
sections.     So,  this  was  a  sale  of  the  estate,  subject  to  the  lease  of 

(a)  9  Ir.  Com.  Law  Bep.  357.  (6)  6  Ir.  Ck>m.  Law  Bep.  469. 
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H.  T.  1861.  the   10th  of  April   1841,  but  discharged  from  the  ri^ht  of  any 
Qtnem'g  Bench  ,  .   __. .  -.  ,  .      ^ 

<,i.»y   ^f     person  in  the  eanse  of  White  t.  Baieman  to  applj  to  the  Court 

BOCHFOKT 

^^  of  Chaneery  to  alter  or  rescind  its  order  abating  the  rent     The 

ENKis.  first  Incmnbered  Estates  Co«rt  Act  (11  &  12  Vis.,  c.  48^  g»ve 
only  the  Kmited  jurisdiction  now  asserted  bj  the  plaintiff.  But 
the  12  &  13  Vie^  c.  77,  greatly  extended  that  jurisdiction :  per 
Richards,  B. ;  ErringUm  t.  Rorke  (a).  In  Booth  v.  Dafyy  it  was 
assumed,  and  not  controverted,  that  the  Commissipners  had  power 
to  alter  the  amount  of  the  rent. 

On  the  second  question,  as  to  the  construction  of  the  conveyance, 
it  may  be  conceded  that  the  doctrine  oiJaUa  demonstratio  does  not 
apply  to  the  present  case.  But  the  Court  must  not  omit  any  word 
from  a  deed,  which  it  is  possible  to  construe  so  as  to  give  effect  to 
every  word  in  it.  The  plaintiff  contends  that  the  Court  mnsl  strike 
out  of  the  conveyance  all  the  words  which  purport  to  describe  the 
rent,  because  upon  reference  to  the  lease  of  1841,  it  appears  that 
the  description  of  the  rent  is  inaccurate.  On  the  contrary,  the 
Court  must,  if  that  be  possible,  give  a  meaning  to  every  word  in  ^ 
the  conveyance,  which  is  to  be  treated  as  describing  a  tenancy 
created  parUy  by  the  lease  and  partly  by  other  documents  it  which 
the  Court  knows  nothing,  and  concerning  which  it  cannot  make  any 
inquiry.  The  Court  must,  if  to  do  so  be  necessary  to  support  the 
conveyance,  presume  that  the  lease  to  which  it  refers  is  difierent 
from  the  lease  which  reserved  the  rent  of  £214.  8s.  4d.  It  does 
not  appear  that  the  Commissioners  meant  to  describe  any  lease. 
For  a  conveyance  always  describes  a  lease  by  naming  the  parties  to 
it.  That  has  not  been  done  here.  The  inference  to  be  made  is,  that 
they  meant  to  describe,  not  the  lease  granted  by  Bateman  and  Jones, 
but  some  tenancy  created  by  other  persons.  Orammatieally,  it  is 
impossible  to  read  the  words—'*  subject  to  a  certain  indenture  of 
*Mease  thereof  made  to  W.  J.  Darcy,  and  dated  the  10th  day  of 
'<  April  1841,  for  a  life,^  Ac. — as  the  plaintiff  wishes,  because  a 
lease  cannot  be  **  dated  ....  for  a  life.**  The  rent  reserved  is  the 
only  term  stated  with  marked  particularity,  and  the  plaintiff  requires 
the  Court  to  strike  it  out.    The  Commissioners,  seeing  that  it  was 

(«)  6  Ir.  Com.  Law  B^.  S24. 
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a  flnctaating  rent,  determined  to  settle  it  permanently.  That  the  H.  T.  1861. 
insertion  of  the  smaller,  instead  of  being  a  mistake,  was  a  delibe- 
rate act  is  plain ;  because  it  is  stated,  not  in  round  numbers  but' with 
precision,  even  to  a  half-penny.  They  were  right  to  adjust  the 
rent  permanently,  because  no  *^  further  order  **  could  be  made  after 
the  sale.  In  Booth  v.  Daiy  the  instrument  was  identified.  The 
lease  here  is  not  identified ;  and  the  language  of  this  conveyance 
shows  that  the  abatement  was  to  be  permanent,  for  it  was  to  be 
•*  payable  yearly  and  every  year.**  The  printed  epitome  used  at 
the  sale  mentions  the  lesser  rent  only. 

Cur,  ad.  vult. 


FiTZGEftALD,   J. 

In  this  case  of  Rochfort  v.  Ennis,  which  was  argued  before  us  on  •^^^m.  28. 
the  6th  of  November  1860,  and  afterwards,  upon  the  amended  case, 
on  the  18th  and  19th  of  January  1861,  it  appears,  from  the  papers 
before  us  and  from  the  pleadings,  that  the  action  was  brought  to 
recover  the  sum  of  £670.  10s.  lid.,  the  arrears  of  rent  alleged  to  be 
due  by  the  defendant  to  the  plaintiff,  out  of  the  lands  of  Gurragh- 
town,  under  a  lease  bearing  date  the  10th  day  of  April  1841,  and 
made  by  Edward  Bateman  and  John  Copeland  Jones  to  William 
James  Darcy.  The  action  is  in  covenant,  upon  that  lease ;  and  the 
plaintiff  claims  to  be  assignee  of  the  reversion,  and  the  defendant  is 
assignee  of  the  lessee's  interest.  The  lease  of  the  10th  of  April 
1841  is  an  ordinary  lease,  made  between  landlord  and  tenant,  and 
containing  the  ordinary  reservations,  and  a  covenant  to  pay  the 
yearly  rent  of  £214. 8s.  4d.  It  appears  further  that,  by  an  order  of 
the  Court  of  Chancery,  which  was  made  in  a  certain  matter  then 
pending  in  that  Court,  and  in  which  J.  White  was  petitioner  and 
£.  Bateman  was  respondent,  a  receiver  was  appointed  over  the  lands 
of  Curraghtown  ;  and  by  an  order  of  the  Master  of  the  Rolls,  made 
in  that  matter  and  in  certain  other  matters,  and  bearing  date  the 
26th  of  November  1849>  the  rent  was  reduced  to  the  sum  of 
£148.  2s.  9^*9  which  reduced  rent  the  receiver  was  thereby  ordered 
to  receive  in  lieu  of  the  higher  rent,  **  until  further  order  J*  The 
question  between  the  parties  is — Whethih*,  under  the  circumstancee 
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H.'T.  1861.  stated  in  the  case,  the  defendant,  the  tenant,  is  liable  to  paj  the 

ff**.  ,/     whole  rent  of  £214«  8s.  4d.,  or  is  onlj  liable  to  pay  the  abated 

rent  ?    If  he  is  liable  to  the  abated  rent  onlj,  our  judgment  most  be 

ENNis.       given  for  him  ;  but  if  he  is  liable  to  paj  the  full  rent,  then  a  balance 

remains  due  and  payable  by  him  to  the  plaintiff. 

The  aetion  was  to  have  been  tried  before  my  Lord  Chiep 
Justice,  at  the  sittings  after  Hilary  Term  1860  ;  but,  before  it 
was  called  on,  the  parties  entered  into  a  consent,  whereby  it  was 
agreed  to  state  the  facts  in  the  form  of  a  special  case,  upon  which, 
•  and  upon  the  pleadings,  the  Court  might  deliver  its  judgment. 
From  the  case  stated,  it  appears  that  Anthony  John  Dopping  was 
seised  in  fee  of  the  lands  of  Curraghtown,  and,  being  so  seised, 
made  a  lease  of  those  lands,  bearing  date  the  1st  of  June  1832; 
but,  as  subsequently  appeared,  his  estate  was  then  subject  to  prior 
mortgages  and  incumbrances.  The  lease  of  1st  June  1832  was 
made  to  Edward  Bateman  and  his  heirs,  for  three  lives,  at  the 
yearly  rent  of  £105.  16s.  Od.,  with  a  covenant  for  perpetual  renewal 
The  special  case  then  states  that  afterwards  all  the  estate  and 
interest  of  A.  J.  Dopping,  in  the  said  lands,  became  vested  in 
Samuel  Dopping;  and  that  the  estate  and  interest  of  £.  Bateman 
became  vested  in  E.  Bateman  and  J.  C.  Jones.  J.  C.  Jones  vms 
mortgagee  of  the  lessee's  interest ;  and  I  find  that  E.  Bateman  and 
J.  C.  Jones,  in  whom  the  lessee's  interest  had  become  vested,  joined 
in  making  the  lease  dated  the  10th  of  April  1841,  to  W.  J.  Darcy, 
for  the  lessee's  life,  or  twenty-one  years,  at  the  clear  yearly  rent  of 
£214.  8s.  4d.;  but  the  covenant  to  pay  the  rent  is  made  to  £• 
Bateman,  his  heirs  and  assigns,  and  not  to  J.  C.  Jones.  Upon 
this  latter  lease,  the  action  has  been  instituted,  and  the  present 
question  arises.  That  lease  was  made  to  W.  J.  Darcy  on  the 
10th  of  April  1841 ;  and  it  is  stated  in  the  special  case,  that,  some 
time  in  the  year  1846,  all  the  estate  and  interest  of  W.  J.  Darcy, 
by  mesne  assignments  became  vested  in  the  defendant  Matthew 
Ennis,  who  thereupon  entered  into  possession  of  the  said  lands  of 
Curraghtown,  under  that  lease  of  the  10th  of  April  1841,  and  still 
continues  in  possession  of  them  under  that  lease,  btti  ai  what  rent  it 
ii  for  the  Court  to  determine.    It  is  important  to  bear  in  mind 
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th»t  it  is  an  ancontroverted  fact  that  the  defendant  is  assignee  in  H.  T.  1861. 
possession  of  the  lands  under  the  lease  of  the  1 0th  of  April  1841,  ^^ 
and  now  holds  possession  of  the  lands  under  that  lease.  The  special 
case  then  proceeds  to  set  out  the  order  under  which  the  rent  was 
abated.  It  is  an  order  of  the  Court  of  Chancery,  made  by  the 
Master  of  the  Bolls,  and  bearing  date  the  26th  of  NoTcmber  1849 ; 
and  from  the  redtala  in  that  order  it  appears  that  a  receirer  had 
been  appointed  over  the  interest  of  E.  Bateman,  the  landlord  in  the 
lease  of  the  10th  of  April  1841,  and  it  was  ordered  that  *^the  said 
yearly  rent  of  £214.  8s.  4d.''  (that  is,  the  rent  reserved  by  the  lease 
of  the  10th  of  April  1841),  "then  payable  by  the  d^ndant,  as 
"  tenant  to  the  said  lands  of  Curraghtown,  be  reduced  to  the  sum  of 
''£l4a  2s.  9^  being  £142.  6s.  S^d.  rent,  and  £5.  16s.  Od.  tithe 
'^rent-charge;  and  that  the  said  receiver  do  receive  such  reduced 
'<  rent  in  lieu  of  the  said  sum  of  £214.  8s.  4d.,  unHl  further  order!* 
I  have  called  attention  to  this  order,  and  especially  to  its  concluding 
words,  because  the  defendant  relied  strongly  on  the  fact  that  the 
order  does  not  show  what  the  nature  of  the  abatement  was.  But  no 
one  can  doubt  that  it  was  one  of  those  temporary  orders,  made  in 
the  progress  of  a  case,  not  for  the  purpose  of  enforcing  equities 
between  the  parties,  but  when  it  appeared  that  the  tenant  was 
unable  to  pay  his  rent.  The  effect  of  these  orders  is  now  quite 
settled ;  and  upon  that  subject  I  need  only  refer  to  the  elaborate  - 
judgment  of  Master  Murphy,  in  the  case  of  Byrne  v.  Kelly  (a),  the 
principles  laid  down  in  which  were  adopted  by  the  Lord  Chancellor, 
in  his  judgment  in  the  case  of  HanUUom  v.  Nagle  (ft).  From 
these  cases,  it  is  quite  clear  that  the  Court  of  Chancery  has  not,  and 
never  had,  any  jurisdiction  to  discharge  the  tenant  from  the  obliga- 
tion of  his  covenant — ^to  relieve  him  from  his  covenant  to  pay  the 
rent  reserved  in  his  lease.  It  may,  with  the  assent  of  the  parties, 
make  an  order  to  abate  the  rent,  pending  the  cause.  But  once  the 
cause  has  ceased  to  exist,  or  the  partiea  have  withdrawn  their 
consent,  the  Court  of  Chancery  has  no  authority  to  restrain  the 
inheritor  from  recovering  his  rent    Again,  in  Booih  v.  Dcdy  (c), 

(a)  8  It.  Jut.  177.  (*)  1  Lr.  Ch.  Rep.  61^17. 

(0  6  Ir.  Com.  Law  Bep.  400. 
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H.  T.  1861.  Crampton,  J,,  said  :—**  Further,  this  reduced  abatement  was  made 


Qu4€n'BBeHeh 


*'  bj  order  of  the  Court  of  Chancery,  and  it  has  never  been  held  that 
"  such  would  bind  the  landlord  when  he  resumed  the  possession  " 
So  far,  then,  we  have  ascertained,  by  authority  and  by  the  nature  of 
the  case,  what  the  effect  of  one  of  these  temporary  orders  was ;  and 
there  is  no  doubt,  from  the  statemrat  here,  that  this  was  merely  a 
common  order  to  abate  the  rent  vtUilJkrther  order. 

The  special  case  then  proceeds  to  state  that,  on  the  24th  of 
December  18499  a  petition  was  presented  to  the  Commissioners  for 
the  Sale  of  Incumbered  Estates  in  Ireland,  in  the  matter  of  the 
estate  of  Samuel  Dopi^ng,  owner,  ex  parte  W.  P.  Hoey,  petitioner. 
That  petition  was  presented  by  Hoey  against  S.  Dopping,  who 
represented  the  party  who  made  the  lease  of  the  1 31  of  June  1882, 
and  who  was  the  owner  of  the  fee,  subject  to  the  incumbrances ; 
and  in  it  the  petiiiooer  prayed,  amongst  other  things,  for  a  sale  of 
the  fee  of  the  lands  in  question.  And  it  appears,  from  an  examina^ 
tion  of  that  petition,  and  from  the  subsequent  statement  of  facts, 
that  there  were  charges  upon  the  fee  prior  to  the  lease  of  the  1st  of 
June  1832,  some  of  which  were  vested  in  the  petitioner ;  and  upon 
referring  to  the  amended  statement  of  the  special  case  [Exhibit  A, 
schedule  L,  denomination  12],  we  find  Bateman's  lease,  of  the  1st  of 
June  1832,  set  out  as  a  lease  for  three  lives  renewable  for  ever,  at  a 
•  rent  of  £105.  I6s.  Od.,  and  Uiis  observation  is  appended: — ^This 
"  tenant  paid  a  fine.  The  rent  is  under  the  value ;  and  it  may  be 
^  necessary,  for  the  protection  of  the  prior  creditors,  to  sell  discharg- 
^*  ing  of  this  lease.**  Accordingly,  a  conditional  order  having  been 
made  upon  that  petition,  an  absolute  order  for  the  sale  of  the  fee 
was  made  on  the  i7th  of  January  1850.  On  the  19th  of  February 
1850,  the  petitioner's  solicitor  filed  a  statement  of  facts,  which  is 
also  set  forth  in  the  amended  case  \  and  from  that  statement  of  facts 
it  appears  ^'  that  the  said  A.  J.  Dopping,  in  consideration  of 
"  pecuniary  fines,  made  two  several  leases,  for  lives  renewable  (oc 
'*  ever ;  one  bearing  date  the  1st  day  of  June  1832,  to  £.  Bateman, 
'*  since  deceased,  of  part  of  the  land  of  Curraghtown,  containing 
**^  126a.  Or.  30p.,  or  thereabouts,  English  statute  measure,  at  the 
^'yearly  rent  of  £105.  I6s.  Od. ;"  and  concluding  with  this  state- 
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ment:  <*  under  both  of  whiob  said  leases  the  tenants  have  valuable  H.  T.  1861. 

-, .  ,       . ,   ,  ,    .  ,  ,  /w.      .         Queen*8  Bench 

interests ;  and,  said  leases  being  subsequent  to  charges  affecting 

SOCHFORT 

**  the  estate  to  a  very  large  amount,  it  may  become  necessarj,  for  the  ,^^ 

**  protection  of  the  creditors  prior  thereto,  to  sell  discharged  of  said  ennis. 
**  leases ;  and  your  petitioner's  solicitor  requests  instructions  as  to 
''  whether  or  not  he  should  serve  any  notices  on  the  parties  claiming 
**  under  safd  leases,  or  how  he  should  act  in  relation  thereto.'* 
Pending  these  proceedings,  a  petition  had  been  presented  to  the 
Commissioners  of  the  Court  for  the. Sale  of  Incumbered  Estates,  at 
the  suit  of  J.  C.  Jones,  for  a  sale  of  Bateman's  interest  in  the  lands 
of  Curraghtown,  and,  on  the  3l8t  of  January  1850,  a  conditional 
order  for  the  sale  of  it  was  made ;  so  that  there  were  then  two 
petitions  pending,  one  of  which  prayed  for  the  sale  of  the  fee-simple, 
and  the  other  prayed  for  the  sale  of  Bateman's  interest  under  the 
lease  of  the  1st  of  June  1832.  A  petition,  which  was  founded  on  a 
further  statement  of  facts,  and  in  both  matters,  having  been  presented 
to  the  Court,  it  was,  on  the  19th  of  February  1850,  entertained  by 
the  Commissioners,  who  ordered  that,  as  regarded  the  two  leases,  the 
petitioners  should  be  at  liberty  to  proceed,  under  the  12  &  13  Ftc, 
c.  77,  sec.  36,  and  consolidate  the  matters ;  and,  in  pursuance  of 
that  permission,  a  petition  was  presented  in  the  two  matters.  It 
was  intituled,  ^<  In  the  Matter  of  the  Estate  of  Samuel  Dopping, 
"  owner ;  ex  parte  W.  P.  Hoey,  petitioner.  John  Bateman,  owner; 
"  ex  parte  J.  C.  Jones,  petitioner."  On  the  20th  of  March  1850,  a 
conditional  order  was  made  in  that  consolidated  matter.  On  the 
13th  of  April  1850,  that  conditional  order  was  made  absolute ;  and 
it  was  thereby  ordered  '^  that  the  lands  demised  by  the  lease  bearing 
''date  the  1st  of  June  1832,  in  the  supplemental  petition  in  these 
*'  matters  mentioned,  from  A.  J.  Dopping  to  E*  Bateman — that  is 
<<to  say,  126  acres  and  31  perches  of  the  lands  of  Curraghtown, 
'*  shall  be  sold  in  these  matters  discharged  of  the  said  lease,  such 
*'  sale  to  be  without  prejudice  to  the  rights  of  the  parties  interested 
"  in  the  said  several  estates  respectively,  in  relation  to  the  purchase- 
"  money  arising  from  the  sale  thereof,  shall  be  sold,  for  the  purpose 
**of  discharging  the  incumbrances  thereon."  That  order  having 
been  pronounced,  and  in  pursuance  of  the  13th  General  Order  of  the 
VOL.  13.  43  L 
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H.  T.  1861.  Incumbered  Estates  Court,  a  notice  was  served  on  Matthew  Ennis, 
Queen'M  S€Hch 
. — ^      the  defendant,  as  tenant  then  in  possession  of  the  lands  of  Curragh* 

SOCHFORT 

^^  town,  and  on  the  representatives   of  £.  Bateman ;   and  it  is  of 

SNNis.  some  importance  to  observe  that  that  notice,  given  to  Matthew 
Ennis,  the  defendant,  in  whom  the  sub-lessee's  interest  had  become 
vested,  was  a  notice  describing  M.  Ennis  as  *' holding  the  said 
'Mands  as  tenant  from  year  to  year,  at  the  yearly  rent  of  £106. 
**  I6s.  Od.**  It  would  seem  that  the  petitioner  was  ignorant  of  the 
nature  of  Ennis's  interest ;  therefore,  in  the  notice,  he  described 
Ennis's  interest  as  of  the  lowest  character,  leaving  it  for  the  tenant 
to  come  in  and  disclose  what  his  real  interest  was.  Had  the  lands 
been  sold  discharged  of  that  lease,  the  Court  had  authority  to  do  so. 
That  notice  having  been  given  to  the  tenants,  a  rental  was  prepared 
as  the  foundation  of  the  sale,  and  is  set  out  in  the  special  case.  It 
describes  the  holding  correctly,  and  states  the  yearly  rent  as  £148. 
2s.  9^*>  and  the  tithe  rentcharge  as  £5.  16s.  Od.,  and  the  net 
annual  rent  as  £142.  6s.  9^*  But  then  follows  this  observation : 
"Tenant's  tenure — Lease  dated  the  10th  of  April  1841,  for  a  life 
"  (since  deceased)  or  21  years  from  the  26th  of  March  1842,  at  the 
"  yearly  rent  of  £214.  8s.  44."  That  is  a  perfectly  correct  descrip- 
tion of  the  lease  in  question — correct  tit  omnibut;  and  then  follows 
this  observation :  "  This  rent  was  reduced  by  the  Court  of  Chancery 
to  the  sum  stated  in  the  rental."  That  description  is  perfectly 
accurate,  and  it  states  in  substance — nay,  actually  refers  to  the 
order — ^that  the  rent  reserved  is  £214.  8s.  4d.,  but  that  that  sum 
has  been  abated  by  the  Court  of  Chancery  to  the  sum  stated  in  the 
rental.  That  statement  was  inserted  to  prevent  any  complaint  on 
the  part  of  the  purchaser.  The  duty  of  the  Incumbered  Estates 
Commissioners  was  to  ascertain  and  state  the  tenant's  tenure ;  and 
this  circumstance  of  the  abatement  was  mentioned  to  put  the  pur- 
chaser on  his  guard.  The  Court  did  put  him  on  his  guard,  because 
it  adverted  to  the  order  of  the  Court  of  Chancery,  whereby  the 
rent  had  been  reduced.  When  one  comes  to  look  at  that  statement, 
coupled  with  the  case  of  Booth  v.  Dafy^  it  seems  that  if  that  rental 
had  been  incorporated  with  the  conveyance,  and  if  that  statement 
had  been  at  the  foot  of  the  conveyance  in  this  case,  it  would  have 
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been  identical  with  the  asLse  of  Booth  v.  Daly  ;  and,  interpreting  H.  T.  1861. 

•                             ,          -                    ,          ,        «    .      ^            ^  r^,                  Qu€en*»  Bench 
the  conveyance  by  reference  to  the  order  of  the  Court  of  Chanceiy,      , — ^ 

KOCHFOKT 

it  would  have  been  found  that  the  abatement  was,  in  its  nature  and  ^^ 

terms,  temporary ;  and  the  Court  would  have  been  coerced  to  come       ennis. 
to  the  same  decision  as  it  came  to  in  Booth  v.  Daly, 

The  defendant  here  relies  further  on,  and  has  set  forth,  that  on 
the  occasion  of  the  sale,  what  is  called  a  private  epitome  was  used : 
it  is  in  these  words:  *'  Lot  6 — The  fee  and  inheritance  of  that 
*^  part  of  the  lands  of  Curraghtown,  containing  126  acres  and  31 
*' perches,  held  by  Matthew  Ennis  under  a  terminable  lease,  and 
^* producing  the  yearly  rent  of  £142.  68.  9d."  It  does  not  say  that 
the  lands  are  held  at  that  rent ;  or  that  that  is  the  rent  reserved 
under  the  lease  of  the  10th  of  April  1841 ;  and  I  read  it  thus — 
<*  that  it  is  held  under  a  terminable  lease  as  then,"  that  is  to  say, 
at  the  time  of  the  sale,  ^^ producing  the  yearly  rent  of  £142.  6s.  9d." 
With  the  aid  of  these  two  documents,  the  sale  was  proceeded  with, 
and  took  place  on  the  21st  of  June  1850;  and  the  special  case 
states  that  £.  Rochfort,  the  plaintiff,  became  the  purchaser  of  the 
said  landsy  and  that  the  same  were  conveyed  to  him  by  a  deed 
of  the  19th  of  August  1850,  duly  executed  by  the  said  Commis- 
sioners.  The  plaintiff  therefore  acquired  the  fee  discharged  from 
the  lease  of  the  1st  of  June  1832,  but  subject  to  the  sub-lease 
of  the  10th  of  April  1841,  under  which  the  defendant  still  holds 
possession.  The  effect  of  the  sale  of  the  fee-simple  of  the  lands 
discharged  of  the  intermediate  interest,  but  dubject  to  the  lease  of 
the  10th  of  April  1841,  was  to  give  the  plaintiff  the  .same  rights, 
as  against  the  defendant,  as  if  he  had  purchased  the  reversion 
immediately  expectant  on  the  lease  of  the  10th  of  April  1841. 
If  it  were  not  for  the  5th  section  of  the  third  Continuance  Act 
(16  &  17  Vie.^  c.  64),  there  might  have  been  a  very  considerable 
practical  difficulty  in  the  way  of  the  plaintiff;  because,  as  he  is 
purchaser  of  the  fee-simple  of  the  lands,  discharged  of  the  lease 
of  the  1st  of  June  1832,  but  subject  to  the  lease  of  the  10th  of 
April  1841,  it  might  have  been  argued  that  he  had  not  acquired 
the  immediate  reversion  expectant  on  the  lease  of  the  10th  of 
April  1841;  that  it  was  merged,  and  that  therefore  he  had  no 
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H.  T.  1861.  right  to  sne   upon   it;  bat  the  16  &  17   Vic,,  c.  64,  8.  5,  saves 
Queen^s  Bench  .  .      „  .        ,.^     .  _, 
. bim  from  that  difficalty.     That  enactment  was  passed  to  save  par- 

SOCHFORT 

^  chasers  in  the  Incumbered  Estates  Court  from  the   necessity  of 

ENNis.  stating  their  title,  or  how  it  became  vested  in  them.  The  5th 
section  runs  thus: — ''Where  any  conveyance  or  assignment  has 
''been  made  before  the  passing  of  this  Act,  or  shall  hereafter  be 
"made  by  the  Commissioners,  subject  to  any.  lease,  under-lease 
"or  tenancy,  sach  conveyance  or  assignment  shall  be  deemed  to 
"afford  conclusive  proof  that  the  estate  or  interest  purporting  to 
"  be  conveyed  or  assigned  thereby  is  the  reversion  expectant  upon 
"such  lease,  &c.;  and  it  shall  not  be  necessary,  in  any  action 
"arising  out  of  or  connected  with  such  lease,  <&c.,  or  in  any 
"pleadings  in  such  action,  to  allege  or  prove  the  title  of  such 
"reversion  prior  to  the  said  conveyance  or  assignment."  The 
construction  which  I  pat  upon  that  section  saves  the  plaintiff 
from  all  technical  difficulty,  Had  gives  him  the  same  right  to 
sue  upon  the  lease  of  the  10th  of  April  1841  as  if  he  had  pur- 
chased the  reversion  immediately  expectant  on  that  lease;  and 
if  there  was  no  more  in  the  case,  the  rights  of  the  parties  would 
be  clear,  and  free  from  doubt.  Immediately  upon  the  sale,  if 
followed  by  a  conveyance,  the  order  of  the  Court  of  Chancery 
would  have  ceased  to  have  any  effect;  and  the  plaintiff  might, 
if  he  thought  fit  to  do  so,  have  continued  to  receive  the  abated 
rent ;  or  he  might  have  enforced  the  payment  of  the  larger  rent. 
It  is  to  be  observed  that  up  to  this  time  the  tenant  Matthew 
Ennis  has  not  been  found  to  have  intervened  in  the  Incumbered 
Estates  Court ;  he  was  however  served  with  a  notice ;  and  the 
parties  having  the  carriage  of  the  proceedings  for  the  sale  of 
the  lands  having  most  probably  got  notice  that  there  was  a 
sub- tenant  who. claimed  under  a  lease,  then  his  title  came  to 
be  discovered.  It  is  further  observable  that,  up  to  this  period, 
the  defendant  does  not  point  to  any,  one  act  or  order  of  the 
Incumbered  Estates  Court  reducing  the  rent.  The  argument  stood 
over  since  last  Term,  in  order  that  the  case  should  be  amended, 
and  made  more  precise.  All  the  proceedings,  up  to  the  time  of 
the  conveyance  from  the  Commissioners,  have  been  brought  before 
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us;   and  no  act  or  order  of  their's  reducing  that  rent   has   been  H.  T.  1861. 

J,   J,.  i"i/«,  -r.  ,  Queen's  Bench 

adverted  to  prior  to  the  date  of  that  conveyance.     It  is  not  shown       ..    y  ■  i»^ 

that  the  defendant  was   brought   before   the  Incumbered   Estates 

Court;  nor,  assuming  that  the  Incumbered  Estates  Commissioners        ennis. 

had  jurisdiction  to  make  this  reduction  permanent,  that  they  did 

in  fact  by  any  order  reduce  it  permanently. 

The  next  document  is  the  conveyance  from   the  Incumbered 

Estates  Commissioners  to  Rochfort,  the  plaintiff:  it  bears  date  the 

19th  of  August  1850;  and  by.it  two  of  the  Incumbered  Estates 

Commissioners  conveyed  to  the  plaintiff  ^'  all  that  and  those  part 

''of  the  lands  of  Curraghtown,  in  the  tenancy  of  Matthew  Ennis, 

''and  containing  126  acres  and  31  perches,  English  statute  mea- 

"sure,   situate  in   the   barony  of  Upper    Deece    and  county   of 

''Meath,  to  hold  the  same  unto  the   said   Francis   Rochfort,  his 

**  heirs   and   assigns,   for  ever,   subject  to  a  certain  indenture  of 

"lease  thereof,  made  to  William  James  Darcy,  and  dated  the  10th 

"day  of  April  1841,  for  a  life  (since  deceased)  or  twenty-one  years 

"to  be  computed  from  the  25th  day  of  March  1842,  at  the  yearly 

"rent  of  £142.  68.  9id.,  payable  half-yearly,  on  every  25th  day 

"of  March  and  29th  day  of  September  in  each  year."     That  is 

the  substance  of  the  conveyance,  so  far  as  it  is  necessary  to  advert 

to  it ;  and  the  question  now  arises,  whether  the  defendant  is  now 

liable  to  pay  to  the  plaintiff  the  full  rent  which  the  lessee  in  the 

lease  of  the  1 0th  of  April  )841  covenanted  to  pay,  and  which  he  is 

bound  to  pay,  unless  something  has  occurred  to  discharge  him  from 

that  liability  to  pay  that  full  rent  ?     The  defendant  says — "  I  admit 

"that  I  hold  as  tenant  under  the  lease  of  the  10th  of  April  1841  ;  I 

"  admit  that  the  interest  of  the  lessee  in  that  lease  has  become  vested 

"in  me ;  but  I  say  that  something  which  discharges  me  from  the 

"liability  to  pay  the  full  rent  has  intervened."     The  plaintiff  makes 

a  very  simple  case:  he  says — "  my  action  is  founded  on  the  lease 

"of  the  1 0th  of  April  1841,  which  is  not  controverted.     It  is  fur- 

"  ther  admitted  that  I  am  in  the  position  of  the  assignee,  of  the 

"  reversion  expectant  on  that  lease  ;   that  both  the  fee  and  the 

"immediate  reveraion  have  become  vested  in  me.     It  is  further 

"  admitted  that  the  defendant  is  assignee  of  the  interest  of  the  lessee 
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H.  T.  1861.  "Id  the  lease  of  the  10th  of  April  1841;  that  he  is  in  no  other 
'^  position,  and  has  no  other  right.  There  is  no  question  as  to  the 
*'  identity  of  the  lands ;  but  there  is  in  the  ponvejance  an  erroneous 
"recital  of  one  term  of  the  lease  in  question:  but  that  erroneous 
"  recital  is  at  once  displaced  by  the  production  of  the  lease  of  the 
"  10th  of  April  1841 ;  and  I  call  upon  the  Court  to  reject  that  erro- 
"  neous  recital."  Now  the  recital  is  this  : — '*  To  hold  the  same  unto 
^'  the  said  Francis  Rochfort,  his  heirs  and  assigns,  for  ever,  subject 
"  to  a  certain  indenture  of  lease  thereof  made  to  William  James 
"Darcy,  and  dated  the  10th  day  of  April  1841  for  a  life  (since 
'*  deceased)  or  twenty-one  years  to  be  computed  from  the  25th  day 
"  of  March  1842."  So  far  the  description  of  the  lease  is  accurate  in 
every  respect.  It  is  a  lease  to  W.  J.  Darcy ;  it  is  dated  the  10th  of 
April  1841  ;  it  t>  a  lease  for  a  life  or  twenty-one  years;  and  the 
term  is  to  commence  on  the  25th  of  March  1842 ;  and  the  gale  days 
are  also  correctly  stated.  But  then  intervenes  the  passage  which  is 
said  to  be  incorrect — ''  at  the  yearly  rent  of  £142.  6s.  Q^d."  The 
defendant  contends  that  the  recital  is  true,  and  makes  a  case  which, 
if  true  in  fact,  would  make  that  description  correct  in  all  its  parts. 

I  have  the  misfortune  to  differ  from  the  opinions  of  at  least  two 
of  the  other  Members  of  the  Court;  and  therefore  I  express  my 
opinion  with  the  greatest  diffidence ;  but  so  expressing  my  opinion, 
it  seems  to  me  that,  if  this  had  been  the  case  of  a  private  convey- 
ance and  purchase — if,  instead  of  the  Commissioners,  it  had  been 
Bateman  conveying  his  immediate  reversion,  and  that  he  had  con- 
veyed it  in  similar  terms,  misdescribing  the  lease  in  the  particukr 
to  which  I  have  adverted, — I  apprehend  that,  as  between  these  par- 
ties, there  would  have  been  no  question ;  and  that  the  tenant,  who 
admitted  that  he  held  under  the  lease  of  the  10th  of  April  1841,  and 
that  he  had  no  other  title,  and  who  failed  to  show  that  Rochfort  his 
landlord  had  abated  the  rent,  could  not  rely  upon  the  misrecital, 
and  say  that  it  gave  him  a  title  to  resist  the  performance  of  his 
covenants.  It  will  remain  however  for  us  to  see  whether  the  cir- 
cumstance that  the  conveyance  is  made  by  the  Commissioners  makes 
any  difference  in  the  case. 
,  The  question  rests  on  the  passage  in  the  conveyance,  **ai  the 
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yearly  rent  of  £142.  68.  9^^."    The  case  was  argued,  not  only  with  H.  T.  1861. 

,  .,.        ,          .       ^           .         ,     .      ,                       ., ,           .               Queen's  Bench 
great  ability,  but  the  Court  has  derived  every  possible  assistance       — -v ' 

,  KOCHPORX 

from  the  learned  Counsel.    As  I  understood  the  argument  of  Mr.  ^^ 

Walshef  the  defendant  contends,  first,  that  the  Commissioners  had  ennis. 
authority  and  jurisdiction  to  ascertain  and  settle  the  terms  of  the 
tenancy  subject  to  which  they  sold  the  lands  in  fee;  and  that  in 
doing  so  they  might  make  permanent  the  temporary  abatement  of 
the  rent  For  the  purpose  of  establishing  these  propositions,  we 
were  referred  to  the  12  &  13  Vic,  c.  77,  ss.  16  and  23.  The 
defendant  further  contended  that  the  Commissioners  did  in  fact, 
in  some  way  or  other,  exercise  that  authority;  and  urged  that, 
upon  its  true  construction,  the  conveyance  itself  proves  that  they 
had  done  so.  He  also  relied  upon  the  12  &  13  Vie.^  c.  77,  ss.  27 
and  45,  to  show  the  potent  effect  of  that  oonveyance,  and  its 
binding  obligation  on  the  whole  world.  Now,  the  15th  section 
is  the  one  which  gives  the  Commissioners  "the  jurisdiction  of  a 
'*  Court  of  Equity  for  the  investigation  of  title,  and  for  ascertain- 
"ing  and  allowing  incumbrances  and  charges,  and  the  amounts 
'<  due  thereon,  and  settling  the  priority  of  such  incumbrances  and 
'^charges  respectively,  and  the  rights  of  the  owners  and  others; 
''and  generally  for  ascertaining  and  allowing  the  rights  of  all 
''persons  in  any  land  or  lease  in  respect  of  which  application 
"may  be  made  under  this  Act."  The  23rd  section  enacts,  "that 
"where  a  sale  shall  be  made  under  this  Act,  the  Commissioners 
"  shall,  where  and  so  far  as  they  may  deem  necessary  for  the  pur- 
"  poses  of  such  sale,  ascertain  the  tenancies  of  the  occupying 
"  tenants,  and  of  any  lessees  or  under-lessees  whose  tenancies, 
"leases  or  under-leases  affect  the  land  or  lease,  or  part  thereof, 
"to  be  sold,  and  may  give  such  notices,  and  make,  or  cause  to 
"  be  made,  such  inquiries  as  they  shall  think  necessary  for  ascer- 
"  taining  and  securing  the  rights  of  such  tenants,  lessees  or  under- 
'^  lessees."  These  were  the  two  sections  referred  to  by  the  Counsel 
for  the  defendant,  to  support  his  position  that  the  Commissioners 
had  authority  to  ascertain  and  settle  tenancies,  and  to  make  per- 
manent abatements  in  the  rent. 

The  plaintiff,  on  the  other  hand,  contended  that,  although  it  was 
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H.  T.  1861.  the  duty  of  the  Commissioners  to  ascertain  the  terms  of  the  existing 
Queen's  Bench  ,        ,   «        .  ,,.,.., 

- — / tenancies,  and  to  define  them  so  as  to  settle  the  rights  of  the  parties, 

BOCHFORT 

1^,  they  had  no  authority  to  alter  those  terms ;  and  that,  in  reference 

ENNis.  iQ  lessees,  they  were  merely  to  ascertain  the  instrument  under  which 
the  lessees  held,  and  to  sell  the  lands  subject  to  it.  He  further 
contended  that,  even  supposing  that  the  Commissioners  had  this 
jurisdiction,  and  that  they  might  do  these  acts,  the  defendant  had 
wholly  failed  to  show  that  the  Commissioners  have  in  fact  exercised 
this  jurisdiction.  For  the  purposes  of  the  conclusion  at  which  I 
have  arrived,  it  is  not  necessary  to  offer  any  opinion  whether  the 
Commissioners  had  authority,  of  their  own  motion  or  otherwise,  to 
alter  the  terms  of  existing  tenancies.  It  is  one  thing  to  say  that 
they  have  a  right  to  ascertain  the  title  to  the  land  or  lease  to 
be  sold,  and  to  give  the  purchaser  of  the  land,  or  of  the  lessee's 
interest,  a  Parliamentary  title  against  all  the  world ;  but  it  is  another 
question  whether,  in  ascertaining  tenancies,  they  have  authority  to 
alter  the  existing  terms  of  a  tenancy,  and  then  to  give  the  tenant 
a  Parliamentary  title  against  all  the  world.  On  that  question,  I 
entertain  grave  doubt ;  but  it  is  unnecessary  for  me  now  to  express 
any  opinion  on  it ;  and,  for  the  purposes  of  my  present  judgment,  I 
assume,  in  the  fullest  and  most  ample  terms,  that  the  Commissioners 
had  the  jurisdiction  ascribed  to  them  by  the  defendant ;  and  that, 
either  upon  the  application  of  the  parties,  or  at  their  own  discretion, 
they  might  have  altered  the  terms  of  the  lease  of  the  10th  of  April 
1841,  by  reducing  permanently  the  rent  therein  reserved  to  the 
lesser  rent  of  £142.  6s.  9^d.  But  assuming  that  the  Commissioners 
had  such  authority,  yet,  in  my  opinion,  the  defendant  has  failed  to 
show,  in  point  of  fact,  that  this  permanent  alteration  in  the  terms  of 
the  tenancy  ever  took  place.  In  order  to  establish  his  case,  the 
defendant  should  have  been  able  to  show  us  that,  by  some  order 
of  the  Commissioners  prior  to  the  conveyance  itself,  this  abatement 
of  the  rent  had  been  made  permanent.  It  was  upon  that  account 
that  I  referred  to  the  circumstance  that  the  defendant  is  not  brought 
into  connection  with  the  proceedings  before  the  Commissioners ;  and 
though  the  special  case  has  been  amended,  and  though  the  parties 
have  had  an  opportunity  to  do  so,  the  defendant  has  failed  to  show 
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118  that,  anterior  to  the  execution  of  the  conveyance  itself,  there  was  H.  T.  1861. 
any  judicial  act  or  order  by  the  Commissioners  affecting  the  terms 
of  this  lease,  and  the  amount  of  the  rent.  If  the  Commissioners  had 
this  jurisdiction,  it  was  to  be  exercised,  not  capriciously,  or  accord- 
ing to  whim,  but  by  an  order,  against  which  the  parties  would  have 
had  the  right  and  the  opportunity  of  appealing.  I  assume  that  they 
had  the  jurisdiction  to  make  such  an  order  ;  but  the  defendant  has 
not  satisfied  me  that,  irrespectively  of  the  recital  in  the  conveyance, 
there  is  any  evidence  of  such  an  order  having  been  made.  I  have 
applied  to  this  case  a  test  which  I  always,  when  at  the  Bar,  found 
to  be  convenient : — how  is  the  defendant  to  plead  the  defence  which 
he  has  set  up  ?  And  supposing  that  this  had  been  an  action  of  cove- 
nant by  the  assignee  of  the  reversion  against  the  assignee  of  the 
lessee,  and  that  the  defendant  admitted  the  lease,  and  that  he  was 
bound  by  the  covenants  in  it,  how  was  he  to  plead?  He  should 
have  specially  pleaded  an  order  or  judicial  act  of  the  Commissioners 
reducing  the  rent;  but  he  now  only  points  at  the  recital  in  the 
conveyance,  which  is  a  ministerial  act,  and  calls  upon  the  Court 
to  infer  that,  by  some  order,  the  Commissioners  did  in  fact  reduce 
the  rent  permanently.  I  should  have  thought  that  the  defendant 
would  have  pleaded — ^'  I  admit  that  I  am  bound  by  this  lease  and 
''by  the  covenants  contained  in  it;  but  the  Commissioners  had 
"authority  to  reduce  the  rent  permanently:  they  did  so  by  an 
''order  of  such  a  date;  and  although  they  sold  the  fee  subject 
"to  such  a  tenancy,  I  am,  by  reason  of  that  order,  discharged 
"  from  the  liability  to  pay  the  higher  renf  The  defendant,  how- 
ever, does  not  plead  in  that  way;  but  points  to  what  the  plaintiff 
calls  an  erroneous  recital  in  the  conveyance,  but  which  the  defendant 
says  is  a  true  recital,  and  asks  the  Court,  upon  the  authority  of 
Errington  v.  Rorke  (a),  to  infer  everything  in  his  £avor.  But 
Errington  v.  Rorke  is  a  totally  different  case ;  in  it  the  Commis- 
sioners had,  beyond  question,  conveyed  the  lands  to  the  purchaser : 
and  what  the  House  of  Lords  said  was,  that  where  the  Incumbered 
Estates  Commissioners  have  jurisdiction,  and  have  done  a  thing 
within  that  jurisdiction,  then,  upon  the  cogent  terms  of  the  12  &  13 

(a)  9  Ir.  Com.  Law  Bep.  357. 
VOL.   13.  44  L 
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H.  T.  1861.   yic    c.  77,  sec.  49,  we  are  bound  to  presume  everything  in  favor 
Queen's  Bench  •»  »  »  r  ^         o 

of  their  act.  But  the  defendant  rests  his  defence  simply  npon  this 
convej^ce,  to  which  he  is  not  a  party,  and  calls  upon  us  to  infer 
that  the  Commissioners  exercised,  in  some  way  or  other,  their  juris- 
diction in  his  favor.  I  think  that  it  would  be  too  strong  so  to 
construe  the  recitals  in  the  conveyance;  and,  on  the  contrary,  I 
adopt  the  construction  so  very  clearly  brought  before  us  by  Mr. 
Flafutgan.  I  think  that  it  is  the  true  construction;  and  that  for 
the  purposes  of  this  action  we  ought  to  reject  that  portion  of 
the  description  of  the  lease,  to  look  at  the  conveyance  and  the 
lease  together;  and  looking  at  them  together,  irrespectively  of 
the  other  documents,  I  think  that  this  is  more  than  an  erroneous 
description,  and  that  we  ought  to  reject  it,  and  give  judgment 
for  the  plaintiff. 

In  forming  the  opinion  I  have  just  expressed,  I  have  excluded  all 
extraneous  matter ;  and  have  put  the  case  in  the  strongest  way  in 
favor  of  the  defendant.  If  I  have  been  wrong  in  assuming  that  the 
Commissioners  had  jurisdiction  to  alter  the  terms  of  the  tenancy,  the 
case  would  be  much  stronger  in  favor  of  the  plaintiff;  and  although 
I  have  stated  the  facts  at  large,  I  have  confined  myself,  in  the 
opinion  which  I  have  expressed,  to  the  conveyance,  and  to  the 
lease.  Let  u&  now  read  the  conveyance  by  the  light  of  the  sur- 
rounding circumstances ;  by  which  I  mean  the  tenant's  lease ;  the 
admitted  fact  that  the  defendant  is  in  possession  as  assignee  of  the 
lease,  and  holds  under  the  order  of  the  Court  of  Chancery;  the 
rental,  and  the  epitome.  If  we  are  at  liberty  to  refer  to  these 
documents,  the  reference,  so  far  from  strengthening  the  defendant's 
case,  makes  the  plaintiff's  case  free  from  all  doubt ;  and  shows  that 
what  has  been  done  is  substantially  the  same  as  in  Booth  v.  Daly. 
In  Booth  V.  Dafyf  the  conveyance  referred  to  a  schedule  which 
was  affixed  to  it;  and  which  thus  described  the  lease,  subject  to 
which  the  lands  had  been  sold: — ''Lease  dated  the  Ist  of  Novem- 
"ber  1810,  from  W.  W.  to  P.  D.,  for  the  Ufe  of  C.  B.  The  rent 
*<  reserved  by  lease  is  £23.  19s.,  late  Irish  currency,  abated  to  the 
^*  sum  stated  in  the  rental,  which  includes  tithe  rentcharge."  There 
was  nothing  in  that  case  to  show  how  the  abatement  had  taken 
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place.     Upon  the  documents,  it  would  appear  to  me  that  Booth  v.  H.  T.  1661. 

Queen's  Bench 
Dcuy  IB  more  difficult  to  deal  with  than  the  present  case ;  and  was     ■—   v     -"^ 

ROCHFORT 

Stronger  for  the  defendant    For,  if  we  are  to  read  the  conveyance  ^^ 

in  the  present  case  bj  the  light  of  documents,  we  find  how  this  ennis. 
reduction  was  made ;  and  we  find  that  the  sale  was  a  sale  subject 
to  the  lease,  but  describing  the  rent  as  having  been  reduced  bj  an 
order  of  the  Court  of  Chancery.  Now  in  Booth  v.  Daly^  Cramp- 
ton,  J.,  in  delivering  his  judgment  as  to  whether  the  conveyance 
of  the  Commissioners  can  have  any  greater  effect  than  one  made 
between  , private  parties,  said: — *' Further,  this  reduced  abatement 
'*  was  made  by  order  of  the  Court  of  Chancery,  and  it  has  never 
*'been  held  that  such  would  bind  the  landlord  when  he  resumed 
"  possession.  How  could  this  statement  create  a  right  in  the  Com- 
^*  missioners  to  sell  subject  to  the  abated  rent  ?  The  Act  of  Parli»i- 
*'  ment  is  against  that  view,  for  it  says,  the  Commissioners  shall  sell 

*'  subject  to  the  tenancies  and  leases The  Commissioners 

''  would  have  been  bound  to  put  in  the  abated  rent,  if  the  tenant 
'*  had  produced  a  new  lease,  or  anything  under  seal,  to  show  that 
*' abatement;  but  without  that  it  could  not  be  done.  The  schedule 
''does  not  state  that  the  abatement  was  done  by  any  act  which 
"would  affect  the  reversion;  there  is  nothing  like  a  statement 
"of  a  perpetual  reduction;  and  the  original  contract  being  by 
"deed,  could  only  be  dissolved  eo  ligamine  quo  ligaiur.  Bj  law 
"it  was  only  a  temporary  reduction."  In  that  same  case,  Lefroy, 
C.  J.,  says,  in  his  judgment: — "This  a  special  case,  raising  the 
"  question  that  originated  in  an  action  brought  by  a  landlord  against 
"his  tenant;  suing  him  for  a  certain  rent  reserved  by  a  lease 
"  executed  under  the  hand  and  seal  of  the  tenant ;  and  the  answer 
"of  the  tenant  is  not  a  release  of  the  rent,  nor  a  covenant  or 
"agreement  to  abate  the  rent,  nor  any  legal  principle  that  would 
"  be  an  answer  in  a  Court  of  Law  to  the  action  brought  on  this 
"lease.**  Every  word  of  that  passage  appears  to  me  to  be  appli- 
cable to  the  present  case.  Again — ''  It  is  not  disputed,**  said  the 
Lord  Chief  Justice,  *'  that  the  plaintiff  was  assignee  of  the 
"  reversion,  incident  to  which  the  rent  was  attached,  for  the  con- 
"veyance  passed  the  reversion  subjent  to  the  lease;  and  so  the 
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H.  T.  1861.  '' assignee  of  that  reversion  became  entitled  to  the  rent  reserved 

sf^, f    ^'by  that  lease.    It  is  tme,  and  I  will  take  it  in  the  strongest 

<<  way,  that  this  abatement  was  made  by  a  note  in  writing  under  the 
ENNis.  <<hand  of  the  former  owner  of  the  lands,  that  they  were  held 
"  at  an  abated  rent ;  but  there  is  no  authority  to  show  that  such 
<<  a  note  in  writing  could  be  an  answer  to  an  action  of  debt  or 
*' covenant,  or  an  ejectment  brought  on  that  lease."  And  again, 
the  Lord  Chief  Justice  said: — "If  they  intended  to  sell,  sob- 
^'ject  only  to  the  abated  rent,  they  might  have  so  stated;  bot 
''I  am  at  a  loss  to  find  any  jurisdiction  giving  them  power  to 
"take  upon  themselves  to  decide  a  question  between  landlord 
"and  tenant,  of  a  dubious  character;  they  have  nothing  to  do 
"but  state  the  true  condition  of  the  property,  and  apprise  the 
"purchaser  fairly  upon  what  terms  he  purchases,  that  he  may 
"know  there  is  a  lease  giving  him  a  legal  title  to  a  rent,  but 
"  that  there  may  be  an  equitable  title  to  reduce  that  rent,  that 
"  an  abated  rent  had  been  received ;  and  they  give  the  purchaser 
"notice  of  that  abatement,  reserving  to  the  tenant  the  right  to 
"  that  abatement  if  he  be  entitled  to  it.  A  mere  temporary  abate- 
"ment  will  not  deprive  the  owner  of  the  estate,  or  his  creditors 
"  who  may  be  seUing  it,  of  the  right  to  the  larger  rent."  Now 
so  far  as  I  have  read  that  judgment,  I  adopt  every  word  of  it. 
It  is  applicable  to  the  case  now  before  us;  and  if  I  am  right  in 
reading  this  conveyance,  with  the  aid  of  the  other  docomeDts, 
the  case  is  infinitely  stronger  for  the  plaintiff  than  Booth  t. 
Daly;  for  there  is  a  reference  to  the  order  of  the  Court  of 
Chancery,  which  made  the  abatement,  and  shows  it  to  be  tem- 
porary in  its  end  and  character. 

My  judgment  then  is,  assuming  the  Commissioners  had  the  fullest, 
most  ample,  and  extraordinary  authority  that  has  been  claimed  for 
them,  yet  that  the  defendant  has  failed  to  show  that  they  have  in  fact 
exercised  that  authority  in  his  favor.  I  am  of  opinion,  therefore, 
that  the  plaintiff  is  entitled  to  our  judgment  for  the  greater  rent. 

Hates,  J. 

My  Brother  Fitzqsrald  has  gone  so  folly  into  the  fiacts  of  this 
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case,  the  reasons  upon  which  his  judgment  is  founded,  and  the  H.  T.  1861. 
authorities  bearing  upon  the  case,  that  I  should  hold  myself  inex-     > — ^, — 
cusable  if  I  were  to  go  into  the  matter  at  any  length.     Little  more  ^ 

remains  for  me  to  do  than  to  express  my  concurrence  in  the  bnnis. 
conclusion  at  which  he  has  arrived.  I  do  not  think  it  necessary 
to  question — indeed  for  the  purposes  of  this  case,  I  am  willing  to 
concede  to  the  Incumbered  Estates  Court,  all  the  transcendant 
powers  which  have  been  demanded  for  it — that  the  Commissioners 
might  have  conveyed  these  lands  subject  to  any  lease  or  to  any 
tenure  which  they  thought  right  to  specify  on  the  face  of  their 
conveyance ;  and  that  it  was  possible  for  them  to  have  perpetrated 
injustice  to  an  indefinite  extent :  yet,  it  is  not  too  much  for  us  to 
inquire  whether  they  have,  in  fact,  done  all  this  ?  Whatever  be  the 
effect  of  their  conveyances,  they  must  be  construed  precisely  as 
those  of  any  other  persons.  And  now  let  us  see  what,  according  to 
the  true  construction  of  the  deed,  has  been  done  here.  The  first 
material  statement  is,  that  these  lands  are  to  be  held  '*  subject  to  a 
certain  indenture  of  lease.**  It  is  not  a  tenancy  made  up  partly  of 
a  lease  and  partly  of  an  agreement,  but  it  is  *^  subject  to  a  certain 
indenture  of  lease ; "  and  then  the  conveyance  goes  on  to  specify 
this  lease — to  specify  it,  not  in  the  usual  way  in  which  leases  are 
specified,  by  date  and  parties,  but  by  giving  several  ear-marks — 
namely,  the  person  to  whom  the  lease  was  granted  (W.  J.  Darcy) ; 
the  date  of  the  lease  (the  10th  of  April  1841) ;  the  tenure  of  the 
lease  (for  a  life,  since  deceased,  or  twenty-one  years) ;  the  gale  days 
(the  26th  of  March  and  the  29th  of  September) ;  «nd  the  rent  (at 
the  yearly  rent  of  £142.  6s.  gjd.,  payable  half-yearly).  Now,  the 
conveyance  has  erred  in  only  one  (the  rent)  of  all  these  specified 
particulars ;  and  if  this  were  an  ordinary  deed,  I  think,  upon  its 
true  construction,  we  should  hold  that  this  was  an  erroneous  setting 
forth  of  the  rent  intended  to  be  set  forth ;  that  the  true  intent  and 
meaning  of  the  Commissioners  was  to  set  forth  the  rent  as  reserved 
in  the  lease  of  the  10th  of  April  1841 ;  and  that  enough  remained 
to  enable  us  to  ^t  and  specify  the  lease.  In  arriving  at  this  conclu- 
sion, I  do  not  think  I  at  all  encroach  on,  but  rather  am  governed  by, 
the  decision  in  Errington  v.  Rorke.    There  the  conveyance  of  the 
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H.  T.  1661.  Commissioners  was  found  to  be  not  accurate  in  all  its  parts.    But 
Queen's  Bench     ,_  «-r,,,.  .  ,  .1^ 

^-'■■y  '  ">     the  House  of  Lords,  dealing  with  and  construing  that  conveyance 

^^  as  they  would  deal  with  any  other  conveyance,  held  that,  though 

ENNis.       inaccurate,  it  was  sufficient  to  pass  the  lands.     So,  here,  though  the 

description  as  to  the  rent  is  inaccurate,  yet  the  lease  is  sufficiently 

specified  in  the  conveyance  to  enable  us  to  correct  the  statement  as 

to  the  rent 


O'Bbien,  J. 

In  this  case,  I  have  arrived  at  a  conclusion  different  from  that  of 
my  two  learned  Brethren  who  have  preceded  me,  and  am  of  opinion 
that  the  first  three  questions  should  be  answered  in  favor  of  the 
defendant,  and  that  judgment  should  be  given  for  him  accordingly. 
With  respect  to  the  fourth  question,  I  think  we  should  decline  to 
answer  it,  and  that  it  should  be  struck  out.  An  answer  to  it  is,  in 
fact,  not  necessary  for  the  purposes  of  the  case,  and  it  is  objection- 
able in  point  of  form,  as  it  requires  us  to  pronounce  upon  the  future 
rights  and  liabilities  of  the  parties ;  and  I  think  we  should  exceed 
our  powers  by  answering  it.  With  respect  to  the  substantial  ques- 
tions before  us,  it  must  be  admitted,  by  any  one  who  has  heard  the 
able  arguments  of  Counsel  and  the  judgments  of  my  learned 
Brethren,  that  the  case  is  one  of  difficulty ;  but,  having  given  it 
every  attention  in  my  power,  I  have  come  to  a  conclusion  in 
defendant's  favor,  upon  grounds  with  which  I  should  feel  per- 
fectly satisfied  were  it  not  that  I  differ  therein  from  two  Members 
of  the  Court.  In  discussing  the  question  of  the  construction  and 
effect  of  the  Incumbered  Estates  Court  conveyance  of  1860,  much 
of  the  argument  has  been  directed  to  the  extent  of  the  powers 
given  to  the  Commissioners,  by  their  statutes,  to  deal  with  tenancies ; 
how  far  they  could,  without  exceeding  those  powers,  alter  the  terms 
of  the  contract  between  landlord  and  tenant ;  and  put  the  tenant,  by 
their  conveyance,  in  a  better  condition  than  he  had  been  before. 
Plaintiff's  Counsel  contend  that,  in  the  case  now  before  us,  the 
Commissioners  had  no  power  to  reduce  the  rent  in  the  lease,  or  to 
make  permanent,  by  their  conveyance,  an  abatement  which  was 
theretofore  only  temporary ;  and  they  also  contend  that,  even  sup- 
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posinff  the  Commissioners  had  such  a  power,  they  have  not,  in  fact,  H.  T.  1861* 
'^  Queen' $  Bench 
exercised  it;  and  that  the  conveyance  of  1850,  according  to  its     / — -> 

,      ,  ,  ^  «        ,      .  ,  .         ,         BOCHFOBT 

true  construction,  had  not  the  effect  of  reducing  the  rent  in  the  ^^ 

lease,  or  of  entitling  the  defendant  to  hold  under  the  lease  at  the       bnnis* 
abated  rent    Plaintiff's  Counsel  have  argued  this  question  of  the 
Commissioners'  powers — ^first,  for  the  purpose  of   showing    that 
plaintiff  would  not  be  bound  by  the  abatement,  even  supposing  the 
conveyance  to  bear  the  construction  contended  for  by  defendant; 
and,  secondly,  as  a  ground  why  we  should  not  put  such  a  construc- 
tion upon  it,  inasmuch  as  plaintiff  contends  that,  by  doing  so,  we 
would  decide  that  the  Commissioners,  in  executing  such  a  convey- 
ance, had  exceeded  their  statutable  powers.    It  appears  to  me  that, 
in  this  case  (as  was  said  by  Crampton,  J.,  in  Booth  v.  Dafy)  (a),  the 
question  is,  ^*  What  have  the  Commissioners  really  done,  and  wluit 
is  the  effect  of  their  conveyance  ?  "  and  that  we  should  uphold  their 
act,  and  give  effect  to  what  they  have  done,  without  questioning  the 
existence  of  their  power  to  do  so,  or  the  propriety  of  their  exercise 
of  that  power.    The  judgment  of  the  House  of  Lords  in  Rorke  v. 
Errington  (6),  adopting  the  opinion  of  the  Judges,  as  stated  by  Mr. 
Justice  Willes,  shows  the  extent  to  which  the  Court  should  go  in 
upholding  the  conveyance.    In  page  369,  Willes,  J.,  says  that  even 
the  consent  of  the  lessees  in  that  case  should  (if  necessary)  be 
absolutely  presumed  in  favor  of  the  conveyance.    That  opinion  is, 
I  think,  fully  warranted  by  the  sections  of  the  Act  to  which  he 
refers,  particularly  the  49th  section,  which  expressly  provides  that 
**  every  conveyance  and  assignment  executed,  and  every  order  made 
^*  by   the  Commissioners,  shall,   for    all    purposes,   be  conclusive 
*' evidence  that   every  application,  consent^  and  act  whatsoever, 
"which  ought  to  have  been  made,  given,  and  done  previously  to 
*Uhe  execution  of  such  conveyance,  had  been  made,  given,  and 
"  done,  by  the  person  authorised  to  make,  giv.e,  and  do  the  same.'' 
It  is  difficult  to  conceive  words  more  express,  or  more  clearly  war- 
ranting the  decision  of  the  House  of  Lords.    I  need  not  refer  to  the 
other  sections  on  which  Justice  Willes  relied.    Plaintiff's  Counsel 
however  contend  that,  so  far  as  regards  tenancies,  the  effect  of  this 

(a)  6  It.  Com.  Law  Rep.  466  &  471.  W  9  Ir.  Com.  Law  Rep.  857. 
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H.  T.  1861.  49th  section  is  modified  materiallj  by  the  preceding  23Fd  and  27th 

Queen's  Bench  -,.  1  •.io,<«t.«  *., 

V— V sections  of  the  Act ;  that,  under  the  23rd  section,  the  powers  of  the 

Commissioners  is  confined  to  the  ascertainment  of  the  rights  of  the 
ENNis.  tenants,  and  to  the  securing  of  those  rights,  having  regard  also  to 
the  rights  of  the  creditors  and  owners ;  but  that  the  Commissioners 
are  not  entitled  to  abate  the  tenants*  rents,  or  to  confer  upon  them 
any  rights  which  they  did  not  previously  possess :  and  that^  under 
the  27th  section,  the  effect  of  the  conveyance  was  to  discharge  the 
purchaser  from  all  leases,  agreements,  &c.,  not  mentioned  in  the 
conveyance,  or  schedule  thereto,  but  was  not  to  make  the  purchaser 
subject  to  leases  or  tenancies  not  otherwise  subsisting.  And  plun- 
tiff'a  Counsel  further  contend  that,  in  the  present  case,  even 
supposing  the  Commissioners  had  power  to  entertain  a  claim  for 
the  abatement,  and  to  decide  in  its  favor,  yet  that  no  such  claim  or 
decision  was,  in  fact,  ever  made.  It  appears  to  me,  with  respect  to 
the  23rd  section,  that,  even  if  the  question  depends  upon  the  extent 
of  the  powers  thereby  given  to  the  Commissioners,  it  would  be 
difficult  to  maintain  the  limited  construction  put  upon  it  by 
plaintiff's  Counsel.  That  section  empowers  the  Commissioners  to 
ascertain  the  tenancies  of  occupying  tenants,  lessees,  or  under- 
lessees,  whose  tenancies  affect  the  lands;  and  it  then  expressly 
directs  that  the  sale  shall  be  made  subject  to  such  tenancies  as  it 
should  appear  to  the  Commissioners  the  sale  should  be  made  subject 
to.  Supposing  then  that  a  tenant,  holding  under  a  lease,  should 
(upon  the  ground  of  some  agreement  subsequent  to  the  lease)  daim 
a  right  to  have  the  terms  of  the  lease  modified,  either  by  abatement 
of  rent  or  otherwise,  and  to  have  the  lands  sold  subject  to  soch 
lease,  so  modified,  can  it  be  held  that  the  Commissioners,  who  have 
authority  to  deal  with  the  entire  estate  in  the  lands,  who  are 
empowered  by  the  23rd  section  to  sell  them,  subject  to,  or  dis- 
charged from,  any  particular  lease,  without  reference  to  the  strict 
legal  rights  of  the  parties,  and  even  to  sell  them  subject  to  an 
under-lease,  though  discharged  of  the  lease  out  of  which  such 
under-lease  was  derived,  yet  that  the  Commissioners  would  not  be 
authorised  to  entertain  and  decide  upon  that  claim  ?  If^  under  the 
23rd  section,  they  have  the  power  of  dealing  with  the  claim,  I  do 
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not  see  how  the  propriety  of  their  decision  can  be  disputed  here.  H.  T.  1861. 
In  my  opinion  however  the  question  in  this  case  does  not  depend  *!?**  ?f 
upon  the  extent  of  the  powers  given  by  the  23rd  section.  The 
24th  section  provides  that  every  conveyance  by  the  Commissioners  ennis. 
shall  "  express  or  refer  to  the  tenancies,  leases,  and  under-leases  (if 
any)  .  .  .  subject  to  which  the  sale  is  made;"  and  the  27th 
section  enacts  that  every  conveyance  of  the  Commissioners  "  shall 
"be  effectual  to  pass  the  fee-simple  and  inheritance  of  the  land 
"  thereby  expressed  to  be  conveyed,  mjtjeet  to  tuck  tenancietf 
*^  leases^  and  under-leiues  as  shaU  he  expressed  or  referred  to 
^^ihereifiy  as  aforesaid;  but  (save  as  therein  provided)  discharged 
«  from  all  other  estates,  titles,  ^c."  I  see  no  ground  for  holding  (as 
contended  for  by  plaintiff's  Counsel)  that  the  effect  of  this  section 
should  be  limited  to  the  protection  of  the  purchaser :  and,  reading 
it  in  connection  with  the  49th  section,  the  clear  result  of  both 
appears  to  be,  that  if,  in  this  case,  the  conveyance,  according  to  ita 
true  construction,  purport  to  convey  the  lands  to  the  purchaser 
subject  to  a  tenancy  at  the  lesser  rent,  we  should  give  effect  to  that 
construction,  and  hold  the  purchaser  bound  by  the  abatement,  and 
entitled  only  to  recover  such  lesser  rent,  without  considering  whe- 
ther the  Commissioners  had  or  had  not  power  under  the  statute  to 
entertain  the  question  of  an  abatement,  or  whether  their  decision  on 
that  qaestion  was  in  accordance  with,  or  contrary  to,  the  clear  righta 
of  the  parties ;  and  that  we  should  do  so  even  without  inquiring 
whether,  in  the  proceedings  before  the  Commissioners  previous  to 
the  conveyance,  such  abatement  had  in  £act  been  claimed  by  the 
tenants,  or  acceded  to  by  them.  Assuming,  for  the  present,  that 
the  construction  of  the  conveyance  contended  for  by  defendant  is 
correct,  it  follows,  in  my  opinion,  from  the  49th  section,  that  if,  on 
the  one  hand,  the  Commissioners  had,  under  the  23rd  section,  the 
power  of  abating  the  rent  during  the  residue  of  the  tenancies,  then 
we  should  consider  that  conveyance  as  conclusive  evidence  that  all 
previous  applications  and  proceedings  requisite  for  such  purpose  had 
been  previously  made  and  taken  ;  but  if,  on  the  other  hand,  accord- 
ing to  plaintiff's  argument,  the  Commissioners  had  no  such  power 
without  the  consent  of  the  parties,  that  then,  in  the  words  of 
VOL.  13.  45  L 
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H.  T.  1861.  Willes,  J.,  in  Rorke  ▼.  JErrington^  we  should  presumey  in  favor  of 
Queen's  Bench 
^— -^     the  conveyance,  that  such  consent  had  been  given*    Independent 

ROGHFOBT 

^^  however  of  these  questions,  as  to  the  construction  of  the  statute  and 

EHins.  the  Commissioners'  powers  tinder  it,  I  do  not  see  how,  in  this 
particular  case,  the  purchaser  who  claims  under  the  conveyance 
from  the  Commissioners,  and  has  no  rights  as  against  the  tenant 
except  what  he  derives  under  it,  can  deny  that  he  is  bound  by  its 
provisions,  or  can  assert  against  the  tenant  a  right  inconsistent  with 
those  provisions,  upon  the  ground  that  the  Commissioners  had  no 
power  to  make  them.  Even  supposing  that,  in  some  other  case 
(notwithstanding  the  decisions  to  the  contrary),  a  stranger  to  the 
conveyance  and  to  the  proceedings,  who  had  previously  existing 
rights,  of  which  he  would  be  deprived  by  the  conveyance,  might 
question  the  power  of  the  Commissioners  to  defeat  those  rights ; 
still,  in  this  case,  the  plaintiff,  whose  only  title  is  under  that  very 
conveyance,  would,  in  my  opinion,  be  precluded  from  claiming 
rights  hereunder  inconsbtent  with  those  rights  which  are  thereby 
declared  to  belong  to  the  tenant,  and  to  which  that  conveyance 
is  expressly  made  subject. 

With  respect  to  the  facts  of  this  case,  my  Brother  Fitzgerald 
has  stated  them' so  fully  in  his  judgment  that  it  is  unnecessary  for 
me  to  refer  to  them  in  detail.  Plaintiff  relies  on  them  as  showing 
that,  previous  to  the  conveyance,  there  was  no  order,  consent  or 
arrangement  that  the  abatement  should  be  continued  during  the 
residue  of  the  term  in  the  lease.  Now,  even  supposing  plaintiff  to 
be  correct  in  this  view  of  the  facts,  I  think,  upon  the  grounds  I 
have  already  stated,  with  reference  to  the  construction  and  effect  of 
the  27th  and  49th  sections,  it  would  not  establish  plaintiff's  case.  I 
may  remark  however  that  the  state  of  facts  is  very  peculiar ;  and  if 
it  were  necessary  for  the  decision  of  this  case,  I  think  it  appears 
from  them  that  some  arrangement,  not  actually  stated  in  the 
recorded  proceedings  of  the  Court,  must  have  been  entered  into 
between  the  parties  and  the  defendant  before  the  lands  could  have 
been  sold  subject  to  this  lease,  whether  at  the  original  or  at  the 
abated  rent.  The  effect  of  the  absolute  order  of  the  17th  of  April 
1850,  directing  that  the  lands  should  be  sold  discharged  of  Bate- 
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man's  lease  of  1832,  was  to  get  rid  of  the  under-lease  of  1841  then  H.  T.  1861. 

vested  in  defendant  (which  had  been  carved  out  of  the  lease  of  ^!^ 

1832),  and  to  provide  that  the  lands  should  be  sold  subject  only  to  a  ^^ 

yearly  tenancy  in  the  representatives  of  Bateman ;  and  that  the  pos-  bnnis. 
session  by  defendant  should  be  only  as  their  under-tenant  from  year 
to  year.  It  appears  also  that,  on  the  13th  of  March  1850  (previous 
to  said  order),  defendant,  as  the  tenant  in  possession,  had  been 
served  with  a  notice,  pursuant  to  the  13th  Greneral  Rule  of  the 
Court,  describing  the  lands  as  held  by  Bateman's  representatives 
as  yearly  tenants,  at  the  rent  of  £105.  I6s.  Od.  (being  the  rent 
reserved  by  the  lease  of  1832);  and  no  claim  or  objection  was 
made  by  defendant  in  answer  to  said  notice.  If  the  sale  and 
conveyance  had  been  in  accordance  with  that  notice,  then  Bateman's 
representatives  would  have  been  yearly  tenants  to  the  purchaser 
at  said  rent  of  £105 ;  and  defendant,  who  was  in  possesion,  would 
have  been  their  yearly  under-tenant ;  but  the  relation  of  landlord 
and  tenant  would  not  have  subsisted  between  him  and  the  pur- 
chaser. The  parties  did  not  proceed  (as  might  have  been  done 
under  the  36th  section)  to  sell,  as  well  the  fee-simple  subject  to 
the  lease  of  1832,  as  also  the  interest  in  that  lease,  leaving  undis- 
turbed the  under-lease  of  1841 ;  but  they  adopted  the  course  of 
selling  the  lands  discharged  of  the  lease  of  1832;  which  course 
would  have  the  effect,  I  have  already  stated,  of  determining  both 
that  lease  and  the  under-lease.  We  find  however  that  subsecluently 
the  rental  under  which  the  lands  were  sold  describes  them  as 
subject  to  a  tenancy  in  defendant  under  said  sub-lease  of  1841 ; 
and  the  epitome  used  at  the  sale  is  to  t)ie  same  effect.  No  order 
or  document  is  referred  to  in  the  case  before  us,  which  would 
authorise  or  account  for  this  material  departure  from  the  terms 
of  the  sale,  and  the  rights  of  the  parties  stated  in  the  notice  of 
March  1850,  and  subsequent  order  of  April;  but  it  is  manifest 
that  there  must  have  been  some  intervening  agreement  or  arrange- 
ment between  the  parties  to  warrant  that  variation.  Is  it  then 
so  clear,  as  plaintiff  contends,  that  it  was  not  part  of  the  terms  of 
such  an  arrangement  that  the  tenancy  agreed  thereby  to  be  created 
between  defendant  and  the  purchaser,  for  the  residue  of  the  lease. 
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H.  T.  1861.  should  be  a  tenancy  at  the  abated  rent?  Though  the  rental  states 
the  original  as  well  as  the  abated  rent,  and  that  the  abatement 
had  been  made  by  the  (^urt  of  Chancery,  yet  the  epitome  used 
at  the  sale  stated  the  lands  as  held  by  defendant  under  a  lease, 
and  producing  the  lesser  rent,  without  referring  to  the  fact  of  an 
abatement,  or  of  a  greater  rent  having  been  originally  reserved 
by  the  lease.  The  order  of  the  Court  of  Chancery  directing  the 
abatement,  and  made  about  six  or  seven  montlis  previous  to  the 
sale,  would  show  the  depreciation  in  value  of  the  lands  from  the 
date  of  the  sub-lease  of  1841.  The  defendant  may  have  been 
therefore  unwilling  to  assume  the  responsibility  of  binding  himself 
to  the  payment  of  the  original  rent ;  and  the  parties,  on  the  other 
hand,  may  have  considered  the  abated  rent  as  the  fair  value  of 
the  lands,  and  thought  it  advisable  to  sell  the  lands  subject  to  a 
tenancy  for  the  residue  of  the  lease,  at  even  the  abated  rent.  I 
make  these  observations  on  the  facts,  as  so  much  was  urged  during 
the  argument  upon  the  probabilities  of  the  case ;  but  I  express  no 
opinion  on  the  question  whether  those  facts  establish  that  there  was 
an  actual  arrangement  or  consent  by  the  parties  to  continue  the 
abatement  during  the  tenancy ;  and  I  rest  my  decision  in  this  case, 
not  upon  the  supposition  that  any  such  arrangement  or  consent 
was  in  fact  entered  into,  but  (as  I  have  already  stated)  upon  the 
effect  which,  under  the  27th  and  49th  sections,  should  in  mj 
opinion  be  given  to  the  deed  of  conveyance,  according  to  its  true 
construction. 

Plaintiff's  Counsel  have  further  argued  that  this  case  should 
be  considered  as  analogous  to  that  where  the  owner  of  an  estate, 
having  executed  a  lease,  afterwards  conveys  the  estate  to  a  pur- 
chaser by  a  deed,  executed  out  of  Court,  the  schedule  to  which 
purports  to  set  out  the  particulars  of  the  lease,  but  where  the 
rent  reserved  by  the  lease  is  by  mistake  erroneously  stated  in  the 
schedule ;  and  Counsel  contend  that  as,  in  such  a  case,  the  erro- 
neous insertion  of  a  lesser  rent  in  the  schedule  would  be  no  answer 
to  an  action  brought  by  the  purchaser,  as  assignee  of  the  reversion, 
against  the  tenant  for  the  rent  actually  reserved  by  the  lease,  a 
similar  rule  should  prevail  in  the  present  case ;  and  that  the  defence 
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# 

relied  on  here  could  not  in  fact  be  sustained  or  pleaded  at  law.    In  H.  T.  1861. 
.   .        ,  ,  .  .  ,.«  ,  ,       Queen's  Bench 

my  opinion  however  there  is  an  important  dmerence  between  the     <-    y     ^ 

two  cases.  If  the  lands  were  granted  to  a  purchaser,  by  the  owner, 
by  deed  executed  out  of  Court,  then,  although  the  lease  was  not  bnnis. 
referred  to  either  in  the  body  of  the  conveyance,  or  in  a  schedule 
thereto,  the  purchaser,  as  assignee  of  the  reversion,  would  acquire, 
by  the  mere  conveyance  of  the  land,  the  right  to  recover  the  rent 
actually  reserved  by  the  lease,  as  the  lessor  himself  might  have 
done.  And  it  may  well  be  argued  that  where  any  reference  to 
the  lease,  either  in  the  conveyance  or  schedule,  is  wholly  unne- 
cessary, the  rights  of  the  purchaser  should  not  be  prejudiced  by 
the  insertion  of  an  erroneous  rent  in  the  description  of  the  lease. 
But  the  case  of  a  conveyance  by  the  Incumbered  Estates  Court 
.  is  very  different  The  statute  requires  that  the  conveyance  should 
specify  the  tenancies  subject  to  which  the  sale  is  made :  if  they  are 
not  mentioned,  the  relation  of  landlord  and  tenant  is  not  established 
between  the  purchaser  and  the  former  tenants ;  and  under  the  27th 
section  the  effect  of  the  conveyance  is  (as  I  have  already  stated) 
to  discharge  the  purchaser  and  the  lands  from  all  other  tenancies 
not  mentioned  either  in  the  conveyance  or  schedule.  The  terms 
of  the  tenancies  as  to  rent,  <&c.,  cannot  therefore  be  different  from 
those  to  be  collected  from  the  conveyance,  which  I  admit  may  be 
done,  not  only  by  express  statements  thereof  in  the  conveyance,  but 
also  by  reference  to  other  documents  therein  mentioned,  if  such  be 
according  to  the  true  construction  of  the  conveyance.  In  the  pre- 
sent case,  I  see  no  reason  why,  in  answer  to  an  action  at  law 
brought  for  the  greater  rent,  the  defendant  may  not  rely  on  the 
defence  put  forward  here,  namely,  that  the  purchaser  who  claims 
to  be  defendant's  landlord  only  under  the  conveyance,  has  no  fur- 
ther rights  than  what  the  conveyance  gives  him,  and  cannot  recover 
the  greater  rent  if  the  tenancy  established  by  the  conveyance  was 
at  the  lesser  rent.  I  may  remark  that  a  conveyance  out  of  Court, 
by  Dopping  to  the  plaintiff,  would  have  given  the  plaintiff  no  right 
to  recover  from  defendant  the  rent  in  the  lease  of  1841,  or  to  sue 
defendant  on  that  lease ;  inasmuch  as  the  relation  of  landlord  and 
tenant  never  subsisted  between  Dopping  and  defendant,  and  there 
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M.  T.  I860,  was  no  privity  between  them  in  respect  of  that  lease.    It  is  tme 
^      gwc    ^^^  ^^^  technical  difficulty  in  plaintiff's  way  from  this  circumstance 

BOCHFOBT  jg  j^m^y^  ^y  ^Q  ijjij  section  of  the  Incumbered  Estates  Continu- 
ENNis.  ance  Act  1853,  which  renders  the  conveyance  conclusive  evidence 
that  the  purchaser  is  entitled  to  the  reversion  expectant  on  any  lease 
or  tenancy  subject  to  which  the  conveyance  is  made ;  but  it  remains 
to  be  considered  what  are  the  terms  of  such  tenancy  as  expressed  in 
the  conveyance,  and  what,  according  to  the  true  construction  of 
that  instrument,  the  Commissioners  have  thereby  purported  to  do  in 
respect  of  such  tenancy.  This  is  the  question  upon  which,  in  mj 
opinion,  our  decision  should  depend.  Plaintiff  contends  that,  accord- 
ing to  the  true  construction  of  the  conveyance,  the  tenancy,  subject 
to  which  it  was  made,  was  a  tenancy  at  the  rent  actually  reserved 
by  the  lease  of  1841,  and  on  the  other  terms  of  such  lease ;  that  the  ' 
insertion  in  the  conveyance  of  the  lesser  rent  was  not  for  the  pur- 
pose of  defining  the  rent  at  which  the  tenant  should  thereafter  hold, 
but  was  to  be  regarded  as  at  most  an  erroneous  recital  or  descriptioa 
of  the  contents  of  the  lease ;  and  that  therefore  such  error  might  be 
corrected  by  reference  to  the  lease  itself,  which  was  incorporated  in 
the  conveyance,  so  that  the  purchaser  should  not  be  prejudiced 
thereby.  In  support  of  this  proposition,  plaintiff's  Counsel  rely  upon 
Booth  V.  Daly  (a) ;  but  the  conveyance  in  that  case  differed  mate- 
rially from  the  conveyance  now  before  us ;  and  the  decision  as  to 
its  construction  does  not  rule  the  present.  In  Booth  ▼•  Dafy^  the 
lands  were  granted  by  the  conveyance  "  subject  to  the  leases  and 
tenancies  referred  to  in  the  schedule  thereunto  annexed;"  and, 
although  in  the  schedule  the  sum  mentioned  in  the  column  of 
*'  annual  rent "  was  the  abated  rent,  yet  in  the  column  of  "  tenure^** 
the  lease  itself,  and  the  actual  rent  thereby  reserved,  were  stated, 
together  with  the  fact  of  its  having  been  abated.  In  that  case 
therefore  the  facts  were  stated,  which  showed  the  position  in  which 
the  purchaser  and  tenant  would  stand,  and  what  would  be  the 
purchaser's  rights  in  respect  of  the  lease  subject  to  which  the 
conveyance  was  made;  and  there  was  nothing  in  the  conveyance 
or  schedule  to  prejudice  his  right,  as  assignee  of  the  reversion, 

(a)  6  Ir.  Com.  Law  Bep.  460. 
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to  enforce  the  rent  originally  reserved  by  the  lease.     It  was  not  Hi  T.  1861. 

«    ,                 ,      .        ,             .    .  J     Queen't  Bench 
affected  by  the  mere  statement  of  the  rent  havmg  been  abated,     v—- v ' 

SOCHFOST 

inasmuch  as  it  did  not  appear  to  have  been  made  in  such  a  way  ^ 

as  would  entitle  the  tenant  to  consider  it  permanent  In  the  Eirnn. 
present  case,  however,  the  conveyance  grants  the  lands  ^'subject 
**  to  a  certain  indenture  of  lease  thereof,  made  to  W.  J.  Darcy, 
"and  dated  the  10th  of  April  1841,  for  a  life  (since  deceased),  or 
"twenty-one  years  to  be  compated  from  the  25th  of  March  1842, 
"at  the  yearly  rent  of  £142.  6s.  Q^d.,  payable  half-yearly  on 
"every  25th  of  March  and  29th  September  in  every  year.*'  Upon 
the  conveyance  itself  therefore  (and  without  referring  to  the  lease), 
there  would  be  no  doubt  or  uncertainty  whatever  as  to  what  the 
terms  of  the  tenancy  were  to  be:  the  rent  was  specified,  nothing 
was  said  about  its  having  been  an  abated  rent;  nothing  to  show 
that  a  greater  rent  had  been  originally  reserved  by  the  lease. 
Plaintiff 's  Counsel,  however,  contend  that  we  should  construe  this 
part  of  the  conveyance  as  if  the  word  "made"  governed  the  entire  of 
the  rest  of  the  passage;  and  as  purporting  to  state  that  the  lease  was 
made  at  the  yearly  rent  of  £142.  6s.  9^.;  and  that,  accordingly, 
such  statement  was  an  erroneous  recital  or  description  of  the  con- 
tents of  the  lease,  which  could  be,  corrected  by  reference  to  the  lease 
itself.  Defendant's  Counsel,  on  the  other  hand,  contend  that  we 
should  construe  this  passage,  not  as  stating  the  rent  of  £142.  6s. 
9^  to  have  been  the  rent  reserved  by  the  lease;  but  as  stating 
it  to  be  the  rent  thereafter  to  be  payable  during  the  continuance 
of  the  lease ;  that  we  should  not  unnecessarily  suppose  error  in  the 
the  conveyance :  and  that  we  should  construe  it  as  conveying  the 
lands  subject  to  a  tenancy,  which  was  to  be  at  the  rent  actually 
specified  in  the  conveyance,  but  which  in  other  respects  was  to 
be  according  to  the  terms  of  the  lease  therein  set  forth.  Upon 
this  part  of  the  case  I  concur  in  the  argument  of  defendant's 
Counsel,  namely,  that  in  construing  a  deed  we  should,  if  possible, 
adopt  such  a  construction  as  would  give  effect  to  every  word  in  it. 
And  that  if  the  instrument  appear  complete  upon  the  face  of  it,  we 
should  not,  except  upon  clear  grounds,  suppose  that  words  in  it 
were  inserted  by  error  or  mistake.    In   the  case  of  Morrell  v. 
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H.  T.  1861.  Fisher  (a),  Baron  Alderson,  in  giving  the  judgment  of  the  Court 
QueenU  Bench     ^  _     ,  /.,,«,  .  /. 

of  Exchequer,  states  as  one  of  the  rules  for  the  construction  of 

instruments : — *'  That  if  it  stand  douhtful  upon  the  words,  whether 
"  they  import  a  false  reference  or  demonstration,  or  whether  they  be 
"  words  of  restraint  that  limit  the  generality  of  the  former  words, 
*'the  law  will  never  intend  error  or  falsehood.**  Applying  that 
principle  to  the  present  case,  I  ask  is  it  clear  upon  this  conveyance 
that  the  lesser  rent  was  inserted  therein  as  purporting  to  state  the 
rent  reserved  in  the  lease  itself;  and  that  therefore  we  should 
'*  intend  error "  in  the  conveyance,  by  holding  there  was  a  mis- 
description of  the  terms  of  the  lease?  or  is  it  clear  that  the 
lesser  rent  was  not  inserted  as  designating  the  rent  to  be  there- 
after payable,  and  as  ^^limiHng  the  generality**  of  the  former 
words  which  refer  to  the  lease,  so  as  to  provide  that  though  the 
tenancy  in  other  respects  was  to  be  according  to  the  terms  of 
the  lease  therein  mentioned,  it  should,  in  respect  of  the  rent, 
be  at  the  rent  actually  specified  in  the  conveyance  ?  In  my 
opinion,  there  are  not,  upon  the  conveyance  itself,  sufficient 
grounds  for  holding  that  the  insertion  of  the  lesser  rent  was 
to  be  accounted  for  as  an  erroneous  description  of  the  lease ;  and 
I  think,  therefore,  we  should  adopt  the  construction  contended 
for  by  defendant. 

Plaintiff's  Counsel  have,  however,  further  argued  that,  even  sup- 
posing the  conveyance,  as  it  has  been  framed,  should  bear  sueh 
construction,  notwithstanding  the  reference  to  the  lease,  yet  that 
it  appears  from  the  circumstances  in  the  case,  dehors  the  deed,  that 
it  was  so  framed  in  mistake,  and  contrary  to  the  intentions  of  the 
parties.  For  the  reasons  I  have  already  stated,  I  do  not  think  the 
facts  of  the  case  sustain  this  allegation  of  mistake.  But  even  if  it 
were  otherwise,  I  do  not  see  how  a  Court  of  Law  (independent  of 
the  difficulties  arising  from  the  peculiar  nature  of  the  Commissioners' 
conveyance  and  of  their  jurisdiction)  could  take  cognizance  of  such 
a  mistake  or  error,  the  existence  of  which  is  not  be  inferred  from 
what  appears  in  the  instrument  itself,  or  in  the  document  incorpo- 
rated in  it,  without  reference  to  various  extrinsic  circumstances. 

(a)  4  Exch.  Rep.  604. 
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I  tbink  we  should  construe  the  conveyance  as  it  has  been  framed,  H.  T.  1861. 
and  act  upon  that  construction ;  and  k  is  unnecessary  to  consider 
bow  far  any  oth^  Court  would  be  authorised  to  rectify  such 
mistake. 

Upon  these  grounds  I  am  of  opinion,  that  defendant  is  entitled 
to  our  judgment. 

Lefrot,  C.J. 

I  agree  with  my  Broths  0*Bribn  in  the  opinion  he  has  so  well 
supported ;  but,  with  respect  to  my  learned  Brothers  in  whose 
judgments  I  do  not  concur,  I  would  ask  liberty  to  say,  that  I  do 
not  think  they  have  given  the  consideration  or  effect  to  some  of  the 
facts  before  us  to  whidi  they  are  entitled.  The  question  is,  whether 
the  Commissioners  had  authority  to  do  what  4ha  defendant  insists 
was  the  effect  of  their  conveyance — namely,  to  sell  this  estate,  sub- 
ject to  the  lease  of  10th  ApriL1^41,  at  the  abated  rent  (in  other 
words,  subject'  te  a  ^nancy  founded  on  that  lease,  at  the  abated 
rent) ;  or  whether  the  e#ect  of  the  conveyance  was  to  pass  the 
estate  subject  to  that  lease,  at  the  original  rent  of  £214.  Bs.  4d.? 
The  substance  of  the  argument  addressed  to  us  has  been,  that  the 
Commissioners  had  no  authority  to  sell  at  the  abated  rent ;  but, 
even  supposing  they  might,  there  was  no  adjudication  by  them  to 
authorise  a  conveyance  such  as  insisted  upon  by  the  defendant.  It 
might  be  contended,  upon  the  authority  of  the  House  of  Lords,  and 
the  principles  on  which  they  acted  in.  the  case  of  Evrington  v. 
Rorke,  that  whatever  appears  dearly  to  have  been  intended  to  be 
done  by  the  Commissioners  by  their  conveyance,  must  be  upheld ; 
if,  by  the  presumption  or  intendment  of  any  act  or  iacts  which  they 
had  authority  to  do,  or  by  any  concurrence  of  the  parties,  effect 
could  be  given,  to  that  deed,  such  presumption  or  intendment  must 
be  made  in  support  of  their  conveyance ;  but  in  the  present  case  it 
is  not  necessary,  in  my  opinion,  to  resort  to  presumption  or  intend- 
ment, as  it  appears  to  me  that  we  have  before  us  dear  authority  in 
point  of  law,  and  equally  clear  evidence  in  point  of  fact,  to  aupport 
the  conveyance  made  by  the  Commissioners,  according  to  the  con- 
struction contended  for  on  behalf  of  the  defendant..  Firsts  then,  let 
VOL.  13.  46  L 
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H.  T.  1861.  U8  see  what  is  the  authority  given  hy  this  Act  to  the  Commissioners, 

CbieefCiBmch  ^^  ^  ^^^  ^^^^^^^  ^^  outstanding  leases  or  tenancies.     By  the  23rd 

KOCHFORT    gg^jion,  directions  are  given  for  the  ascertainment  of  outsUnding 

ENNI8.        leases,  under-leases,  or  tenancies,  and  that  sale  shall  be  made  subject 

to  the  tenancies,  leases,  or  under-leases  ascertained  as  aforesaid, 

subject  to  which  the  owner  or  incumbrancer  shall  be  owner  or 

incumbrancer.     Then  come  these  further  provisions  :  *'  And  subject 

"  to  such  other  of  the  tenancies,  leases,  and  under-leases,  ascer- 

"  tained  as  aforesaid,  as  shall  appear  to  the  Commissioners  to  have 

"  been  granted  bona  fide  by  the  owner  or  person  in  possession  or  in 

"  receipt  of  the  rents  and  profits,  and  subject  to  which  it  shall 

"  appear  to  the  Commissioners  the  sale  should  be  made."     Then 

comes  this  further  provision :  "  And  when  the  Commissioners  shall 

"  think  fit,  the  sale  shall  be  made,  subject  to  any  leases,  under- 

"  leases,  or  tenancies,  according  to  any  general  description." 

These  latter  provisions  of  this  section  appear  to  me  particularly 
deserving  of  attention,  as  bearing  on  the  case  before  us.  They 
include,  besides  leases  and  under-leases,  what  are  called  "  tenancies ;" 
and  not  only  such  as  were  created  by  owners  or  incumbrancers,  but 
also  '*such  as  shall  appear  to  the  Commissioners  to  have  been 
"  granted  bona  fide  by  persons  in  possession  and  receipt  of  the  rents 
'*  and  profits,  and  subject  to  which  it  shall  appear  to  the  Commis- 
"  sioners  the  sale  should  be  made : "  and,  further,  "  when  the 
^*  Commissioners  shall  think  fit,  the  sale  shall  be  made  subject  to 
^such  leases,  under-leases,  or  tenancies,  according  to  any  general 
"description.*'  Here,  then,  we  have  an  authority  given  to  the 
Commissioners  to  sell,  subject  to  tenancies  not  comprised  within  the 
compi^ss  of  a  lease  or  under-lease,  technically  so  called,  but  to  be 
ascertained  by  a  general  description,  comprising  all  the  particulars 
which  constitute  the  tenancy.  By  the  24th  section,  it  is  directed 
that  ''  the  sale  shall  be  made  at  such  time  and  place,  and  generally 
**  in  such  manner,  as  the  Commissioners  shall  think  fit ;  and  the 
<^  conveyance  shall  express  or  refer  to  the  tenancies,  leases,  or  under- 
'*  leases  (if  any)  subject  to  which  the  sale  is  made,  and  may  be  in 
"  the  form  contained  in  the  schedule  referred  to  by  the  Act,  or  to 
»*  the  like  effect."     This  schedule  I  shall  advert  to  more  particularly 
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when  I  come  to  state  the  conveyance.     I  will  now  proceed  to  con-  H.  T.  1861. 
._,_           -,.                  ,.,                                     ,                 ,                Queen's  Bench 
Bider  the  facts  of  this  case,  which  appear  to  me  to  show,  on  the  part      .^ 

ROCH  FORT 

of  the  Commissioners,  a  cour^  of  proceeding  in  perfect  conformity  ^ 

with  the  several  provisions  of  the  Act  which  I  have  just  detailed.  ennis. 

To  present  a  correct  view  of  the  case,  it  is  necessary  to  go  back 
to  the  proceedings  in  the  Court  of  Chancery,  where  the  question 
now  at  issue,  or  at  least  the  facts  which  give  rise  to  it,  may  be  said 
to  have  originated.  A  receiver  had  been  appointed  in  that  Court 
over  the  interest  of  Bateman,  the  lessee  in  the  lease  of  1st  June 
1 832,  at  the  instance  of  one  of  his  creditors.  Bateman  had  under- 
let to  Darcy,  by  the  lease  of  1st  June  1841,  at  the  rent  of  £214. 
8s.  4d.  Darcy  had  assigned  to  the  defendant  Ennis,  who  was  the 
tenant  in  possession  at  and  before  the  appointment  of  the  receiver, 
and  so  continued  at  the  time  of  the  sale.  By  an  order  of  the  Court 
of  Chancery,  on  the  24th  November  1849,  the  rent  payable  by 
Ennis  was  abated  to  the  sum  of  £148.  2s.  Q^d.,  which  from  thence- 
forth continued  to  be  the  rent  he  paid.  I  admit  the  Court  of 
Chancery  had  no  authority  to  make  a  permanent  abatement,  nor 
did  it  arrogate  to  itself  authority  to  do  so ;  but  it  had  authority  to 
make  the  order  such  as  was  made,  having  before  it  all  the  parties 
interested  in  the  amount  of  the  rent ;  these  were,  Bateman  the  lessor 
and  his  creditor,  then  in  receipt  of  the  rents  through  the  receiver, 
and  Ennis  the  tenant  in  possession,  and  there  is  no  question  it  was  a 
bonajide  transaction.  All  landed  property  had  become  at  that  time 
greatly  depressed  in  value,  and  Ennis,  as  an  assignee,  might  have 
effectually  baffled  any  attempt  to  make  him  hold  at  a  rent  beyond 
the  value,  by  assignment  to  a  pauper.  This  abatement  was  there- 
fore a  reasonable  measure,  having  the  sanction  of  the  Court,  and 
being  made  with  a  due  regard  to  the  circumstances  of  the  property 
and  ihk  rights  of  the  parties  interested.  Here,  then,  we  have, 
existing  at  the  time  of  the  sale,  a  bona  fide  tenancy,  created  by  a 
creditor  in  receipt  of  the  rents,  subject  to  which  the  Commissioners 
(if  they  thought  fit)  might  sell  the  estate,  under  the  provisions  of 
the  23rd  section  of  the  Act  to  which  I  have  referred.  Proceedings 
were  taken  to  obtain  a  sale  of  the  fee  and  inheritance  of  the  lands 
held  by  Ennis,  to  pay  a  mortgage  made  by  the  inheritor,  Bateman, 
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EL  T.  1861.  the  lessor  of  Ennis,  and  owner  of  the  perpetuity  lease  of  1832,  also 
took  proceedings  in  the  same  Conrt^  to  have  a  sale  of  his  interest 
nnder  thai  lease ;  and  accordinglj  an  order  was  made  bj  the  Com- 
missioners, in  1850,  that  the  fee  of  the  lands  of  Curraghtown  (those 
now  in  qnestton)  should  be  sold  discharged  of  Bateman's  lease, 
**such  sale  to  be  without  prefudice  to  the  rights  of  the  parties 
**  interested  in  the  several  estaten  respectively,  in  relation  to  the 
•<- purchase-money  arising  from  the  sale  thereof:  "  a  very  important 
saving  this,  as  to  all  the  parties,  as  respected  the  interest  of  all  io 
the  proceeds  of  the  sale.  The  result  of  these  proceedings  was  to 
bring  before  the  Incumbered  Estates  Court  all  the  parties  whose 
interests  in  the  property  enabled  the  GommiatioBers  to  deal  with  it 
in  any  manner  authorised  by  the  Act,  with  a  view  to  the  interest  of 
them  all.  They  had  before  them  the  owner  in  fee  and  his  mort- 
gagee, Bateman  the  lessee  in  the  perpetuity  lease  of  1882,  and  his 
tenant  Ennis,  the  assignee  of  Darcy,  and  then  the  tenant  in  the 
actual  possession  at  the  abated  rent,  under  the  circumstances  already 
suted. 
'  I  diall  now  proceed  to  state  the  several  orders  and  acts  of  the 
Commissioners^  in  proceeding  to  effectuate  this  sale.  We  have, 
l^esides  the  preliminary  coders  for  a  sale,  to  which  I  have  already 
adverted,  the  rental  set  out  at  large  in  the  case,  importing  to 
describe  '*  the  property  to  be  -  sold,  and  the  tenuicy  subject  to 
which  it  was  to  be  sold.**  This  rental,  made  nnder  the  direction 
and  by  the  authori^  of  the  Commissioners,  mast  be  taken  as  the 
index  of  what  they  considered  to  be  the  fit  and  proper  manner 
of  bringing  the  property  to  sale  for  the  interest:  of  all  parties. 
If  the  CommissionerB  meant  to  sell  subject  to  the  lease  of  1841, 
as  it  stood  at  the  original  rent,  they  had  only  tpsay  so.  No 
further  rental  was  requisite  than  to  set  out  the  parUculars  of  that 
lease  under  the  several. columns  or  headings  in  the  rental;  but 
instead  of  that  we  find  a  rental  differing  from  the  lease  of  1841,  in 
some  of  its  most  essential  particulars.  The  tenancy  set  forth  is  such 
as  the  Commissioners  ascertained  to  be  the  tenancy  existing  at  the 
time,  and  the  differences  between  it  and  the  lease  of  184J,  are  set  forth 
on  the  face  of  the  rental.    Thus  in  the  Commissioners  rental,  under 
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the.  column  or  heading  of  '*  yearly  rent/'  instead  of  £214.  8s.  6d.,  H.  T.  1861. 
Uie  rent  in  the  lease  of  1841,  we  find  the  abated  rent  of  £148.  2s. 
9^.9  reduced  by  *'rentcharge  £5.  I6s.,  leaving  net  annual  rent 
£142.  68.  9d./'  showing  these  sums  as  the  gross  and  net  rent 
at  which  the. sale  was  to  take  place.  In  like  manner  the  state- 
ment of  the  tenant's  tenure  is  made  as  it  existed  at  the  time 
of  the  jsale,  contrasted  with  what  it  was  originally  in  the  lease 
of  1841,  and  appears  thus  in  the  rental  :*—'*  Tenant's  Tenure — 
''Lease  dated  the  10th  of  April  1841,  for  a  life  {since  deceased) 
"or  twenty-one  years  from  the  25th  of  March  1842,  at  the  rent 
<*of  £214.  8s.  4d.''  The  rental  then  adds— <*  This  rent  is  reduced 
"  by  the  Court  of  Chancery  to  the  sum  of  £148.  28.  Q^d. ;  reduced 
''by  rentoharge  £5,  I6s.,  leaving  net  annual  rent  £142.  6s.  9d.," 
the  rent  subject  to  which,  as  stated  in  the  rental,  the  property 
was  tQ  be  sold.  We^  further  find»  as  if  to  make  assurance  doubly 
si^re  89  to  the :  intention  of  the  Commissioners,  the  contents  of 
«  {>aper  called  "Rental  Epitome,"  set  out  on  the  face  of  the 
rental,  as  read  at  the  time  of  the  sale:— ''Lot  6 — The  fee  and 
'*  inheritance  of  that  part  of  the  landa  of  Curraghtown,  containing 
"  126a.. Or.  31  p.,  statute  measure,  held  by  Matthew  Ennis,  under 
"a  terminable  lea^e,  and  producing  the  yearly,  rent  of  £142.  6s. 
*'  Q^d."  Is.  not  this  a  tenancy  set  forth  by  a  general ,  description 
giving  the  several  particulars  which  constituted  the  tenancy, 
amounting  to  tbi8-^"a  tenancy  under  the  lease  of  184L,  at  the 
abated  rent."  Exactly  conformable  to  this  view,  is  the  convey- 
ance in;  pursuance  of  the  provisions  of  the  Act,  By  the  24th 
aectioni— "  The  conveyance  shall  express  or  refer  to  the  tenancies, 
^Meases,  or  under-leases  (if  any),  subject  to  which  the  sale  is  made; 
'*  and  may  be  in  the  form  contained  in  the  schedule  to  the  Act,  or  to 
'Uhe  like  effect"  By  that  schedule  it  is  directed:^'  That  when  the 
"sale  is  made  subject  thereto,  the  conveyance  shall  specify  the 
"tenancies,  leases,  or  under-leases,  by  reference  to  a. schedule,  or 
^*  QtherwUeJ*  Here  the  tenancy  is  not  set  forth  by  reference  to 
afichedule,  hvX  ,^^  othenoise^*'  that  is,  in  the  body  of  the  conveyance ; 
and  it  is  thus  set  forth : — V  That  part  of  the  lands  of  Curraghtown, 
"in  the  tenancy  of  Matthew  Ennis,  containing  126a.  On  31  p., 
"English  statute  measure,  to  hold  the  same  to  the  said  Francis 
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H.  T.  1861.  '*Rochfort,  his  heirs  and  assigns,  for  ever,  subject  to  a  certain 
*■  ^^  ./  'indenture  of  lease  thereof,  made  to  James  Darcy,  dated  the 
BOCHFORT    „  jQ^j^  ^^  ^pj^   jg^j^  ^^j.  ^  jj^^   ^^^^^  deceased)  or  twenty-one 

ENNis.  "years  to  be  computed  from  the  26th  of  March  1842,  at  the 
"yearly  rent  of  £142.  6s.  9id.,  payable  half-yearly,  on  every 
''25th  of  March  and  29th  of  September  in  each  year."  Here 
then  is  a  tenancy  in  the  body  of  the  conveyance,  agreeable  to  the 
rental  at  which  it  was  to  be  sold,  and,  by  necessary  inference,  at 
which  it  was  to  be  bought,  amounting  to  sale  and  conveyance 
of  the  lands  in  the  lease  of  1841,  for  the  residue  of  the  term 
therein,  at  the  abated  rent  of  £142.  6s.  9^*  A  description  not 
vague  or  uncertain,  but  with  precision  and  certainty  as  to  every 
particular  necessary  to  ascertain  the  tenancy.  With  this  state- 
ment on  the  face  of  the  conveyance,  I  cannot  see  how  it  is 
possible  for  the  plaintiff  to  sustain  his  demand  consistently  with 
the  provision  of  the  original  Act,  or  of  the  subsequent  Act,  16  &  17 
Vie^  c.  64,  s.  5,  which  enants : — "  When  a  conveyance  is  made 
"subject  to  any  lease,  under-lease,  or  tenancy,  such  conveyance 
"shall  be  deemed  to  afford  conclusive  proof  that  the  estate  or 
"interest  purported  to  be  conveyed,  is  the  reversion  expectant 
"  upon  such  lease,  under-lease,  or  tenancy."  But  it  is  said  that 
there  was  no  judicial  order  to  warrant  the  conveyance.  I  am  not 
aware  of  any  ground  that  has  been  stated,  to  warrant  this  objection 
of  what  is  called  a  judicial  act  or  order.  But  we  have  in  the  rental, 
and  the  documents  stated  in  it,  and  the  conveyance,  a  series  of,  at 
least,  ministerial  acts,  to  carry  out  a  sale  at  the  abated  rent ;  and 
if  it  required  a  judicial  act  to  precede  them,  it  must  be  presumed 
in  support  of  the  conveyance,  according  to  the  authority  to  which 
I  have  already  adverted.  Indeed  I  am  at  a  loss  to  understand  what 
title  or  hcus  standi  the  plaintiff  could  have  to  recover  any  rent, 
if  the  conveyance  was  void  for  want  of  authority.  I  am  aware 
of  the  ingenious  fallacy  by  which  it  has  been  contended  that  the 
conveyance  must  operate  by  implication  to  pass  the  reversion, 
subject  to  the  lease  of  1841,  at  the  original  rent;  and  that  the 
specification  of  the  abated  rent  must  be  rejected  as  a  faisa  demons 
stratio.  This  I  take  to  be  a  total  misapplication  of  the  rule 
referred  to,  quod  falsa  demonsiraiio  non  noeet.    The  rule  is  not 
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.  Resigned  to  ascertain  the  subject-matter  of  the  contract;  but  when  H.  T.  1861. 

1.                 .,,            -,..          .            -,          ,.          Queen't  Bench 
that  18  ascertained,  and  a  perfect  description  given  of  the  subject-     > y— — ^ 

nOCHf CRT 

matter,  the  addition  of  any  farther  particulars,  inconsistent  with  ^^ 

the  general  description,  shall  be  rejected  as  a  falsa  demonatraiio.  ennis. 
Here  the  subject-matter  of  the  contract  is  a  sale,  subject  not  to 
the  lease,  but  a  tenancy  constituted  by  the  lease  at  the  abated 
rent ;  accordingly,  the  statement  of  the  abated  rent  is  not  a  falsa 
demonstatio  of  any  part  of  the  contract,  but  perfectly  consistent 
with  it.  There  is  another  view  which  might  be  taken  of  this  case 
in  reference  to  the  description  in  the  conveyance.  If  it  were  to  be 
considered  in  reference  to  the  inconsistency  between  the  rent  set 
out  in  the  conveyance  and  that  6n  the  face  of  the  lease — if  it  be 
a  latent  ambiguity,  it  may  be  explained  by  evidence.  The  rental 
and  evidence  already  referred  to  would  explain  it.  If  patent  it 
would  avoid  the  conveyance  for  uncertainty ;  and  then  what  becomes 
of  the  plaintiff's  right  to  claim  anything  under  it  ?  It  would  also  be 
a  fraud  upon  the  arrangement  made  with  the  concurrence  of  all  the 
parties,  and  sanctioned  by  the  Commissioners,  to  allow  the  plaintiff 
to  depart  from  the  terms  of  that  arrangement,  under  which  alone 
he  can  claim  any  title.  The  case  of  Booth  v.  Dafy  is  perfectly 
distinguishable  from  the  present.  There  the  sale  was  made  by 
reference  to  the  lease  set  out  in  the  schedule,  without  any  qualifi- 
cation, and  consequently  subject  to  it,  as  it  stood  in  itself.  Here 
the  sale  is  made,  subject  not  to  the  lease  as  it  stood  originally,  but 
to  a  tenancy  founded  on  the  lease  qualified  as  to  the  rent  and  other 
particulars,  as  set  forth  both  in  the  rental  and  in  the  conveyance. 
In  fact,  as  I  have  said  before,  subject  to  an  existing  tenancy,  subject 
to  which  the  Commissioners  had  a  right  to  seU  if  they  thought  fit, 
and  describe  in  the  terms   which  they  have  done. 

Upon  these  several  grounds  therefore,  I  am  of  opinion,  judgment 
should  be  given  for  the  defendant. 

Note. — The  plaintiff  being  desirous  to  bring  a  writ  of  error  to  the  Court  of 
Exchequer  Chamber,  Fitzqbrald,  J.,  in  conformity  with  the  practice  of  the 
Court,  withdrew  his  judgment  pro /orma,  and  judgment  was  given  for  the  defend- 
ant. But,  before  the  case  could  be  carried  into  the  Exchequer  Chamber,  the  case 
was,  as  the  Reporter  has  been  informed,  compromised  on  terms  highly  favorable 
to  the  plaintiff,  namely,  the  defendant  to  surrender  the  lease  immediately,  and  pay 
the  plaintiff  a  large  sum  in  lieu  of  arrears  of  rent  and  costs. 
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H.  T.  1861. 
Queer's  Beach 


COLBMAN 

THE  CORK  AND  YOUGHAL  RAILWAY  COMPANY. 
Jim.  21. 

The  Common  The  plaintiff,^  as  administratrix  of  her  deceased  husband,  sued  the 
Iaw  Proce- 
dure Amend.  Cork  and  You^hal  Railway  Company  for  compensation  for  the  death 
ment    Act 

(Ireland)  1856  of  her  husband,  who,  while  in  the  employ  of  the  Company,  had  been 

8. 11,  gives  the  ,.,,,,  ,,  ,  ,       -  , 

Court  jnrisdio-  killed  by  an  accident  on  the  works  of  the  railway. 

at^an^time,an       '^^^  Action  was  to  have  been  tried  in  Dublin  before  the  Lord 

^bitaJ^  ^  Chief  Justice,  i^  the  Sittings  after  Michaebnas  Term  I860.    Before 

may'correct  a  ^®  ^^**®  ^*®  called  on,  the  attorneys  on  both  sides  entered  intoii 

superficial  er-  consent,  which  was  afterwards  made  a  rule  of  Court.    It  was  (inier 
ror. 

This  juris-  aliaj  consented,  *^  that  the  several  issues  which  contain  the  subject- 
diction  cannot 
be  ousted  by  ''  matter  of  this  action,  as  to  the  matters  offaet^  be  referred  to  the 

prohibitory       ''award,  order  and  final  determination  of  Cornelius  Keller,  of  the 

coi^t."*     ^  "  ^^*y  ^^  Cork,  Alderman,  and  who  is  to  assess  damages  for  the 

Semble—    «« plaintiff  (if  any),  subject  to  the  questions  of  law  ;  and,  as  U>  all 

will,  in  every  *'  maUers  of  law,  in  reference  to  said  action,  and  the  liability  of  the 

case,    limit   a  ' 

time  within     ''  Company  therein,  to  the  award,  order  and  final  determination  of 

amendment       ''  Thomas  Forsythe,  of  the  city  of  Cork,  one  of  her  Majesty's  Cocrn- 

'*  sel,  so  as  the  said  arbitrators  do  make  and  puUish  their  award  ih 

"  writing,  and  signed  by  them,  •     .    •     .  on  or  before  the  20th  day 

*'  of  December  1 860,  or  on  or  before  any  other  day  to  which  the  said 

**  arbitrators  by  any  writing  signed  by  them,  from  time  to  time,  ami 

'^  not  later  than  the  10th  day  of  January  1861,  enlarge  the  time  for 

'*  making  their  award."    The  issues  referred  were  then  enumerated ; 

and  it  was  further  consented  that  ''  the  said  Cornelius  Keller  do 

assess  contingent  damages  on  the  demurrer "  taken  by  the  plaintiff 

to  the  foutth  defence  ;  and  '^  that  the  costs  of  this  action,  and  of  pre- 

**  paring  and  executing  said  consent,  and  of  making  same  a  rule  of 

^'  Court,  and  the  costs  of  the  reference  and  award,  including  the  fee 

"or  fees  to  be  paid  to  said  arbitrator,  Thomas  Forsythe,  do  abide  the 
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"award  of  said  arbitrators  or  arbitrator,  as  the  case  may  be,  and  H.  T.  1861. 
** that  all  the  witnesses  on  the  reference  shall  be  examined  by  the     v    "*    ^ 
"  arbitrators  on  oath.''  colbman 

The  award,  which  bore  date  the  19th  of  December  1860,  recited  cork  and 
the  consent,  the  order  of  the  Court,  the  examination  of  witnesses  on 
oath  by  the  arbitrators,  and  proceeded  thus — "/,  the  said  Cornelius 
**  Keller,  do  make  the  following  award  of  and  concerning  the  matters 
**so  referred  to  me  alone  as  aforesaid.  /  award,  &c. ;  and  /  assess 
''the  plaintiff's  damages  at  the  sum  of  £1^0;  and  do  award  that 
'*  the  defendants  shall  pay  the  sum  of  £150  to  the  plaintiff.  And  / 
''further  award  that  the  said  sum  of  £150  be  divided  in  manner 

**  following And  /  assess  the  damages  contingent  upon  the 

<< demurrer to  the  aforesaid  sum  of  £150.    And  /declare 

'^  that  the  sum  of  £150  sterling  is  the  full  amount  of  the  sum  reco' 
"  verable  by  the  plaintiff,  as  and  for  damages  in  this  action.  And 
"inasmuch  as  it  has  been  suggested  to  us  that,  as  the  costs,  &c^ 
''now  we,  the  said  Cornelius  Keller  and  Thomas  Forsythe,  do 
"award,  &c.  In  witness  whereof  we  have  hereunto  respectively 
"set  our  hands  this  19th  day  of  December  1860." 

(Signed)  "Cornelius  Keller. 

"  Thomas  Forsythe." 

Clarke  (with  whom  was  O'Riordan)  moved  the  Court  "  to  remit 
"to  Thomas  Forsythe,  Esq.,  the  matters  of  law  referred  to  him. by 
"  the  consent  or  submission  of  the  parties  in  this  cause,  so  that  he 
"  may  correct  his  award,  as  to  the  defects  on  the  face  of  it,  by 
"  stating  therein  his'award  or  determination,  as  to  said  matters  of 
"  law^  or  for  such  other  order  as  the  Court  may  be  pleased  to  make." 

The  first  Act  which  gave  the  Court  jurisdiction  to  enlarge  the 
time  for  making  an  award  was  the  3  &  4  Vie^  c.  105,  s.  63,  which 
enacted  "That  the  Court,  or  any  Judge  thereof,  may,  from  time  to 
time,  enlarge  the  term  for  any  such  arbitrator  making  his  award." 
The  words  of  the  analogous  English  Act  (3  &  4  ^.  4,  c.  42,  s.  39) 
are  the  same.  There  are  some  decisions  to  the  effect  that  those 
words  do  not  give  the  Court  jurisdiction  to  enlarge  the  time,  if  the 
arbitrator  has  allowed  it  to  expire  without  exercising  his  power  to 
VOL.    13.  47  L 
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H.  T.  186L  enlarge  it:  Lambert  ▼.  Hviehinson {a) i  Andrew*  v.  Eaion  {b). 

^— -v '     Those  decisions  have  been  overruled  by  Parbery  v.  Neumham  (e)  ; 

COLEHAN  i^gii^  y ^  Richardson  (d) ;  and  In  re  AUken  (e) :  so  that,  even  under 
coKK  AND  the  words  of  the  3  4^  4  Vic^  c.  105,  s.  63,  the  Court  has  power  to 
VATT  vf^     enlarge  the  time  for  making  the  award,  although  the  period  limited 

KAlIi  W  Ax* 

by  the  submission  has  elapsed.  But,  even  if  the  jurisdiction  of  the 
Court  was  doubtful  under  that  statute,  there  can  be  no  doubt  but 
that  it  exists  under  the  much  larger  terms  of  the  Common  Law  Pro- 
cedure Amendment  Act  (Ireland)  1856,  s.  11,  which  enacts'^  that 
"  the  Court  or  a  Judge  shall  have  power  ai  any  time^  and  from  time 
**  to  time,  to  remit,'*  &c.  These  are  the  very  words  used  in  the  ana- 
logous English  Act  (17  &  18  Vie^  c.  125,  s,  8).  It  has  been  held 
indeed  that  that  provision  only  enables  the  Court  to  remit  the 
award  in  cases  in  which  the  sulmiission  did  not  give  the  arbitrator 
authority  to  enlarge  the  time:  Hodgkineon  v.  Femie  (f) :  and  that 
it  does  not  enable  the  Court  to  remit  the  award  to  be  amended 
because  the  arbitrator  has  made  a  mistake  in  law.  But  the  rule 
is  not  invariable  that  the  arbitrator's  decision  is  final  and  conclu- 
sive :  Hutchinson  v.  Shepperton  (g).  If  the  award,  though  in  part 
conclusive,  is  bad  in  part,  the  Court  will  remit  it  for  re-considera- 
tion and  amendment :  Jn  re  Aitken^  The  jurisdiction  of  the  Court 
is  not  confined  to  cases  of  compulsory  references,  but  extends  also  to 
cases  of  references  by  submission :  Morrises  Arbitration  (A).  The 
jurisdiction  of  the  Court  is  therefore  unquestionable.  The  case  too 
is  a  proper  one  for  the  exercise  of  that  jurisdiction.  The  application 
is  made  without  delay ;  and  the  mistake  is  a  mere  inadvertency ;  for 
it  is  manifest  that  there  was  either  a  withdrawal  of  the  question  of 
law  from  the  consideration  of  the  arbitrator,  or  else  he  merely  omit- 
ted to  state  in  the  award  the  decision  given  by  him  on  the  demurrer. 
In  either  case,  the  award  ought  to  be  remitted  fdr  amendment. 

Serjeant  Sullivan  (and  Roper)^  contra. 

The  prohibitory  words  in  the  consent  are  of  the  strongest  charac- 

(a)  2  M.  &  Gr.  858.  (6)  21  Law  Jour.,  N.  S.,  Ezch.,  110. 

(c)  7  Mee.  &  W.  378.  (<0  6  C.  B.  378. 

(e)  3  Jut.,  N.  8.,  129^.  09  8  C.  B.,  N.  8.,  189. 

(S)  13  Q.  B.  955.  (A)  6  £1.  &  Bl.  383. 
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ter,  and  take  from  the  arbitrators  any  jurisdiction  to  enlarge  the  H.  T.  1861. 
time  after  a  given  day.    No  case  can  be  cited  to  establish  the  propo-     v.«...v— ^ 
sition  contended  for  by  the  plaintiff^  in  the  case  of  a  reference  ^^ 

worded  in  such  a  manner.  Even  the  large  words  of  the  Common  cork  and 
Law  Procedure  Amendment  Act  (Ireland)  1856,  s.  11,  do  not  give  h^h^^at. 
the  Court  power  to  force  the  parties  out  of  their  solemn  agreement. 
That  section  gives  the  Court  only  the  same  jurisdiction  as,  and  no 
more  than,  it  would  have  had  if  a  clause  enabling  the  arbitrators  to 
enlarge  the  term  from  time  to  time  had  been  inserted  in  the  refer- 
ence itself:  Hodgkimon  v.Femie{a).  Therefor^,  even  if  the 
submission  had  contained  that  clause^  the  Court  could  not  have 
enlarged  the  time  after  the  18th  of  January  1861.  The  Court 
may  send  back  the  award  only  when  the  submission  does  not  con- 
tain prohibitory  words.  Such  was  the  case  of  Morris's  Arbitration. 
The  Court  must  act  upon  the  contract  into  which  the.parties. them- 
selves entered,  and  by  which  they  agreed  to  be  bound.  But,  if  the 
Court  rules  against  the  defendant  on  that  point,  still  this  motion, 
which  calls  upon  the  Court  to  remit  the  award,  cannot  be  granted. 
The  award  cannot  be  remitted  unless  the  Court  first  enlai^es  the 
time;  and  this  motion  does  not  ask  for  that  relief :  .Brotcwtf  v. 
Colfyer  (b).  In  this  case,  there  has  been  no  award  at  all  on  the 
matter  of  law  which  was  referred,  in  distinct  terms,  to  the  decision 
of  Mr.  Forsythe.  There  were  to  be  two  distinct  and  several  awards, 
one  on  the  matters  of  fact,  and  the  other  on  the  question  of  law ; 
and  the  arbitrators  have  made  only  one  award.  If  Mr.  Forsythe 
had  made  a  determination  on  the  question  of  law,  and  omitted  to 
insert  it,  that  fact  should  have  been  certified  to  the  Court  on 
affidavit.  The  Common  Law  Procedure  Amendment  Act  (Ireland) 
1856,  8. 11,  presupposes  that  the  arbitrator  has  considered  the  mat- 
ter, and  made  some  mistake.  Here,  plainly,  he  has  not  considered 
the  matter  at  all.  Then,  if  this  remission  takes  place,  it  will  be 
a  remission  not  to  remedy  a  mistake,  but  to  consider  the  whole 
matter  anew.  The  Court  has  no  jurisdiction  to  do  that:  Fuller 
v.  Fenwick  (c) ;  Bellaby  v.  Brown  (d) ;  or  else  the  arbitrator  omitted 

(a)  3  C.  B.,  N.  S.,  189.  (6)  20  Law  Jour.,  N.  8.,  Q.  B.,  426. 

(6)  3  C.  F.  705.  (<0  1  Exch.  Bep.,  N.  S.,  729. 
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H.  T.  1661.  to  enlarge  the  time,  because  he  thought  it  unnecessary  to  do  so;  bo 
Quun'g Bench     ,  .    .       ,       ,      ^  ,,  ,  , 

< , — ^     that  remission  by  the  Court  would  be  useless. 

COLEMAN 

^'  O^Riordan,  in  reply,  was  not  called  on  by  the  Court. 

CORK  AND  '  r^»  ^ 

YOUGHAL 

RAILWAY.  LeFBOY,  C.  J. 

In  this  case,  Mr.  Serjeant  Sullivan  relied  upon  the  prohibitory 
clause  as  a  ground  on  which  he  resisted  our  sending  back  this 
award  to  be  amended.  It  may  be  observed  that  those  prohibitory 
words  were  written  either  before  or  after  the  Common  Law  Pro- 
cedure Amendment  Act  1866,  si  11,  became  law.  If  they  were 
written  before  it  became  law,  the  law  deals  with  them  precisely  as 
if  there  were  no  prohibitory  words ;  and  if  afterwards,  it  is  impos- 
sible for  two  parties  to  shut  out,  by  their  contract,  the  operation  of 
the  law  ;*  I  would  therefore  dispose  of  the  prohibitory  clause  by 
that  observation.  But,  in  reference  to  what  has  been  urged  by 
Mr.  Rqper,  upon  the  general  subject,  here  was  a  case  in  which 
parties  referred  certain  matters  to  arbitration.  These  matters 
involved  questions  of  law  and  questions  of  fact;  and  instead  of 
referring  the  esse  to  one  arbitrator  to  decide  upon  the  law  and 
the  facts,  they  chose  to  have  two  arbitrators — one  to  decide  the 
law,  and  the  other  the  facts;  but  no  award,  that  is  to  say,  no 
final  award,  could  be  made,  which  did  not  include  of  necessity  a 
decision  upon  the  law  and  upon  the  facts.  But,  although  we  have 
here  an  award  which  imports  to  be  a  final  award,  it  does  not  appear 
in  terms  to  have  been  made  upon  the  law  and  upon  the  facts; 
and  without  a  decision  on  both  it  could  not  be  final.  Therefore, 
it  struck  us  very  early  in  the  case  that  this  is  in  truth  a  mere 
omission  in  the  drawing  up  of  the  award,  and  that  the  error  is 
not  a  substantial  error ;  but  only  that  what  must  have  taken  place 
was  not  stated,  as  it  ought  to  have  been  stated,  in  terms ;  and  there- 
fore we  were  very  early  of  opinion  that  the  award  ought  to  be 
remitted,  for  the  purpose  of  having  this  superficial  error  corrected. 
But  it  was  strongly  contended  that  this  Court  had  no  jurisdiction 
to  remit  the  award,  because  the  period  named  by  the  parties  within 
which  the  time  for  making  the  award  might  be  enlarged  has  elapsed. 

*  See  HorUm  v.  Sayw  (4  Ezch.  Bep.,  N.  &,  643). 
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On  abundant  aothoiitj,  I  am  satisfied  that  we  have  the  jurisdiction;  H.  T.  186L 

Queen's  Bench 
which  is  to  be  exercised  however  in  a  manner  which  will  qualify     -^    v    .  ^ 

the  remission  of  it,  so  as  to  prevent  this  sort  of  authority  being  ^^ 

abused,  namely,  by  limiting  the  time  in  which  the  amendment  of    cork  and 

the  award  shall  be  made.    We  will  qualify  our  order  in  that  way,     ^j^j^^j^y. 

as  was  done  in  another  case ;  and  direct  the  amendment  to  be  made 

within  one  calendar  month. 


O'Bbien,  J. 

There  is  no  doubt  that  the  award  is  defective,  in  not  stating  the 
decision  of  the  arbitrator  upon  the  questions  of  law  which  were 
referred.  I  am  however  of  opinion  that  we  have  full  power  to  send 
back  the  award  to  the  arbitrator  for  reconsideration,  so  that  the 
defect  may  be  amended.  The  11th  section  of  the  Common  Law 
Procedure  Act  (1856)  enacts — [His  Lordship  read  the  section]. 
These  words  are  very  comprehensive,  and  I  do  not  think  that  our 
authority  under  them  is  limited  in  the  manner  contended  for  by 
defendant's  Counsel.  The  case  of  Morris  v.  Morris  (a),  decided 
on  a  corresponding  section  of  the  English  Procedure  Act,  shows 
that  it  applies,  not  merely  to  compulsory  i*eferences,  made  under  the 
preceding  sections,  but  also  to  references  made  upon  consent  (such 
as  the  reference  now  before  us).  Serjeant  Sullivan  however  further 
relies  on  what  has  been  called  the  prohibitory  clause  in  the  submis- 
sion, and  on  the  negative  words  used  therein,  as  precluding  the 
Court  from  now  exercising  its  power  under  that  section,  inasmuch 
as  the  period  limited  by  that  clause  (10th  January  1861)  has 
expired.  In  my  opinion  however  the  clause  has  no  such  effect — 
[His  Lordship  read  the  clause.] — It  appears  to  me  that  this  clause 
has  only  the  effect  of  depriving  the  arbitrators  (so  far  as  they  are 
concerned)  of  the  power  of  enlarging  beyond  that  period  the  time 
for  making  their  award,  but  that  it  does  not  affect  the  extensive 
power  given  by  the  Uth  section  to  the  Court,  to  remit  the  matters 
referred,  &c.,  *^  at  any  time^  and  from  time  to  time^**  without  pre- 
scribing any  limit ;  and  I  do  not  see  upon  what  grounds  we  could 
hold  that  the  parties,  by  the  insertion  of  such  a  clause,  had  excluded 
the  operation  of  the  statute. 

(a)  6  £1.  &  Bl.  383. 
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H.T.  1661.       The  case  of  Hodgkituon  v.  Femie  (a),  which  was  relied  on  bj 

.^-.^     defendant's  Counsel,  does  not,  in  my  opinion,  concern  the  present. 

The  question,  whether  the  fact  of  the  time  limited  for  making  the 
CORK  AND  award  having  expired  was  an  answer  to  the  motion  to  send  hack 
BAii^WAr  *^®  award,  did  not  arise  in  that  case.  The  matter  of  controversy 
was  as  to  the  sufficiency  of  the  grounds  relied  on  tor  remitting  the 
award ;  and  any  observations  made  by  the  Court,  as  to  their  having 
only  the  same  power  under  the  corresponding  English  Act  which 
they  had  before,  should  be  considered  as  having  regard  only  to  the 
sufficiency  of  the  grounds  of  remission  relied  on,  and  as  deciding 
that  the  Court  should  not  send  back  an  award  upon  a  ground  on 
which  they  would  not  have  done  so  before  the  passing  of  that  Act. 
I  need  not  refer  to  the  cases  relied  on  by  the  plaintiff,  as  we  have,  in 
my  opinion,  clear  authority  under  the  statute  for  the  decision  to 
which  we  have  come. 

Hates,  J. 

I  entirely  agree  with  the  Lord  Chief  Justice  and  my  Brother 
O'Brien  in  thinking  that  the  Court  should  remit  this  award  to  be 
amended  by  the  arbitrator.  The  law  has  given  ns  full  power  to 
interfere;  and,  if  so,  I  do  not  see  why  we  should  not  exercise 
that  power  in  this  case. 

Fitzgerald,  J. 

I  also  agree  that  we  have  power  under  the  Common  Law  Pro- 
cedure Amendment  Act  (Ireland)  1856,  s.  11,  to  remit  this  award  to 
the  arbitrator  to  be  amended ;  and  that,  in  this  particular  case,  we 
wisely  exercise  our  authority  in  so  remitting  it.  We  remit  the 
award,  not  to  be  re-considered,  but  in  order  that  Mr.  Forsythe  may 
have  an  opportunity  to  insert  his  decision,  or  to  state  that  the 
demurrer  was  abandoned.  Either  the  demurrer  was  abandoned, 
or,  if  not,  I  cannot  have  a  doubt  in  coming  to  the  conclusion  that 
Mr.  Forsythe  did  form  his  opinion,  and  give  it  on  the  question 
of  law ;  and  the  award  is  in  reality  going  back  to  him  to  have 
inserted  in  it  that  which  the  arbitrator  really  did. 

Motion  granted. 
Ca)  3  C.  B.,  N.  S.,  169. 
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H.  T.  1861. 
Queen' i  Bench 


THE  QUEEN,  at  the  Prosecution  of  JOHN  CONNELL, 

THE  JUSTICES  OP  THE  PEACE  OF  THE 
COUNTY  OF  DUBLIN. 


Jan.   22,    24, 
25. 


In  Michaelmas  Term  I860  (November  20th),  this  Coart,  notwith-  Summary  con- 
viction (made 
Standing  the  cause  shown,  made  absolute  a  conditional  order  for  a  by  two   Jus^ 

writ  of  eertiwrari^  directed  to  Henry  Alexander  Hamilton  and  John  p^  Ses- 

Baker,  two  of  the  Justices  of  the  Peace  in  and  for  the  county  of  b!^Q^  i^  aid 

Dublin,  to  remove  into  this  Court  "all  and  singular  records  of  JEeretoa'to^a 

"  conviction  or  convictions,  information  or  informations,  and  other  ^^\  ^^  certw- 
^  7  ram,  to  remoTe 

*' proceedings  whatsoever,  touching  a  certain  assault  or  assaults,  ^*^^^^?P» 

"whereof,  on  the  complaint  of  one  Jane  Murphy,  John  Connell  now   proaecn- 

'^  ^  "^  tor    (the    de- 

"  was,  on  the  drd  day  of  July  I860,  convicted  by  or  before  you,  the  fendant  in  the 

Court  below) 
"  Justices,  together  with  all  things  touching  the  same,  by  whatever  was    tn   fact 

anable  to  nve 
"  name  or  addition  the  said  John  Connell  may  be  esteemed  or  called  bail  for  his 
^.    ^,  „  appearance  at 

"  m  the  same."  Petty  Sessions. 

A  writ  of  certiorari  issued  accordingly,  and  the  said  Justices  .^  Semble^ 

°  ''  That  It  IS  the 

made  a  return  of  "  all  and  singular  a  certain  conviction,  together  duty    of  two 

Justices,  act- 
'*  with  the  warrant  of  committal  made  by  us,  as  such  Justices,  on  ing    out    of 

Petty    Ses- 
'Uhe  3rd  day  of  July  I860,  upon  a  complaint,  made  on  such  last-  sions,  to  take 

'*  mentioned  day,  before  us,  out  of  Petty  Sessions,  at  Balbriggan,  and  require  the 

"in  the  county  of  Dublin,  by  one  Thomas  Murphy  against  one  giy^  baiL 

"John  Connell,  for  that  he,  John   Connell  at  Balbriirsan,  did  _  SemUe-^ 

^  *®     '  That,  on   the 

"  assault  one  Jane  Murphy,  being  the  daughter  of  the  said  Thomas  argument    on 

the  return    to 

"  Murphy ;  and  we  further  certify  that,  after  having  examined  upon  a  writ  of  cer- 
tiorari,  refer- 

"oath  the  said  Thomas    Murphy,  the   said  Jane  Murphy,  one  ence  cannot  be 

"Bebecca  Moyce,  and  one  Jane  Moore,  and  having  fully  heard  affidavits  used 
"  both  parties,  and  the  said  John  Connell  not  having  then  tendered  ^  make^abw)^ 
"or  offered  any  bail  to  us  for  his  appearance  at  Petty  Sessions,  we  SmaUrdwfor 

the  writ. 
Quare — ^Is  an  order  or  couTiction,  though  drawn  in  exact  confonnity  with  the 
form  sanctioned  by  the  Lord  Lieutenant  in  Council,  pursuant  to  the  statute,  legal, 
if  it  does  not  state  the  feet  which  gare  jurisdiction  to  the  Justices  ? 
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H.  T.  1861.  ^'  then  and  there  convicted  the  said  John  Connell  of  an  assault  upon 
Queen's  Bench    .^   _  .,    _         ^,       ,  -      ,.  ,  .... 
,, '     "  the  said  Jane  Murphy,  a  copy  of  which  conviction  is  hereunto 

^^  '^  annexed.    And  thereupon  we  issued  a  warrant  for  the  committal 

JUSTICES  OF  <f  of  John  Connell,  the  original  of  which  warrant  is  also  hereunto 

COUWTT     OP     ^  ,  *      ,  «       ,  .^        ,  ,  ,  , 

DUBLiif.  Annexed.  And  we  further  certify  that,  on  the  same  day,  the 
^'said  H.  A.  Hamilton  made  and  entered,  in  one  of  the  books 
*'kept  in  and  for  the  district  of  Balbriggan,  a  copy  of  the  sub- 
**  stance  of  the  proceedings  so  had  before  us,  which  entry  is 
*' initialed  by  us,  and  dated  the  drd  day  of  July  I860;  and  a 
**  copy  of  which  entry  is  hereunto  annexed,  whereunto  we  have 
^'subscribed  our  names.  And  we  further  certify,  that  we  have 
"  hereunto  annexed  a  copy  of  the  original  sheet  of  the  said  Petty 
**  Sessions  order-book,  and  are  ready  to  produce  the  originals  of 
*'the  said  books  when  required.  And  we  further  certify,  that 
'Hhere  does  not  exist,  and  never  existed,  any  other  record,  war- 
^'rant,  order,  or  any  other  document,  touching  in  any  manner 
*'the  said  complaint  or  the  proceedings  thereon.  In  witness 
"whereof,  &c." 

From  the  evidence  annexed  to  the  return,  it  appeared  that,  at 
the  time  when  the  assault  was  committed,  the  complainant,  who 
was  Quartermaster  of  her  Majesty's  7th  Regiment  of  Foot,  was 
lodging  with  his  two  children  in  the  prosecutor's  house,  and,  being 
under  order  to  rejoin  his  regiment  in  India,  had  arranged  that  his 
children  should  continue  to  lodge  there.  The  complaint  was  heard 
on  the  drd  of  July,  and  the  complainant,  having  to  start  for  India 
on  the  following  day,  had  substituted  a  charge  of  a  common  assault 
on  his  daughter  in  the  place  of  a  felonious  assault  on  her,  with 
which  he  had  at  first  charged  Connell. 

The  now  prosecutor  then  applied  to  the  Justices  to  send  the  case 
to  the  Quarter  Sessions  or  to  the  Commission.  The  complainant 
begged  of  them  to  decide  the  case  summarily,  as  he  had  to  start  for 
India  on  the  morrow,  and  could  not  leave  his  daughter  to  travel 
thither  alone. 

The  Justices  decided  that  the  case  should  go  on,  and  convicted 
the  prosecutor. 

The  remainder  of  the  evidence  was  not  material  to  the  present 


Digitized  by 


Google 


cc 

Order-Book,  as  approved  of  by  the  Lord  1 


I 


No 


Date  of 
order. 


3rd  of 
July  1860 


Name  or  names  of 
Justice  or  Justices  by 
whose  order  made ;  and 
if  made  out  of  Petty 
Sessions ;  or  if  entry  in 
this  book,  made  upon  a 
certificate,  same  to  be 
here  stated. 


Henry  A.  Hamilton, 
Esq.,  John  Baker, 
Esq.;  out  of  Petty 
Sessions. 


4. 


Parties  complainant 
and  defendant ;  the 
Christian  and  surname, 
rank,  occupation,  or 
other  addition,  and 
residence  (stating  pa- 
rish and  townland),  to 
be  given ;  and  the  par- 
ties to  be  distinguished 
by  prefixing  their  appel- 
lation—complainant or 
defendant* 


Thomas  Murphy,  Quar- 
termaster of  the  7th 
Royal  Fusiliers,  com- 
plainant; John  Con- 
nell,  publican,  Bal- 
briggan,  parish  of 
Balrothery,  defendant 


5. 


Names 

of  witnesses 

examined,  and 

whether  for 

complainant  or 

defendant. 


Thos.   Murphy, 

Jane  Murphy, 

Rebecca  Moyce. 


Cause  of  complaint, 
as    set    forth    in    the 


That  John  Connell, 
the  defendant,  did 
'assault  Jane  Murphy, 
on  Friday  evening,  the 
29th  of  June  I860,  in 
the  town  of  Balbriggan, 
in  the  county  of  Dublin. 
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Note.—^o  enunire  to  be  on  any  account  made,  and  every  interlii 
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argument,  save  in  this  particular,  that  an  inference  might  have  been  H.  T.  1861. 

.           Queen*8  Bench 
drawn  from  the  eyidence  that  the  now  prosecutor  would,  if  required,      , 

^THE    QUEEN 

have  been  able  to  give  bail  for  his  appearance  at  the  Pettj  Sessions.  ^^ 

On  the  22nd  of  December  1860,  it  was  ordered   "That  the  justices  of 

^.*  ,  ,  .,i-i  T.         COUNTT     OP 

••subject  matter  of  said  return  be  set  down  m  the  Crown  List,       ©ublin. 
•'for  argument  in  the  ensuing  Hilary  Term." 

Sixteen  points  of  objection  to  the  conviction  were  noted  for 
argument  bj  the  now  prosecutor.  In  substance^  the  objections  to 
the  validitj  of  the  conviction  amounted  to  this : — That  it  did  not 
show  any  jurisdiction  in  the  Justices  to  make  it,  nor  disclose  any 
facts  which  show  the  existence  of  such  a  jurisdiction ;  and,  in 
particular,  that  it  did  not  state  or  shqw  that  the  said  John  Con- 
nell  was  unable  to  give  bail,  to  appear  at  the  Petty  Sessions,  to 
answer  the  complaint  mentioned  in  the  conviction.   . 

W.  J.  Sidney  and  R.  Armstrong^  in  support  of  the  objections  to 
the  return. 

It  appears  on  the  face  of  the  return  that  the  Justices  heard  and 
decided  this  case  out  of  Petty  Sessions.  The  14  &  15  Vic^  c.  93, 
8.  8,  deprives  all  Justices  in  Ireland  of  jurisdiction  to  hear  or  deter- 
mine, out  of  Petty  Sessions  any  case  not  included  in  the  enumeration 
contained  in  the  second  subdivision  of  that  section.  The  Justices 
say  that  they  had  jurisdiction  under  the  clause  <'It  shall  be  lawful 
"  for  two  Justices^  if  they  see  fit,  to  hear  and  determine  out  of  Petty 
••  Sessions  any  complaint  as  to  any  offence,  when  the  offender  shall 
•*be  unable  to  give  bail  for  his  appearance  at  Petty  Sessions." 
Therefore,  unless  the  prosecutor  was  unable  to  give  bail,  the  pro- 
ceedings were  had  coram  non  judiee.  Wherever  the  jurisdiction 
of  Justices  is  of  a  circumscribed  character,  the  special  circumstances 
which  create  it  must  be  expressly  stated  on  the  face  of  the  proceed- 
ings. The  only  circumstance  which,  in  this  case,  could  create  the 
jurisdiction  was  inability  on  the  prosecutor's  part  to  give  baiL  The 
return  contains  no  statement  of  such  inability ;  but  merely  says — 
"John  Connell  not  having  then  tendered  or  offered  bail."  The 
burden  of  tendering  bail  does  not  lie  on  a  defendant.  It  is  the  duty 
of  the  Justices  to  take  the  initiative  and  require  him  to  give  bail ; 
VOL.  13.  48  L 
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H.  T.  1861.  and,  if  thej  omit  to  do  so,  the  proceedings  are  all  had  coram  nan 

Queen's  Bench    ...  ,     ,         ,      .    .  «    ,       ,  «     ,  .     . 

< , — -/     judtce;  and  the  submission  of  the  defendant  oannot  create  a  juns- 

THE    QUSBN 

^  diction,  for  the  jurisdiction  is  the  creature  of  an  express  statute,  and 

JUSTICES  OF  cannot  be  conferred  bj  the  acquiescence  or  the  consent  of  parties. 

CODNTT     OF 

DUBLIN.  '^^^  Justices,  out  of  Petty  Sessions,  had  no  jurisdiction  to  hear  the 
case  until  evidence  bad  established  that  the  defendant  was  unable  to 
giye  bail.  No  such  evidence  was  required  by  the  Justices,  or  given 
by  the  complainant.  But  it  appears  from  the  return  that  John 
Connell .  was  a  householder,  so  that  his  ability  to  give  bail  was 
manifested  to  the  Justices.  The  inability  to  give  bail  cannot  now 
be  presumed  except  by  necessary  intendment ;  and  the  jurisdiction 
of  the  Justices  to  hear  the  case  must  appear  on  the  face  of  the 
conviction:  Paley  on  Conviction  (ed.  1856),  pp.  26,  148,  157; 
Rex  V.  HazeU  (a) ;  Kite  and  Lane^s  case  (b) ;  In  re  Peerless  (e) ; 
The  Queen  v.  Fuller  (d) ;  T%e  Queen  v.  Bolton  (e);  The  Queen  v. 
The  Justices  of  the  Queen's  County  (f J. 

Whiteside^  H,  Ormshy^  and  Exham,  contra. 

The  conviction  is  good,  although  the  inability  of  the  defendant  to 
give  bail  does  not  appear  on  its  face.  The  14  &  15  Fte.,  c  93, 
s.  21,  prescribes  the  manner  in  which  the  Justices  are  to  keep  the 
Petty  Sessions  order-book;  but  does  not  provide  that  the  book 
shall  contain  any  statement  concerning  the  giving  or  tendering  of 
bail  by  a  defendant.  Had  such  a  statement  been  necessary,  the 
form  of  order  sanctioned  by  the  Lord  Lieutenant  in  Council  would 
have  contained  a  column  for  it.  The  order,  being  in  exact  con- 
formity with  that  form,  is  therefore  good.  No  doubt  the  Justices' 
jurisdiction,  if  it  be  of  a  limited  nature,  must  appear  on  the  face 
of  the  conviction;  but  it  is  not  necessary  that  mere  matter  of 
procedure — and  the  inability  of  a  defendant  to  give  bail  is  nothing 
else — should  also  be  stated  there.  The  Queen  v.  The  Mayor  of 
Clonmel{g)  decided  that  the  14  <&  15  Ftc,  c.  92,  and  the  14  &  15 

(a)  13  East,  139.  (h)  1  B.  &  Cr.  101. 

(c)  1  Q.  B.  143.  (^  2  D.  &  L.  98. 

(c)  1  Q.  B.  66.  (f)  7  It.  Com.  Law  Rep.  438. 

(^)  9  Ir.  Com.  Law  Rep,  267. 
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Vic^  c.  93,  must  be  construed  together.    The  14  &  15  Fu?.,  c.  93,  H.  T.  1861. 
8.  16,  sub-sec.  2,  shows  that  the  old  rule  of  law,  as  to  the  admissiou      . ' 

THE    QUEEN 

of  a  defendant  to  bail,  he^  not  been  interfered  with,  and  that  he  must  ^^ 

still  apply  for  that  *  privilege :  2  Hale's  PL  Cr.,  c.  14,  p.  123;  justices  of 

I^OUNTir     OF 

Hawkins'  PL  Cr.,  bk.  U.  c.  15,  s.  14;  1  Nunn  ^  Walsh's  J.  P.,  dublin. 
p.  399*  No  summons  was  issued  against  John  Coonell;  jet  he 
attended  before  the  Justices,  submitted  to  their  jurisdiction,  was 
fully  heard,  and  convicted.  The  defendant's  appearance  before 
the  Justices,  though  not  summoned,  gave  them  jurisdiction :  The 
Queen  ▼.  Millard  (a).  After  such  a  submission,  the  Court  can- 
not set  aside  the  conviction :  Full  v.  Hutchins  (b) ;  Cave  v. 
Mountain  (c).  If  the  complainant  had  not  tendered  any  evidence, 
the  defendant  might  have  demanded  from  the  Justices  a  certificate, 
which  would  have  barred  all  further  proceedings:  Tunnicliffe  v. 
Tedd{d).  The  conviction  is  legal,  because  it  p  within  the  pro- 
visions of  the  14  &  15  Vie^  c  93,  as  to  cases  out  of  Petty  Sessions; 
is  in  the  exact  form  prescribed  by  the  Lord  Lieutenant  in  Council ; 
good  on  its  face;  and  within  the  general  jurisdiction  of  the  Justices. 
Further,  the  conviction  cannot  be  quashed,  because  the  matter  relied 
upon  to  defeat  it  is  mere  matter  of  procedure.  Lastly,  the  applica- 
tion must  be  refused,  because  the  prosecutor  cannot  now  question  a 
jurisdiction  to  which  he  submitted. 

Armstrong^  in  reply. 

The  law,  as  laid  down  by  Hale  and  Hawkins  with  respect  to  bail, 
is  unquestionable  in  all  cases  in  which  the  Justices  have  not  a 
jurisdiction  over  the  subject-matter  of  the  complaint  at  Common 
Law.  In  such  cases,  the  Justices  have  a  discretion  to  grant  bail  or 
refuse  it;  and  the  14  &  15  Vicy  c.  93,  sec.  16,  is  merely  declaratory 
of  the  Common  Law,  and  relates  only  to  a  case  which  ought  to  be 
sent  to  a  Superior  Court.  In  that  case,  it  would  be  a  defendant's 
duty  to  a  ask  for  bail.  But  section  16  does  not  contemplate  the  case 
of  a  summary  conviction,  which  must  be  governed  by  the  8th  sec- 
tion, sub-sec.  2,  which  omits  all  reference  to  an  application  by  a 

(a)  22  Law  Jour.,  N.  S.,  Mag.,  Cas.  106.  (h)  Cowp.  422. 

(e)  1  M.  &  G.  257.  (<0  ^  C.  B.  553. 
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H.  T.  1861.  defendant,  and  gives  the  Jnstiees  a  jurisdiction  above  the  Common 
V '     Law.   The  Jadge  of  an  Inferior  Court,  who  hears  a  case,  must  take 

THE    QUEEN  ,  ,       /.  ,  .  ,  ,...,..  .  r«,         «  , 

^  care  that  the  facts  which  create  his  jurisdiction  exist.   Therefore  the 

JUSTICES  OF  Justices  acted  at  their  perils  since  thej  did  not  ascertain  that  the 
COUNTY    OF    ,  ^     ,  .     -       .,        . ,  .,.,„., 

DUBLIN.      oetendant  was  m  met  "  unable  to  give  bail,"  in  the  express  words 

of  the  statute.  The  14  &  16  Ftc.,  c.  93,  was  passed  to  effect  two 
great  objects; — ^to  give  publicity  to  all  proceedings  at  Pettj  Sessions ; 
and  to  prevent  a  complainant  choosing  the  Justices  who  are  to 
decide  his  case.  In  criminal  cases,  a  defendant  cannot  consent  to 
matters  against  his  own  interest:  Lawrence  v.  Wileoch{a)\  Lu^ 
more  ▼.  Beadle  {b) ;  Montgomery  v.  Byrne  (c).  Those  cases  show 
that,  even  in  civil  cases,  consent  of  the  parties  will  not  confer  juris- 
diction, if  the  jurisdiction  of  the  Court  is  derived  from  a  statute. 
Therefore,  the  consent  and  submission  of  the  defendant  could  not 
enable  the  Justices  to  defeat  the  policy  of  the  Act — the  attainment 
of  Justices  indifferent  between  the  parties,  and  of  open  trials.  In 
all  the  cases  cited  at  the  other  side,  the  Courts  had  acted  within 
their  jurisdiction ;  and  the  question  was,  whether  an  error  in  pro- 
cedure had  been  committed  ?  As  to  the  form  of  the  order,  sections 
21  and  36  must  be  read  together;  and  the  order-book  must  con- 
tain the  particulars  of  each  case,  the  substance  of  the  decision, 
and  the  facts  which  give  jurisdiction ;  for  these  are  of  the  very 
essence  of  the  case. 

Cur.  acL  vuli. 


Lefbot,  C.  J. 

In  this  case,  we  have  thought  it  right  to  look  very  attentively 
into  the  evidence,  to  ascertain  whether  there  was  sufficient  from 
which  it  might  be  fairly  inferred  that  the  jurisdiction  which,  by 
the  first  clause  of  the  second  paragraph  of  section  8,  is  taken  away, 
except  in  a  few  enumerated  cases,  had  been  restored.  It  is  restored 
in  certain  cases  by  a  subsequent  part  of  the  section :  the  first  clause 
is  this : — "  It  shall  not  be  lawful  for  any  Justice  or  Justices  to  hear 
"and  determine  any  case  of  summary  jurisdiction  out  of  Petty 

(a)  11  Ad.  &  EL  Wl.  (*)  1  DowL,  N.  S.,  566. 

(c)  2  Jr.  Com.  Law  Rep.  230. 
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"  Sessions,  except  cases  of  drankenness  or  vagrancy,  or  fraud  in  the  H.  T.  1861. 

Queen's  Bench 
**  sale  of  goods,  or  disputes  as  to  sales  in  fairs  or  markets."     Then     < v ' 

THE    QUSBN 

that  part  of  the  section  is  followed  by  these  words  :-^*'  It  shall  be  ^^ 

"  lawful  for  two  Justices,  if  they  shall  see  fit,  to  hear  and  determine  justices  of 

COONTT  OP 

*^  out  of  Petty  Sessions,  any  complaint,  as  to  any  offence  when  the  Dublin. 
^'  offender  shall  be  unable  to  give  bail  for  his  appearance  at  Petty 
'*  Sessions."  Now,  by  the  first  part  of  that  section  the  jurisdiction 
is  taken  away  in  all  but  the  excepted  cases ;  and  the  case  in  which 
there  has  been  a  conviction  here  is  clearly  not  one  of  those  excepted 
cases.  Therefore,  on  the  face  of  the  conviction  there  is  a  want  of 
jurisdiction.  But  it  has  been  argued  that  that  jurisdiction  which 
was  taken  away  by  the  first  part  of  the  section  is  restored  by  the 
second  part.  That  proposition  can  only  be  made  out  by  its  appear- 
ing with  the  same  clearness,  and  with  equal  certainty,  that  it  is 
restored  by  the  second  part,  as  that  with  which  it  appears  that  the 
jurisdiction  was  taken  away  by  the  first  part.  Is  there  then  enough,' 
either  upon  the  record  of  the  proceedings  here,  or  upon  the  evidence 
at  lengthy  to  show  clearly  and  substantially  that  the  offender  was 
unable  to  give  security  to  appear  at  the  Petty  Sessions  ?  It  is  said 
that  his  neither  having  given  nor  tendered  bail  was  a  waiver  of  his 
right ;  that  it  was  the  offender's  duty  to  do  so ;  and  that  the  circum- 
stance of  his  not  having  done  it,  was  evidence  from  which  we  may 
infer  that  he  was  unable  to  give  it.  Now,  whether  it  was  his  duty 
to  do  so  is  a  very  doubtful  question  indeed;  but  that  is  not  the 
matter  on  which  the  question  in  this  case  turns;  for  the  Act  of  . 
Parliament  (14  &  15  Ftc,  c.  93)  does  not  use  the  words  with 
respect  to  the  offender's  tendering  or  giving  bail,  but  restores  the 
jurisdiction  only  upon  the  fact  of  his  inability  to  give  it.  Now, 
is  there  enough  on  this  record,  or  on  the  whole  of  the  evidence 
(and  I  have  looked  |hrough  it  attentively),  from  which  we  can 
infer  the  offender's  inability  to  give  bail,  when  we  take  the  whole 
of  the  evidence  together  ? 

It  appears,  from  the  statement  of  the  prosecutor  in  the  Court 
below,  that  this  offender,  John  Connell,  was  a  householder,  in  such 
a  position  in  life  as  appears  to  have  induced  and  determined  the 
prosecutor  in  the  Court  below  to  leave  his  children  under  the  care 
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H.  T.  1861.  of  Oonnell  and  of  Conneirs  wife.  To  infer  therefore  from  the 
Queens  ene  q^^^qj^^q  j^  inability  to  give  bail,  such  as  would  restore  their 
THE  QUEEN  jurig^ic^i^n  ^q  the  Magistrates,  is  what  we  cannot  do.  We  there- 
JU8TICBS  OF  fore  think  that,  whatever  inference  might  be  drawn  from  the 
couNTT  OF    circumstance  that  the  offender  has  not  tendered  bail,  that  inference 

DUBLIN. 

is  repelled  bj  evidence  going  distinctly  to  the  fact  of  his  ability, 
more  than  it  is  upheld  by  any  inference  that  can  be  drawn  from 
other  circumstances.  It  appears  therefore  that  on  the  face  of  the 
record  there  is  a  want  of  jurisdiction.  Unquestionably,  speaking 
for  myself  I  would  feel  very  glad  if,  consistently  with  the  prin- 
ciples of  law,  I  could  have  found  a  means  to  avoid  quashing  this 
conviction  ;  and  I  trust  that,  if  this  miscreant  should  dare  to  pre- 
sent himself  before  a  jury,  they  will  give  him  a  very  significant 
token  of  their  estimate  of  his  merits. 

O'Brien,  J. 

I  am  also  of  opinion  that  the  conviction  or  order  of  the  Justices 
should  be  quashed,  as  there  appears  upon  the  face,  of  the  return 
to  have  been  a  want  of  jurisdiction  in  the  Magistrates  to  make 
it.  Without  reference  to  the  question  whether  ConQell  has  suffered 
any  actual  injury  from  the  course  adopted  by  the  Magistrates,  or 
might  not  have  received  a  Severer  punishment  if  tried  before  ano- 
ther tribunal,  I  think  the  question  involved  in  this  case  is  one 
of  considerable  importance,  as  affecting  the  administration  of  the 
law  by  the  Magistrates.  The  conviction  was  for  an  assault,  and 
appears  to  have  been  made  by  two  Magistrates,  though  '^out  of 
Petty  Sessions,"  upon  the  ground  (as  stated  in  the  return)  of 
"Connell  not  having  then  tendered  or  offered  any  bail  to  the 
<<  Magistrates  for  his  appearance  at  Petty  Sessions."  Now,  it  is 
expressly  provided  by  the  Petty  Sessions  Act  (14  &  15  Fu?.,  c  93, 
s.  8,  part  2)  that  <'It  shall  not  be  lawful  for  any  Justice  or  Justices 
**  to  hear  and  determine  any  case  of  summary  jurisdiction  otU  of 
**  Petty  Sessions^  except  cases  of  drunkenness  or  vagrancy,  or  fraud 
'*  in  the  sale  of  goods,  or  disputes  as  to  sales  in  fairs  or  markets." 
If  the  statute  stopped  here,  the  Magistrates  could  have  had  no 
jurisdiction  whatever  to  have  heard  and  determined  the  complaint 
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in  this  case  *<oat  of  Petty  Sessions.*^    But  the  subsequent  part  of  H.  T.  1861. 
the  section  enacts  that  **  It  shall  be  lawful  for  two  Justices  to  hear     ^..—v^-i^ 
''and  determine  out  of  Pettj  Sessions  anj  complaint  as  to  any  ^ 

'*  offence  when  ike  offender  shall  be  unable  to  give  hail  for  his  justices  of 
"  appearance  out  of  Petty  Sessions.**  The  inability  of  the  offender  nuBLiN 
to  give  bail  is  thus,  under  the  statute,  the  foundation  of  the  Magis- 
trates' jurisdiction  to  hear  and  determine  out  of  Petty  Sessions  such 
a  complaint  as  in  this  case ;  and  therefore,  according  to  the  settled 
rule  of  this  Court,  in  relation  to  the  proceedings  of  tribunals  of 
limited  jurisdiction,  such  inability  should  appear  upon  the  face  of 
the  return.  It  is  contended  by  the  Justices  that,  if  a  party  in 
custody  on  any  charge  desires  to  be  admitted  to  bail,  it  is  incum- 
bent on  him  to  apply  for  the  purpose,  and  to  tender  the  bail ;  and 
that  it  is  not  the  duty  of  the  Magistrates  to  require  him  to  do  so ; 
and  that,  in  the  present  instance,  the  inability  of  Council  to  give 
bail  is  to  be  inferred  from  the  statement  in  the  return  of  his  '*  not 
having  tendered  or  offered  any  bail."  But  this  statement  does  not 
satisfy  the  express  terms  of  the  statute.  The  fact  of  Council  not 
having  tendered  or  offered  bail  does  not  establish  that  he  was  unable 
to  give  it.  His  omission  to  make  the  tender  may  have  proceeded 
either  from  ignorance  of  his  right  to  be  admitted  to  bail,  or  from 
some  other  cause ;  and  it  is  not  the  mere  omission  to  tender  bail, 
but  the  inability  to  give  it,  that  is  requisite  under  the  statute  to 
restore  to  the  Magistrates  the  power  of  determining  the  case  out 
of  Petty  Sessions ;  a  jurisdiction  of  which  they  were  deprived  by  the 
preceding  part  of  the  section.  If  indeed  the  return  stated  that  the 
Magistrates  had  required  Connell  to  give  bail  for  his  appearance  at 
Petty  Sessions,  or  had  apprised  him  of  his  right  to  do  so,  and  that 
he  had  declined  to  do  so,  then  it  might  be  contended  that  his  ina- 
bility to  give  bail  was  to  be  inferred  from  such  a  statement ;  but, 
even  assuming  this  argument  to  be  well  founded,  there  is  no  such 
statement  in  the  return  before  us.  With  respect  to  the  doctrine  of 
a  party  in  custody  being  bound  to  tender  bail,  instead  of  the  Magis- 
trates being  bound  to  demand  it,  there  is  no  doubt  that  such  obliga- 
tion exists  in  cases  where  the  right  of  being  admitted  to  bail  is  given 
to  the  party  as  a  privilege,  and  where  he  would  otherwise  be  liable 
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H.  T.  1861.  to  be  committed  to  prison  to  take  his  trial ;  and  it  is  to  cases  of  this 
Queen's  Bewk    ,        .     .         ,  ,,,...,,  .       , 

^- — V '     descnption  that  we  are  to  apply  the   doctrine   laid  down  in  the 

^^  passage  cited  from  2  Hale's  Pleas  of  the  Crown^  pp.  123  and  124, 

JUSTICES  OF  where  he  states  '*  that  the  Justice  is  not  bound  to  demand  bail ;  but 

COUNTY  OF 

DUBLIN.      '^  ^®  prisoner  is  bound  to  tender  it ;  otherwise  the  Justice  may  com- 
"mit  him." — [See  also  2  Hawkins^  c.  15,  s.  14,  nearly  to  the  same 
effect]. — But  this  doctrine  is  not  applicable  to  the  case  now  before 
us,  where  the  omission  of  the  party  to  tender  bail  is  not  relied  on  as 
justifying  the  Magistrates  in  committing  him  to  prison,  to  take  his 
trial  for  the  offence  with  whidi  he  was  charged ;  but  as  giving  the 
Magistrates  jurisdiction  to  ''hear  and  determine"  the  case  out  of 
Petty  Sessions :  a  jurisdiction  which,  as  I  have  already  observed,  is 
given  to  them  only  in  the  event  of  the  party  being  '*  unable  to  give 
bail"  for  his  appearance  at  Petty  Sessions,  to  take  his  trial  there. 
This  view  of  the  case  is  confirmed  by  reference  to  the  16th  section 
of  the  Petty  Sessions  Act.     The  first  part  of  that  section  provides 
that,  in  case  of  a  person  charged  with  any  of  the  felonies  or  misde- 
meanours therein  specified,  it  shall  be  discretional  with  the  Justices 
either  to  commit  him  to  gaol  to  take  his  trial,  or  to  admit  him  to 
bail  to  appear  and  take  his  trial,  as  the  Justices  shall  think  fit ;  and 
the  second  part  provides  that,  in  case  of  a  person  being  charged 
with  any  other  ^^indictahW  misdemeanour,  the  Justice  "shall,  t^n 
''  the  application  of  such  person  (and  being  satisfied  as  to  the  sufii- 
'*  ciency  of  the  bail  offered),  admit  him  to  bail  as  aforesaid."     By 
this  section  therefore  the  right  of  a  party  charged  being  admitted 
to  give  bail  to  take  his  trial,  instead  of  being  at  once  committed 
to  gaol  for  the  purpose,  is  given  to  him  as  a  privilege,  upon  the 
express  condition  of  his  applying  for  it ;  and,  in  such  a  case,  there 
is  no  doubt  that  the  doctrine  laid  down  in  the  passages  cited  from 
Hale  and  Hawkins  would  apply.    But  the  8th  section  deals  with 
a  different  class  of  cases :  it  gives  the  Magistrates  summary  juris- 
diction to  hear  and  determine,  out  of  Petty  Sessions,  complaints 
against  offenders  in  cases  where  they  otherwise  would  not  have 
had  it.      The  language  of  the   two  sections  is  accordingly  very 
different.     The   8th   section  states  nothing  of  the  party  charged 
making  any  '^^application*'  to  be  admitted  to  bail,  as  is  done  in 
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the  16th  section,  but  speaks  only  of  his  being  **  unable  to  give  bail.'*  H.  T.  1861. 

^een*s  Bench 
We  cannot  suppose  that  such  a  difference  between  the  language  of     , ' 

.1  .  .  .  ^-      .  t    -  .     ,.  THE    QUEEN 

the  two  sections .  was  without  an  oqject ;  and  it  appears  to  indicate  ^^ 

the  intention  of  the  Legislature  that  the  mere  omission  to  tender  justices  of 

COUNTY  OF 

bail  which  would,  under  the  I6th  section,  justify  the  committal  Dublin. 
of  the  party  to  prison  to  take  his  trial,  should  not  be  sufficient 
under  the  8th  section  to  authorise  the  hearing  and  d^erminalion 
of  the  case  by  the  Magistrates  out  of  Petty  Sessions*  It  was 
the  manifest  policy  of  the.  Act  that  the  extensive  summary  juris- 
diction thereby  given  to  the  Magistrates  should,  whenever  it  was 
practicable  and  expedient,  be  exercised  by  them  only  in  Petty 
Sessions ;  that  the  practice  (so  liable  to  abuse)  of  charges  being 
determined  by  them  out  of  Sessions  should  be  checked;  and  that 
they  should  be  prevented  from  doing  so,  except  in  the  event, 
provided  for  by  the  8th  section,  of  the  party  being  unable  to  give 
bail  for  his  appearance  at  Sessions.  I  think  also  that  the  Magis- 
trates, before  hearing  and  determining  any  case  under  that  provision, 
should  apprise  the  party  charged  of  his  right  to  have  the  case 
disposed  of  at  Petty  Sessions,  if  he  so  desired  it,  and  if  he  gave 
bail  for  his  appearance  there;  and  that  the  Magistrates  should 
not  proceed  to  determine  the  case  until  it  appeared  that  the  party 
was  unable  to  give  such  bail.  If  the  party,  being  able  to  give 
such  bail,  should  refuse  to  do  so  (an  event' not  likely  to  occur), 
then  the  Magistrates  may  commit  him  for  trial  at  the  next  Petty 
Sessions. 

The  Counsel  for  the  Magistrates  further  contend  that  the  affida- 
vits used  upon  the  former  motions  for  granting  the  certiorari  show 
that  Connell  was  unable  to  give  bail,  and  that  he  waived  the 
objection  now  relied  on,  and  consented  to  the  immediate  deter- 
mination of  his  case.  A  question  was  raised  as  to  our  power,  upon 
this  argument,  to  refer  to  those  affibdavits ;  and  I  was  at  first  inclined 
to  think  that  the  case  of  The  Queen  v.  Bolton  (a)  was  an  authority 
for  our  doing  so.  Upon  reference  to  that  case  however,  I  find  it 
was  heard  on  motion  to  make  absolute  a  rule  nm,  for  quashing  the 
order  of  the  Justices,  which  had  been  brought  up  on  certiorari;  and 

(a)  1  Q.  B.  66. 
VOL.  13.  49  L 
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H,  T.  1861.  that  affidavits  were  made  and  relied  on  by  both  parties  respectively, 

!!!!1^ '  for  the  purpose  of  sustaining  and  opposing  that  motion.     The  pre- 

^  sent  case  however  has  been  set  down  as  a  law  argument  for  hearing 

JUSTICES  OF  on  the  certiorari  and  return ;  and  I  am  therefore  of  opinion  we  can- 

COTTNTT  OF 

not  refer  to  the  affidavits ;  but,  even  if  we  did  so,  I  do  not  think 

DUBLIN.  '  '  • 

they  establish  either  the  inability  of  Connell  to  give  bail,  or  any 
such  waivei^or  consent  on  his  part.  I  may  further  observe  that,  in  a 
criminal  case,  the  Court  would  be  reluctant  to  act  upon  the  ground 
of  waiver  or  consent,  and  to  hold  that  Magistrates  thereby  acquired 
a  jurisdiction  not  given  to  them  by  the  statute. 

For  these  reasons,  I  am  of  opinion  that  we  are  bound  to  quash 
this  conviction,  as  made  contrary  to  the  provisions  of  the  statute ; 
and  that  we  should  do  so  notwithstanding  any  opinion  we  may 
entertain,  from  the  affidavits,  of  the  demerits  of  the^  applicant. 


Hayes,  J. 

I  entirely  concur  in  the  sentiments  so  well  expressed  by  the 
LoBD  Chief  Justice,  as  to  the  conduct  of  the  prosecutor.  But 
in  a  case  in  which  nothing  but  a  dry  question  of  law  is  involved, 
w^  must  be  careful  that  we  do  not  let  our  feelings  usurp  the  place 
of  our  judgment.  The  simple  question  then  is  whether,  upon  the 
face  of  the  record  before  us  containing  the  writ,  the  return  to  it,  and 
the  conviction  referred  to  therein,  there  is  enough  to  show  that  the 
Justices  were  authorised  to  do  what  they  did  ?  I  think  not.  The 
writ  of  certiorari  was  issued  in  exercise  of  the  power  inherent  in 
this  Codrt  to  supervise  the  proceedings  of  all  Inferior  Courts,  and 
to  see  that  they  do  not  transcend  their  jurisdiction.  Upon  receiving 
the  writ,  it  became  the  duty  of  the  Justices  to  put  on  the  face  of 
their  return  all  the  facts  and  circumstances  which  showed  their 
authority,  and  so  constituted  their  justification.  That  principle  of 
law  is  as  old  as  the  case  of  Ladbroke  v.  James  (a),  which  decides 
that  in  pleading,  by  way  of  justification,  the  judgment  of  a  Court  of 
limited  jurisdiction,  every  fact  necessary  to  give  the  Court  jurisdic- 
tion must  be  set  forth ;  and,  although  that  was  the  case  of  a  plea,  I 
apprehend  that  the  very  same  principle  which  governs  the  case  of  a 

(a)  Wiilcs's  Rep.  199. 
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plea  applies  to  a  return.     Now  do  we,  looking  at  this  return,  find  H.  T.  1861. 

.,../.                                ^   .         .       .y       .          /.   ,                   ,.           <.  Queen*8  Bench 
within  its  four  corners  a  sufficient  justification  of  the  proceedings  of     w—^, 

THE     OUEIEN 

the  Justices?    I  think  not.    The  complaint  is,  that  the  Justices  have 

dealt  with  this  case  out  of  Petty  Sessions,  and  without  having  any  justices  op 

1       .  ,        T  ,  .  .       ,  /.    ,       ^-^      .  COUNTY  OF 

authonty  so  to  do.  In  answer  to  that,  it  was  the  duty  of  the  Magis-  dublin. 
trates  to  set  forth,  on  the  face  of  the  return,  such  facts  and  circum- 
stances as  would  bring  them  within  some  of  the  exceptions  in  the 
statute  14  &  15  Ftc,  c.  98,  s.  8,  par.  3.  The  exception  pointed  at 
is,  that  the  present  prosecutor  was  unable  to  give  bail  for  his 
appearance  at  Petty  Sessions.  Have  the  Justices  returned  that  he 
was  unable?  In  this  return,  which  they  have  made,  and  which  I 
believe  to  be  fair  and  candid,  and  to  the  letter  true,  the  utmost  they 
can  say  is,  '^  that  the  said  John  Connell  not  having  tendered  bail," 
they  proceeded  to  convict.  But,  in  a  matter  affecting  jurisdiction, 
it  was  the  duty  of  the  Magistrates  to  have  inquired  of  the  party 
whether  he  would  give  bail.  If,  in  answer  to  that,  he  alleged  his 
inability,  but  not  until  then,  the  Magistrates  were  authorised  to 
proceed  in  the  adjudication.  The  facts  requisite  to  give  them  juris- 
diction do  not  appear  on  the  face  of  the  record ;  and  therefore  this 
conviction  in  my  opinion  cannot  stand. 

I  think  it  right  to  advert  here  to  another  matter,  namely,  the 
form  of  conviction  itself.  It  was  argued  that  the  conviction  was 
bad,  because  it  did  not  appear  on  the  face  of  it,  as  set  out  in  the 
order-book,  that  the  party  was  unable  to  give  bail ;  but,  as  the  law 
now  stands  in  Ireland,  I  am  disposed  to  think  that  was  not  neces- 
sary. There  is  no  doubt  that  in  Efagland,  where  matters  are  still 
left  under  the  old  law,  the  Judges  have  decided  that  everything 
which  is  necessary  to  support  the  conviction  must  appear  on  the  face 
of  it.  But,  in  this  country,  the  duty  of  the  Justices  is  fairly  and 
truly  to  return,  under  certain  prescribed  headings,  the  several  mat- 
ters therein  referred  to ;  and  the  statute  (14  &  15  ViCy  c.  93,  s.  21, 
par.  1),  declares  that  such  entry,  when  duly  signed,  '*  shall  be 
"  deemed,  to  all  intents  and  purposes,  a  conviction  or  order,  as  the 
<^case  may  be."  There  is  no  heading  in  the  form  which  would 
suggest  a  statement' of  the  ground  of  jurisdiction  ;  and  therefore  it 
occurs  to  me  that  the  conviction,  having  followed  the  statutory  form,- 
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H.  T.  1861.  is  unimpeachable  on  that  gronnd;  but  still  the  principle  that  the 

_^,-.^     jurisdiction  must  be  shown  on  the  face  of  the  return  to  a  writ 

^  of  certiorari  remains  untouched.     In  England,   it  must  appear, 

JUSTICES  OF  not  only  in  the  return,  but  in  that  part  of  the  return  which  is 

COUNTY  OF         „  J    ^. 

^«T«,x«      called  the  conriction. 

DUBI^m. 

FlTZQERAU),  J. 

I  also  concur  in  the  opinion  that  this  oonyiction  must  be  quashed, 
but  I  forbear  to  say  anything  upon  the  merits  of  the  case,  because 
those  merits  are  not  properly  before  us:  save,  I  should  be  very 
happy,  if  the  law  permitted,  to  support  the  decision  of  the  Justices, 
because  they  appear  to  have  acted  quite  bona  fide.  I  would  not 
have  made  any  observation  in  this  case,  had  it  not  been  that 
questions  of  great  practical  importance,  and  which  go  far  beyond 
this  particular  case,  are  now  before  the  Court.  We  are  working 
out,  by  means  of  this  Act  of  Parliament,  a  great  public  policy, 
which  is,  that  there  shall  be  no  private  proceedings  before  Justices 
in  the  exercise  of  their  summary  jurisdiction;  and  further,  that  the 
prosecutor  shall  not  have  the  power  of  selecting  the  Judges  who 
are  to  try  his  own  case.  The  Petty  Sessions  are  open  to  every 
Justice  of  the  county ;  and  therefore,  no  complainant  can  tell  who 
will  be  the  Justices  presiding  when  his  case  comes  on  to  be  tried. 
But  if  a  complainant  is  at  liberty,  out  of  Petty  Sessions,  to  take 
a  case  before  Justices  in  their  private  houses,  he  has  then  not  only 
a  private  trial,  but  also  the  selection  of  Judgea.  The  Act  prohibits 
Justices  from  determining  cases  under  their  summary  jurisdiction, 
except  at  Petty  Sessions.  But  in  order  to  provide  for  exceptional 
cases  which  might  arise,  and  in  order  to  obviate  the  necessity  of 
committing  the  accused  to  prison,  it  contains  a  provision  in  ease  of 
the  party  accused.  The  statute  says  in  one  section  (8)  that,  if  "  the 
prisoner  shall  be  unable  to  give  bail ;  "  and,  in  another  section, 
if  **  he  shall  be  unable  to  find  or  to  procure  bail,"  the  Justices  may, 
in  certain  specified  cases,  dispose  of  the  charge  summarily.  That 
provision  was  manifestly  intended  to  provide  especially  for  cases  in 
^  which  the  accused  party  is,  in  the  first  instance,  brought  up  before 
them  on  a  warrant.     In  such  a  case,  two  Justices  out  of  Petty 
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Sessions  may  think  it  a  case  to  be  disposed  of  at  Petty  Sessions,  H.  T.  1861. 

but  that  it  is  not  safe  to  allow  the  accused  party  to  go  at  large        *^* 

in   the  meantime.    If  the  Justices  think  that  the  accused  party  '^^   Quben 

ought  not  to  go  at  large,  and  if  he  is   unable  to  give  bail  for  justices  of 

his  appearance  at  Petty  Sessions,  then  they  must  either  commit   ^^^^^^  ^^ 

him  to  prison  for  safe  keeping,  or  dispose  of  the  case  summarily. 

If  the  defendant  is  unable  to  give  bail  for  his  appearance  at  Petty 

Sessions,  the  Justices  may,  in  their  discretion,  hear  and  determine 

the   case  summarily;   but  until  it  appears  that  he   is  unable  to 

give  bail,  they  have  no  jurisdiction  to  determine  the  case.     But 

how  can  it  appear  that  the  defendatit  is  unable  to  give  bail  for  his 

appearance  at  Petty  Session^  until  the  Justices  tell  him,  as  they 

should  tell  him,  that  it  is  his  right  to  give  bail  if  he  pleases  ?  And 

the  Justices,  in  the  performance  of  their  duty,  should  have  given 

him   an   opportunity   to   give   or   find   baiL     We  have   before  us 

the   return   which  has  been   made   by   the  Justices.     It  does  not 

detail  all  the  facts,  but  I  have  not  a  doubt  as  to  how  this  case 

arose.      There   is    one  passage  in   the   return   which  shows  that 

the  charge   was  originally  a  charge  of  a  felonious  assault.  '-  But 

in  the  course  of  the  proceedings  before  the  Justices,  it  turned  out 

that,   if  the  case  was  sent  forward  to  the  Quarter  Sessions,  the 

prosecutor  could  not  then  attend,  as  he  was   to  start  for  India 

on  the  following  day.     Therefore  the  prosecutor  applies  to  have 

the  case  disposed  of  summarily,  and  the  defendant  asks  to  have 

it  sent  to  the  Quarter  Sessions.     No  one  can  look  at  the  return 

without  saying  that  this  was  the  case;  and  its  defect  consists 

not  only  in  this,  that  the  jurisdiction  is  not  shown  on  the  face 

of  the  return;  but  also  in  this,  that  the  circumstances  actually 

negative  the  existence  of  this  jurisdiction.    We  have  no  discretion 

in   this  case.    The  law  is,   that   where  the  jurisdiction  is  of  a 

limited  nature,  that  jurbdiction  must  appear  on  the  face  of  the 

proceedings.    In  this  case,  the  jurisdiction  does  not  appear.     On 

the  contrary,  it  is  excluded;  and  therefore  we  must  quash  this 

proceeding.    The  case  comes  before  us  as  matter  of  strict  law ; 

and  I  agree  in  the  judgment  of  the  other  Members  of  the  Court 

that  this  conviction  must  be  quashed. 
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E.  T.  1861. 
Queen's  Bench 


April  17. 


JAMES  MILO  BURKE  v.  BLAEE. 


Three     gran-  This  was  an  action  to  recover  damages  for  alleged  trespasses,  com- 

tors,  and  each 

of    them,    by  mitted  by  the  defendant  on  the  plaintiff's  lands,  situated  at  Dalkej, 

deed,  granted,  .       ,  ^  t^  . ,. 

&C.,   released,  in  the  county  of  Dublin. 

dUilntiff,  tl^       -^^  ^^^  ^'^^^9  ^^®  defendant  relied  only  on  that  defence  which 

«ound,^"^witii  claimed  a  right  of  way  by  immemorial  usage,  for  the  purposes 

aU  and  singu-  ^£  taking   water  from   a  certain  well  (situated  on  the  plaintiff's 

way»,  pathit    land),  to  the  defendant's  premises  at  Mount  Alvemo. 
andpauages.  '^  ^ 

—Held,  that        Xhe  plaintiff  proved  his  title  to  the  landp,  by  a  deed  of  convey- 

the  release  m  "^  "^ 

the  deed  was  a  ance  of  the  4th  of  August  1886 ;  it  was  made  between  the  Re?. 

release  by  each 

grantor  of  his  Francis  Smyth  of  the  first  part,  Thomas  Kiernan  of  the  second 

rights  of  way 

over  the  plots  part,  Thomas  Doyle  of  the  third  part,  and  James  Milo  Burke,  the 

his    ^gran-     plaintiff,  of  the  fourth  part. 

*^"'  The  deed,  after  reciting  that  J.  M.  B.  had  agreed  with  F.  S, 

T.  K.,  and  T.  D.,  for  the  absolute  purchase  of  the  fee-simple 
and  inheritance  of  the  several  plots,  pieces,  and  parcels  of  ground 
hereinafter  mentioned,  and  of  their,  and  each  of  their  several 
and  respective  estates  and  interests  therein ;  and  that  the  said 
F.  S.,  T.  K.,  and  T.  D.,  have,  and  each  of  them  hath,  hereby 
agreed  to  assign  and  convey  all  their  right,  title  and  interest, 
in  the  several  plots,  pieces,  and  parcels  of  ground,  tenements, 
hereditaments,  and  premises,  unto  the  said  J.  M.  B.,  for  and 
in  consideration  of  the  price  or  sum  of  £317,  free  of  all  incum- 
brances whatsoever;  and  also  for  and  in  consideration,  &c, 
witnessed  that,  in  consideration  of  the  said  sum,  paid  in  certain 
parcels  to  the  three  grantors  by  J.  M.  B.,  every  of  them,  by 
these  presents  have,  and  each  of  them  hath,  granted,  bargained, 
sold,  remised,  released  and  confirmed;  and  by  these  presents  do, 
and  each  of  them  doth,  grant,  bargain,  sell,  alien,  remise,  release 
and  confirm,  unto  the  said  J.  M.  B.  (in  his  actual  possession),  &c^ 
all  that  and  those  the  several  plots,  pieces,  and  parcels  of  land 
following  (setting  out  each  plot  by  itself,   with  its  boundaries); 
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with  all  and  singular,   moors,  bogs,   waters,   watercourses,   ways,  E.  T.  1861. 

,     .    ,  «  ,     ,  Queen'g  Bench 

paths  and  passages^  timber  and  timber  trees,  &c. ;  and  the  rever- 
sion and  reversions,  remainder  and  remainders,  &c.  To  have  and 
to  hold  all  and  singular  the  said  several  plots,  pieces  and  parcels 
of  land,  with  their,  and  every  of  their  rights,  members  and  appur- 
tenances, unto  the  said  J.  M.  B.,  his  heirs  and  assigns,  &c.  And 
the  deed  also  contained  covenants  for  good  title,  quiet  possession, 
and  further  assurance. 

The  defendant  derived  his  title  to  the  premises  of  Mount  Alvemo 
from  the  Rev.  Francis  Smyth,  who  had  owned  them  when  he  con- 
veyed to  the  plaintiff,  by  the  deed  of  the  4th  of  August  1836,  lands 
lying  between  them  and  the  sea,  on  the  shore  of  which  the  well 
was  situated;  and  it  appeared  that,  on  the  19th  of  May  I860,  the 
defendant  and  his  servants  broke  gaps  in  the  stone  walls  (recently 
erected)  which  inclosed  the  plaintiff's  lands,  and  so  opened  a  path 
from  Mount  Alvemo  to  the  well.  Many  witnesses  were  examined, 
on  both  sides,  as  to  the  existence,  in  former  times,  of  a  path  leading 
directly  from  Mount  Alvemo  to  the  well,  and  as  to  its  use  for 
the  purpose  of  bringing  water  from  the  well  to  Mount  Alvemo. 
On  these  points  there  was  a  direct  conflict  of  testimony.  The 
Lord  Chief  Justice,  in  his  charge,  withdrew  from  the  consi- 
deration of  the  jury  the  deed  of  the  4th  of  August  1836 ;  and 
told  them,  that  the  only  question  they  had  to  consider  was,  whe- 
ther there  was  at  any  time  a  right  of  way  from  Mount  Alvemo 
to  the  well,  for  the  purpose  of  taking  water ;  and  that,  to  warrant 
a  finding  that  there  was  such  right  of  way,  they  should  come  to 
the  conclusion  that  it  was  used  without  interruption  for  twenty 
years.  His  Lordship  reserved  leave  to  the  plaintiff  to  have  a 
verdict  entered  for  him,  if,  on  the  true  construction  of  the  deed 
of  1836,  the  Rev.  Francis  Smyth  could  not,  after  having  executed 
it,  exercise  the  right  of  passage  over  the  plaintiff's  land ;  or  if,  on 
the  whole  case,  the  Court  above  should  be  of  opinion  that  a  verdict 
for  the  plaintiff  ought  to  have  been  directed. 

The  jury  found  that  the  right  of  way  had  existed;  and  his 
Lordship  then  directed  a  verdict  to  be  entered  for  the  defendant. 

In  Hilary  Term   1861,  the  Court  granted  a  conditional  order 
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E.  T.  1861.  that  the  verdict  had  for  the  defendant  at  the  Sittings  after  the 

^ 1 ^    l^st  Michaelmas  Term»  before  the  Lord  Chief  Justice,  be  set 

aside^  and  a  verdict  entered  for  the  plaintiff,  pursuant  to  the  leave 


V. 
BLAKB. 


reseryed  by  the  Lord  Chief  Justice. 


P.  J,  Blake  and  G.  O.  Medley^  now  showed  cause. 

The  question  depends  upon  the  construction  of  the  deed  of  the 
4th  August  1836.  The  deed  operates  as  if  each  of  the  grantors 
had  executed  to  the  plaintiff  a  distinct  and  separate  deed  of  grant 
of  his  own  plot  of  ground.  .  The  deed  must  be  construed  reddendo 
singula  singufis.  The  general  words  do  not  amount  tp  a  grant  by 
all  the  grantors,  and  a  confirmation  by  all  of  them,  with  a  renun- 
ciation by  each,  of  all  his  rights  over  the  lands  of  the  other  grantors. 
The  grant  of  all  "  ways,  paths,  and  passages,"  was  never  meant  to 
extinguish  existing  rights  of  \v^.  If  it  had  been  intended  to  extin- 
guish the  right  of  way  over  the  parcel  conveyed  by  Doyle,  Smyth 
and  Eieman  would  have  renounced  it  in  express  terms ;  the  actual 
extinction  of  the  right  of  way  would  have  been  expressed  in  the 
body  of  the  deed. 

Serjeant  Sullivan^  Serjeant  Armstrong,  Heron,  and  W.  J.  Sid- 
ney,  appeared  for  the  plaintiff;  but  the  Court  called  on — 

MaUey. 

The  release  of  all  claims  is  no  doubt  a  joint  release ;  and,  if  read 
per  se,  must  unquestionably  have  the  effect  of  obliging  the  defendant 
to  release  this  right  of  way.  But  the  release  must  be  read  in  con- 
nection with  the  recitals  which  announce  the  objects  and  intentions 
of  the  grantors.  The  general  words  of  the  release  must  be  restrained 
by  the  particular  recitals,  just  as  a  general  release  of  a  debtor,  by 
his  creditors,  from  all  actions  debts,  claims,  and  demands,  releases 
only  the  respective  debts,  and  all  actions  and  demands  touching 
them :  Payler  v.  Homersham  (a).  The  recital  of  the  objects  of  the 
parties,  limits  the  general  words  to  the  specific  thing  granted.  In 
the  present  case,  Smyth  had  a  right  of  way  over  Doyle's  land ;  and 
from  the  absence  of  a  specific  reference  to  the  right  of  way,  and 

(a)  4  M.  4k  SeL  423. 
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eAch  of  the  grantors  haying  in  express  terms  granted  his  own  plot  £.  T.  1861. 

^              ,                  ,       .                         .,,...  Queen's  Bench 

of  ground  separately,   it  seems  to  have  been  their  intention  to  v-^-v ' 

BUKKE 

confine  themselves  to  that  which  they  have  expressly  put  on  the  ^ 

face  of  the  deed.  blake. 


Lefroy,  C.  J. 

The  argument  which  has  been  last  urged  is  a  felo  de  se  ob  to 
this  case,  because  here  there  is  nothing  on  which  this  general 
release,  qua  release,  can  operate,  if  it  does  not  operate  on  the 
land  of  all  the  parties.  For  if  it  is  a  release  from  each  of  the 
grantors  of  a  right  of  way  over  his  own  land  only,  it  cannot  pass 
by  the  grant  of  his  own  land;  and  therefore,  the  only  way  by 
which  he  could  debar  himself  of  it  was,  by  the  operation  of  a 
release  applicable  to  the  lands  of  the  other  grantors,  and  which  did 
not  apply  to  his  own  lands.  Therefore  the  argument,  which  is 
drawn  from  the  analogy  of  a  general  release  by  a  creditor,  of  all 
claims,  debts,  and  demands,  following  the  recital  of  a  specific  sum 
of  money  being  due,  fails,  because  in  that  case  there  is  an  object 
upon  which  the  general  release  can  operate.  But  here  the  release, 
if  it  does  not  apply  to  the  right  of  way  over  the  lands  of  the  other 
grantors,  can  apply  to  nothing.  And  how  can  that  effect  be 
avoided  by  any  such  observation  as  that  the  parties  intended  to 
grant  each  the  rights  appertaining  to  his  own  parcel  of  land,  and 
not  those  which  he  exercised  over  the  lands  of  his  co-grantors? 
Every  deed  must  operate  according  to  its  legal  effect  and  operation ; 
and  every  man  who  executes  a  deed  is  intended  by  the  law  to 
know  and  understand  its  legal  operation  and  effect,  and  is  as 
much  bound  by  it  as  if  it  contained  in  express  terms  a  recital 
of  the  purpose  and  object  for  which  he  executed  it.  Here  the 
right  of  way  is  of  very  serious  import;  and  therefore,  accord- 
ing to  the  rules  of  law,  the  defendant  cannot  be  heard  to 
say  that  the  grantor  (under  whom  the  defendant  claims)  did  not 
understand  the  operation  and  effect  of  his  deed.  The  verdict  had 
for  the  defendant  must  therefore  be  set  aside,  and  a  verdict  entered 
for  the  plaintiff. 

VOL.  13.  50  L 
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E.  T.  1861. 
Qmem'tBemck 


KEALY  r.  TENANT. 

The  Judge,  at  Nbw  TBiAi.  M OTioH. — Action  to  leoover  damagee  in  respect  of  the 

tiie  trial*  is  to 

decide  whedier  lofs  and  expense  conaeqnent  upon  a  re^sale  of  cattle  sold  to  the 

tiieendeiioeof     ^ 

a  ooDfltrac-       oefendant. 

of  go^^Str-  '^^^  ^"^^  ^  summons  and  plaint  contained  three  paragraphs.  The 
^T^iTraffi-  ^^  ptragraph  stated  that  the  plaintiff  bargained  and  sold  to  the 
STsttitate^  defendant  twelve  heifers,  at  the  price  of  £10.  ITs.  6d.  each,  upon 
^J^'o^  the  terms  that  the  plaintiff  should  there  deliver  the  said  heifers 

to  the  defendant,  and  that  the  defendant  should  accept  the  same, 
and  paj  the  said  price  for  the  same  on  deliveiy.  General  aver- 
ment of  the  performance  by  the  plaintiff  of  all  conditions  pre- 
cedent Breach,  non-acceptance  and  non-payment,  ^whereby  the 
*^  plaintiff  incurred  divers  expenses  in  keeping  and  finding  the  said 
**  heifers,  and  in  re-selling  the  same ;  and  also  a  loss  upon  the 
*'  re*sale  of  the  said  heifers.**  Second  paragraph  ^— That  the 
plaintiff  bargained  and  sold  to  the  defendant  twelve  heifers,  at 
the  price  of  £10.  17s.  6d.  each,  upon  the  terms  that  the  plaintiff 
should  forthwith  deliver  to  the  defendant  the  said  heifers,  and 
that  the  defendant  should  thereupon  pay  the  price,  as  aforesaid. 
Averment : — That  the  plaintiff,  in  pursuance  of  the  said  contract, 
forthwith  delivered  to  the  defendant  the  said  heifers,  and  the 
defendant  then  and  there  branded  the  same  with  his  trade-mark, 
to  indicate  thereby  that  the  said  cattle  were  then,  and  by  force 
of  the  said  sale  and  delivery,  the  cattle  of  the  defendant.  General 
averment  of  the  performance  by  the  plaintiff  of  all  conditions 
precedent.  Breach  : — Non-payment,  whereby,  &c.  The  third 
paragraph  claimed  a  sum  of  £100,  as  due  upon  accounts  stated. 
The  defendant  traversed  each  paragraph. 
The  action  was  tried  before  the  Lord  Chief  Justice,  at 
Naas,  during  the  Spring  Assizes  1861. 

From  the  plaintiff's  evidence  it  appeared  that,  on  the  31st  of 
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January  1861,  he  brought  a  lot  of  twentj-oue  heifers  and  bullocks  E.  T.  1861. 

.^.^.-  ,..^  ,  ^,,.  Queen's  Bench 

to  the  fair  of  Athy ;  and,  having  first  taken  out  of  the  lot  three 

heifers  which  were  in  cal^  agreed  to  sell  twelve  of  the  other 

heifers  to  the  defendant,  at  £10.  17s.  6d.  each.     One  C,  who 

stood  by  helping  the  sale,  marked  the  letter   "  T  **  on  the  twelve 

heifers,  with  raddle.     The  plaintiff  swore  that  this  was  done  by 

the  defendant's  direction.    Defendant  went  away,  and  after  some 

time  returned,  and  said  that  the  cattle  did  not  answer  him.     On 

being  asked  to  pay  for  them,  defendant  refused  to  pay  unless  he 

got  a  warranty  that  the  heifers  were  not  in  calf.     This  was  the 

first  mention  made  about  their  being  in  calf^  except  as  to  the 

three  above-mentioned.     Plaintiff  refused  to  give  the  warranty, 

and,  two  days  afterwards,  sold  the  twelve  heifers  for  £9.  16s.  Od. 

per  head. 

On  cross-examination,  he  admitted  that  his  own  man  had 
remained  in  care  of  the  cattle  all  along;  and  the  man,  on  ch>ss- 
ezamination,  said  that  the  cattle  remained  in  the  same  place  in 
the  fair  all  the  time,  before  the  sale  and  after. 

Defendant's  Counsel  called  upon  the  Lobd  Chibf  Justice  to 
nonsuit  the  plaintiff,  upon  the  ground  that  there  was  no  evidence 
of  a  delivery,  receipt,  and  acceptance,  to  satisfy  the  Statute  of 
Frauds.  His  Lordship  refused  to  do  so,  as  plaintiff's  Counsel  cited 
the  case  of  Hodgson  v.  Le  Bret  (a). 

The  defendant  then  deposed  that  the  plaintiff  engaged  the  cattle 
free  of  calf;  that  he  (the  defendant)  then  went  away,  and,  upon 
his  return,  said,  *'  Your  engagement  must  be  in  £5  a-piece." 
The  plaintiff  refused  to  engage  them  at  all,  and  the  defendant 
refused  to  take  them  without  an  engagement. 

The  LoBD  Chief  Justice,  in  his  charge,  told  the  jury  that 
the  question  in  the  case  was,  as  to  the  delivery;  that,  if  the 
marking  had  been  considered,  by  all  the  persons  concerned;  as  a 
parting  with  the  possession,  it  might  be  entitled  to  consideration; 
and  that,  if  they  thought  possession  had  been  given  by  the  plain- 
tiff to  the  defendant,  they  should  find  for  the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff. 

(a)  1  Camp.  233. 
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E.  T.  1861. 

Queen*g  Bench 


G.  BaUersby^  on  a  former  day  in  (his  Term,  obtained  a  conditional 
order  to  set  aside  the  verdict,  and  for  a  new  trial,  on  the  grounds 
^^  of  misdirection  ;  that  the  verdict  was  against  evidence,  and  against 

TXNANT.      the  weight  of  evidence. 


J.  T.  Ball  (with  him  (yDrueoU)  showed  cause. 

The  first  question  is,  whether  it  was  within  the  province  of 
the  jury  to  decide  that  the  sale  was  complete,  although  there  was 
no  payment,  no  earnest-money,  nor  any  memorandum  in  writing  ? 
The  question  of  what  is  a  constructive  delivery,  under  the  Statute 
of  Frauds  (29  Car.  2,  c  3),  is  a  question  for  the  jury.  The 
delivery  need  not  be  actual  or  positive :  Elmore  v.  SUme  (a) ; 
Dodsley  v.  Varley{b).  The  jury  is  to  decide  whether  there  was 
a  constructive  delivery :  Bushel  v.  Wheeler  (e) ;  Hodgson  v. 
Le  Bret{d)\  Anderson  v.  Seott{e).  The  jury  found  affirma- 
tively, that  there  had  been  a  constructive  delivery.  Once  the 
jury  find  that  affirmatively,  their  verdict  cannot  afterwards  be 
disturbed  by  the  Court.  An  acceptance  of  the  cattle  by  the 
defendant  was  also  proved.  Any  exercise  of  ownership,  such  as 
marking  ,the  cattle  with  the  initial  letter  of  the  buyer's  name, 
is  equivalent  to  an  acceptance.  An  appropriation  of  the  goods 
is  evidence  of  an  acceptance  as  well  as  of  a  delivery :  Chaplin  v. 
Rogers  (f).  After  acceptance,  the  purchaser  may  object  to  the 
quality  of  the  goods :  Edan  v.  Dudfield{g) ;  Morton  v.  TibbeU{h). 

G,  BcMersby  (with  him  Dames\  in  support  of  the  conditional 
order,  was  stopped  by  the  Court.  He  cited  Baldey  v.  Parker  (i) ; 
and  Carter  v.  Toussaint  (A). 

0*Driseollj  in  reply,  cited  the  judgment  of  Campbell,  C.  J.,  in 
Parker  v.  WaUis{l).     The  defendant  was  not  justified  in  direct- 


(a)  1  Taunt.  458. 
(c)  15  Q.  B.  442,  fi. 
(e)  IMd,  note, 
{g)  I  Q.  B.  802. 
(0  2B.  &Cr.37. 


(6)  12  Ad.  &  £1.  682. 
id)  1  Camp.,  N.  P.,  288. 
(f)  1  East  192. 
(A)  15  Q.  B.  428. 
(A)  5  B.  &  Aid.  855. 
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ing  a  third  party  to  mark  the  twelve  heifers  with  the  initial  letter  £•  T.  1861. 
of  his  name,  and  thus  prevent  the  plaintiff  from  selling  them  to      -    ^      * 
another  purchaser.     It  is  true  that  the  plaintiff's  servant  remained  ^ 

in  charge  of  the  cattle  all  along;   but  he  was  the  agent  of  the      tenant. 
defendant,  to  keep  them  for  hinu 


Lbfroy,  C.  J. 

I  should  be  acting  against  the  very  distinct  opinion  which  I 
entertained  at  the  trial,  if  I  should  now  hesitate,  with  the  con- 
currence of  all  my  learned  Brothers,  to  set  aside  this  verdict,  and 
order  a  new  trial  to  be  had.  Substantially,  I  think  that  the 
Cowrt  ought  to  decide  the  question,  which,  at  the  trial,  I  did  not 
take  upon  me  to  decide  against  the  authority  of  the  case— Aiii^- 
um  V.  Le  Bret  (a) — ^which  was  cited  to  me  then,  by  the  Counsel 
for  the  plaintiff.  If  that  case  had  not  been  cited  to  me,  I  should 
have  nonsuited  the  plaintiff;  and  that  was  my  own  opinion.  But 
I  said  at  the  trial  that  I  thought  it  was  a  fit  case  to  reserve  for 
the  opinion  of  the  Court  above,  on  account  of  the  authority  which 
had  been  cited,  and  which,  it  now  turns  out,  was  overruled.  And 
therefore  it  was,  in  substance,  a  case  reserved  for  the  opinion  of 
the  Court  above,  and  should  be  dealt  with  accordingly.  The 
verdict  must  therefore  be  set  aside,  with  costs,  and  a  new  trial  had. 

(a)  1  Camp.,  N.P.,  233. 
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T.  T.  1861. 
Qveen'a  Bench 


THE  QUEEN  at  the  Proeecutioii  of  JAMES  BABEBB  junior, 

V. 

W.  E.  STEELE,  Begistrar  of  the  Branch  Conncil  for  Ireland 

_    _  _  under  "The  Medical  Act."* 

Jl^27,28. 
JunelO, 

When  the  Be-  MANDAMUS. — ^In  last  Easter  Term,  the  proeeentor  obtained  a  condi- 

^imdi  Medi-  tional  order  for  a  writ  of  mandamus,  "  directed  to  the  said  William 

sorts  in,  and  "Edward  Steele,  commanding  him,  as  Begistrar  of  the  Brand 

^w*Sf^n^  "Council  for  Ireland  under  'The  Medical  Act,'  to  restore  the 

Sr^d^Sl  "•'**^  ^  *^  ^^^^  register  for  Irdland,  under  said  Ac^  of  the 

^t  notice  to  MQame  and  qualification  therein  of  the  said  James  Barker  junior, 

ter^    str&es  «<  io  the  same  state  as  such  entry  was  originallj  made  bj  the  sidd 
ont  of  the  re- 
gister the  de-  '^  W.  E.  Steele,  as  such  Begistrar ;  and  that  he  do  insert  in  the 
scription  of  a 
qoaUfication      "  said  register  the  letters  *  M.  D.,'  struck  out  therefrom  hj  him 

denceprodnced  "without  authority  in  that  behalf;  or  that  he  enter  on  said  register 

trar  ^y^  *^^  V^  ^^  ^^^  medical  qualifications  of  the  said  James  Ba^er 

^fXw  ul  "  jmdor,  as  a  Hcentiate  of  the  King  and  Queen's  CoUege  of  Phya- 

he  had  obtain-  «ciftns  in  Irdand  af4Mresaid,  the  words  *as  Doctor  of  Medicine,' 

ed,  the  Conrt  '  ^ 

will    not   by  « |^f^  tjj^  ^q^^  <  licentiate '  in  the  column  of  said  register  entitled 

mandamus 

compel    the     *<  <  Qualification/ " 

Begistrar    to 

re-hisert   such        The  conditional  order  was  granted  on  the  prosecutor's  affidavit, 

description. 

which  stated  that  the  deponent  had  received,  from  the  King  and 

Queen's  College  of  Physicians  in  Ireland,  its  diploma  or  license, 
dated  the  27th  of  April  1860,  testifying  that  he  had,  on  exam- 
ination, proved  himself  learned  and  skilled  in  medicine,  and  grant- 
ing him  license  to  practise  in  medicine ;  that  the  Branch  Medical 
Council  for  Ireland  had  elected  W.  E.  Steele  as  their  Begistrar, 

*  Before  Lvfbot,  G.  J.>  Hatxs,  and  Fitzoxbald,  JJ. 


[NoTx. — O'Brxbn,  J.,  was  present  during  part  of  the  aigoments ;  bnt  haying, 
in  oonseqnence  of  indisposition,  been  absent  daring  the  remaiader  of  them,  took 
no  part  in  the  judgment]. 
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who,  80  such  Registrar,  having  been  satisfied  by  proper  evidence  T.  T.  1861. 

Qt46$H*M  Bench 
that  the  deponent  was  entitled  to   be  registered  in    the   Local     s — ,, ^ 

Medical  Register  for  Lreland,  pursuant  to  the  "  Medical  Act,*'  "^^^ 

86  a  Licentiate  of  the  College  of  Physicians,  and  as  a  Licentiate 

of  the  Royal  College  of  Surgeons  in  Ireland,  on  the  7th  of  February 

1861,  entered  in  the  said  Local  Register  the  name,  address,  and 

qualification  of  the  deponent,  as  follows : — 


V, 
ST£BI£. 


Date. 

Name. 

Beridence. 

Qualification. 

TthFebmaiy 
1861. 

Barker,  James, 
Jan. 

24  North 

Cumberland* 

Btreet. 

Lie  &  M.  D.,  K.  Q.  Col. 

FhYS.  Ireland  1860.    Lie.  B. 

ColL  Surg.  Ireland  1859. 

and  that  the  letters  "  M.  D.^  in  said  entry  were  meant  to  express 
that  he  was  a  Licentiate  as  Doctor  of  Medicide  of  the  King  and 
Queen'^  College  of  Physicians  in  Ireland. 

At  a  meeting  of  the  Branch  Council  for  Ireland,  held  on  the  1 6th 
of  February  1861,  the  following  resolution  was  carried  by  the  cast- 
ing vote  of  the  chairman : — ^  That  the  Registrar  be  directed  to 
^'  expunge  from  the  Local  Medical  Register  for  Ireland  the  title  of 
*'M.  D.,  which  has  been  illegally  attached  to  the  names  of  the 
'*  following  persons*'  (of  which  the  deponent's  name  was  one) ;  '^and 
^*  that  he  be  required  henceforward  to  conduct  the  local  register 
'^  in  strict  accordance  with  the  regulations  of  the  General  Medical 
''CouncO,  and  the  provisions  of  the  Medical  Act,  and  refuse  for 
"  the  future  to  register  the  title  of  M.  D.,  of  the  College  of  Physi- 
'<  cians."  In  obedience  to  that  resolution,  the  Registrar  immediately 
struck  out  the  letters  **  M.  D.,"  without  notice  to  the  deponent.  On 
the  29th  of  April  1861,  deponent  caused  the  Registrar  to  be  served 
with  a  notice  requiring  him  to  amend  the  entry  in  the  terms  of  the 
conditional  order,  and  stadng  his  intention  to  apply  for  a  writ  of 
mandamus  in  default  of  compliance  with  the  notice.  On  the  Ist  of 
May  1861,  deponent  in  person  produced  his  diploma  to  the  Regis- 
trar, and  required  him  to  make  the  alterations:  the  Registrar 
refused  to  do  so. 

The  affidavit  further  stated,  that  the  College  is  empowered  by 
charter  to  grant  licenses  to  persons  to  practise  in  midwifery,  and 
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T.  T.  1861.  also  licenses  to  practise  as  persons  learned  in  medicine  or  physic; 

, '     and  that,  from  the  date  of  the  charters,  all  Licentiates  of  the  latter 

^^  class  have  been  publicly  known  and  designated  as  Doctors  of  Medi- 

8TEELE*  cine  or  Doctors  of  Physic,  and  are  so  called  and  recognised  by 
several  public  Acts  of  Parliament;  and  that  such  distinction  is 
an  important  and  necessary  part  of  their  qualification.  And  that, 
inasmuch  as  the  Medical  Act  in  its  preamble  states  its  object 
to  be  '^That  persons  requiring  medical  aid  should  be  enabled 
to  distinguish  qualified  from  unqualified  practitioners,"  it  is  neces- 
sary that  the  particular  nature  and  extent  of  the  qualifications 
and  medical  titles  conferred  on  Licentiates  of  the  said  College, 
whether  as  Doctors  in  Medicine,  or  as  Licentiates  in  Midwifery, 
only,  or  in  both,  as  the  case  may  be,  should  appear  on  the  medical 
registry;  and  that  the  omission  to  state  such  qulification  of  the 
deponent  as  a  Doctor  of  Medicine,  or  Doctor  in  Physic,  or  as 
a  learned  practiser  in  physic,  or  learned  Physician  (all  of  which 
.  deponent  believes  are  convertible  terms,  having  the  same  meaning), 
on  the  said  Medical  Register,  is  and  would  be  injurious  to  the 
deponent. 

The  Registrar,  in  his  affidavit  filed  as  cause,  stated  that,  in 
pursuance  of  a  resolution  of  the  Branch  Council,  passed  on  the 
29th  of  December  I860,  authorising  him  so  to  do,  he  inserted 
in  the  Local  Register  the  letters  '*M.  D.,"  afler  the  name  of 
every  applicant  who  required  him  to  do  so,  and  who  was  a 
Licentiate  of  the  King  and  Queen's  College  of  Physicians ;  that 
he  transmitted  those  names  to  the  Registrar  of  the  General  Council, 
whom  he  requested  to  copy  into  the  general  register,  the  qualifi- 
cations of  the  said  Licentiates  as  entered  in  the  local  register, 
with  the  addition  of  "M-D."  to  their  respective  names;  and 
that  the  Registrar  of  the  General  Council,  in  his  reply,  dated 
the  6th  of  February  1861,  said  that  the  executive  committee 
of  the  General  Council  was  advised  that  the  King  and  Queen's 
College  of  Physicians  had  no  power  to  grant  the  title  "  M.  D. ;  *' 
that,  if  it  had,  that  qualification  was  not  enumerated  in  ''The 
Medical  Act "  schedule  A,  and  therefore,  could  not  be  registered ; 
that  he  would  not  copy  the  letters  "  M.  D."  into  the  General 
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Register,  as  it  was  an  entry  in  the  Local  Register  on  its  face  T.  T.  1861. 
erroneous  ;  and  that  he  was  instructed  by  the  ezecatire  com-    ^!1^  *    ^f 
mittee  of  the  General  Coancil,  to  request  that  such  entries  may  '^^^  QUEen 
be  struck  out  steels. 

When  this  reply  was  laid  before  the  Branch  Council,  they  passed 
the  resolution  of  the  16th  of  February  1861,  in  compliance  with 
which  deponent  expunged  the  letters  "  M.  D. ; "  and  deponent 
says  that  those  letters  were  intended  to  express  that  the  person 
to  whose  name  they  were  attached  was  a  Doctor  of  Medicine. 

The  license  given  by  the  College  of  Physicians  in  Lreland  to 
the  prosecutor,  was  in  these  terms : — ^^  Omnibus  ad  quos  liter» 
"prassentes  pervenerint  salutem.  Nos,  PrsBses  et  Socii  Collegii 
"  Medicorum  Regis  et  Regins  in  Hibemis  [name],  quum  exami- 
''natione  solemni,  de  more  instituta,  se  doctum  et  rei  medics 
**peritum  probasset,  Licentiam  medicina  exercendsd,  quamdiu  se 
"bene  gesserit,  legibusque  hujusce  Collegii  obtemperaverit,  plene 
"quantum  in  nobis  est  permisimus,  et  auctoritate  regiarum  char- 
"tarum  nobis  in  istum  finem  concessarum  confirmavimus. 

'^  Quod  sigillo  nostro  communi  affixo  et  nominibus  nostris  sub- 
scriptio  testamur.** 

Brewsier  (with  him  JelleU)  showed  cause. 

This  conditional  order  cannot  be  made  absolute ;  first,  because 
no  qualification,  except  those  mentioned  in  the  Medical  Act,  can 
be  inserted  in  the  register,  and  the  qualification  which  the  pro- 
secutor seeks  to  have  inserted  is  not  one  of  those  enumerated  in 
the  statute ;  secondly,  because,  even  if  this  was  a  statutable  quali- 
fication, the  prosecutor  has  not  got  the  qualification  which  he  asks 
to  have  inserted  after  his  name.  He  is  a  Licentiate  of  the  King 
and  Queen's  College  of  Physicians  in  Ireland,  but  that  does  not 
entitle  him  to  add  to  his  name  the  letters  "  M.  D.,"  as  an  equivalent 
for  "Doctor  of  Medicine,"  because  that  imports  a  degree.  His 
diploma  has  not  given  him  a  degree,  even  if  the  College  of  Phy- 
sicians had  power  to  grant  one.  The  21  &  22  Ffc,  c.  90,  s.  14, 
directs  the    "  Registrars    to   keep    their    respective   registers   in 

"  accordance  with  the  provisions  of  this  Act,  and  the  orders  and 
VOL.  13.  61  L 
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T.  T.  1861.  "  regulations  of  the  Greneral  CoimeU.''    Therefore  the  prosecutor 
Queen's  Bench 
"«— V '     requires  the  Registrar  of  the  Brandi  Council  for  Ireland  to  violate 

THE    QUEEN 

^^  the  Act— first,  by  inserting  on  the  register  an  illegal  qualification, 

STEELE,  which,  even  if  it  were  legale  the  prosecutor  has  not  got;  and, 
secondly,  by  disobeying  the  ''order''  of  the  General  Council, 
which,  the  letter  of  the  6th  February  1861  shows,  directed  the 
letters.  ''M.D«''  to  be  struck  out.  Bvery  qualified  person  is 
entitled,  by  section  15,  to  have  appended  to  his  name,  in  the 
register,  every  qualification  which'  he  has  got,  Mid  which  is 
recognised  in  the  Act;  and,  in  order  to  secure  the  correctness 
of  the  register,  the  18th  section  directs  the  CoUeges  and  Bodies 
in  the  United  Kingdon,  mentioned  in  schedule  A,  to  give  to 
the  General  Council,  upen  requisition,  all  the  informatimi  neces* 
sary  for  the  verification  of  the  cUums  to  be  registered.  The 
prosecutor  therefore  is  entitled  to  have  entered  on  the  register 
only  some  one  or  more  of  the  statutable,  qualifications  which  he 
has  actually  obtained.  Schedule  A  contains  an  enumeration  of  all 
the  qualifications  in  respect  of  which  a  man  can  be  registered. 
•  The  prosecutcMT  is  already  registered  under  qualfication   No.   3. 

No.  10  includes  "Doctor  of  Medicine;"  but  only  when  that  quali- 
fication has  been  obtained  from  some  University  of  the  United 
Kingdom,  or  the  Archbishop  of  Canterbury.  It  is  not  pretended 
that  the  prosecutor  has  obtained  a  qualification  from  any  such 
source,  or  that  his  case  is  provided  for  by  No.  11.  But  the 
prosecutor  claims  to  be  registered  as  Doctor  of  Medicine,  because 
the  Licentiates  of  the  King  and  Queen's  College  of  Physicians  in 
Ireland  are  recognised  as  such  in  several  public  statutes,  and  are 
publicly  called  Doctors  of  Medicine.  No  doubt,  the  1  G^»  3  (/r.), 
c.  14,  and  the  40  G,  3  (/r.),  c  84,  make  use  of  such  phrases  as 
applied  to  those  licentiates;  but,  when  so  applied,  they  are  used 
either  in  the  technical  sense  of  possessing  the  degree  of  Doctor, 
which  the  prosecutor  has  not  got,  either  from  a  University  or  from 
the  College  of  Physicians  in  Ireland  (supposing  that  body  to  be 
capable  of  granting  a  degree),  or  as  merely  titular  designations  or 
descriptions  conferred  by  popular  courtesy  or  general  custom,  and 
therefore  not  within  the  meaning  of  the  Act..     Nothing  titular 
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can  be  now  inserted  in  the  register;    for,  though  there  was,  in  T.  T.  1B61. 

the  form  given  in  sehedule  D  of  the  Medical  Act,  a  column  for   %ff|l^ , 

"title,"  that  column  has  been  repealed  by  the  22  Ftc,  c.  21,  8.3.  ™=  ^'^'^ 
furthermore,  bj.aection  26' of  the  Medical. Act,  "no  qqalifioation  STBBiiE. 
"  shall  be  entered  on  the  register,  either  on  the  first  registration 
"or  bj  way  of  addition  to  a  (registered  name,  unless  the  Registrar 
"be  satisfied,  by  the  proper  mcKmee,  that  the  person  claiming  is 
"entitled  to  \iU"  What  ". the  proper  tmidence "  is,  will  be  found 
in  section  16)  to  i  be  specified  as  ^^the  dbctiMeit/ eonfeiring'orevi- 
^'.dencing.the  qualification,  or  each. of  the  qualifications,  in  respect 
"whereof  he  seeks  to  be  so  registered."  Now  the  diploma,  pro- 
duced by  the  prosecutor  to  t)ie  Registrar,  does  net  contain  the 
qualification  which  he  claims  to  haye  entered  on  the  register,  under 
the. Medical  Act:  it  only  makes  him  a  Licentiate  of  the  College 
of  Physicians  in  Ireland.  If  he  chooses  to  obtais,  in  the  regular 
way,  from  a  Uniyersity,  a  degree  of  M.  B.  or  M.  D.,  he  can  haye  it 
registered  under  section  30 ;  but,  until  he  does  so,  his  claim  cannot 
be  conceded.  His  present  registered  qualification  giyes  him  all 
legal  rights  conferred  by  the  statute ;  and  the  prosecutor,  haying 
but  one  of  the  qualifications  specified  in  the  Act,  is  not  entitled 
to  be  registered,  not  only  under  that  qualification,  but  also  u»der 
oUiers  which  he  has  not  yet  acquired. 

J.  E.  Walshe  and  W.  Smith,  contra. 

The  conditional  order  must  be  made  absolute,  on  two  grounds : — 
first,  before  the  Registrar  made  the  original  entry,  containing 
the  letters  "M.D.,"  he  must  haye  been  satisfied  by  "proper  eyi- 
dence"  that  the  prosecutor  was  entitled  to  haye  those  letters 
affixed  to  his  name ;  and,  when  the  entry  had  been  once  made, 
the  Regbtrar  had  no  power  to  strike  out  those  letters  without 
haying  preyiously  giyen  notice  to  the  party,  so  that  he  might 
appeal  from  his  decision,  under  the  26th  section.  Therefore  the 
Court  is  bound  to  issue  the  mandamus,  in  order  that  notice  may 
be  giyen  to  the  prosecutor  before  the  letters  are  again  erased.  No 
appeal  lies  from  the  decision  of  the  Branch  Council;  so  that  the 
prosecutor  has  no  remedy  saye  by  mandamus.    If  the  Registrar 
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T.  T.  1861.  had  been  dissatisfied  with  the  evidence  produced  to  him,  and  made 

Queen*8  Bench  ..,,.,  .  #.      ,  «  ui   v 

an  entry  which   did   not  satisfy  the  prosecutor,  he  would  have 

appealed,  and  then  the  entry  might  have  been  altered.  But  an 
entry,  once  made,  cannot  be  altered,  except  after  an  appeaL  Even 
the  Branch  Council  cannot  touch  any  entry,  unless  jurisdiction 
to  do  so  is  given  to  them  by  the  bringing  of  an  appeal.  It  was 
imperative  that  the  prosecutor  should  have  received  previous 
notice:  J^e  King  v.  Gaskin(a);  The  King  v.  The  Saddler^ 
Company  {h) :  for  there  is  no  distinction,  in  that  respect,  between 
the  case  where  a  man  has  been  deprived  of  a  right,  which  he  had 
properly  obtained,  and  the  case  where  a  man  has  been  deprived 
of  a  right  which  a  competent  tribunal  awards  to  him,  and  after- 
wards discovers  that  it  has  made  a  mistake  in  so  doing.  The 
prosecutor  has  adopted  the  course  which  was  taken  in  Regina  v. 
The  MediecU  Council  of  England  (c). 

Secondly,  the  College  of  Physicians  had  jurisdiction  to  grant 
the  title,  which  was  not  used  in  the  technical  sense  importing  a 
degree,  but  merely  as  a  sign  descriptive  of  his  being  a  qualified 
person.  They  have  a  right  to  attach  to  a  man's  name  any  form 
descriptive  of  his  skill  and  competency;  and,  being  a  tribunal 
competent  to  do  so,  no  other  tribunal  has  a  right  to  alter  the 
description,  unless  there  is  a  legislative  prohibition  of  it.  No 
doubt,  the  column  of  title,  in  the  form  in  schedule  D,  is  now 
abrogated ;  but  the  22  Vie^  c.  21,  while  it  repealed  that  column, 
left  wholly  unrepealed  section  27  of  the  Medical  Act^  by  the 
express  terms  of  which  the  Registrar  is  bound  to  insert  in  the 
register  **  Medical  titles  ....  conferred  by  any  Corporation  or 
University ; "  and  the  College  of  Physicians  in  Ireland  has  con- 
ferred upon  the  prosecutor  the  title  *'  Licentiate  and  M.  D." 
Every  person  is  bound  to  recognise  and  adopt  that  title,  until 
it  is  shown  to  be  illegal.  The  Registrar  struck  out  the  letters  in 
obedience  to  the  resolution  of  the  Branch  Council  of  Ireland. 
That  resolution  was  wholly  outside  their  jurisdiction ;  and,  at  all 

(a)  8  T.  B.  20&. 

(^)  6  Jar.,  N.  S.,  1113 ;  S.  C,  30  Law  Joar.,  N.  S.,  Q.  B.  186. 

(e)  3  L.  T.,  N.  S.,  092. 
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events,  the  Court  will  grant  the  writ,  in  order  that  the  prosecutor  T.  T.  1861. 

Queen's  Bench 
may  have  an  opportunity  to  question  the  decision,  and  have  the     ^—   y      ^ 

THE    QUSBH 

question  decided  by  a  proper  tribunal,  on  appeal.   On  that  principle  ^^ 

the  Court  always  acts,  in  the  similar  case  of  a  man  being  deprived      6Tbsi<x« 
of  an  office  without  an  opportunity  of  maintaining  his  right  to  it. 
When  the  Medical  Act,  section  14,  directs  the  Registrar  to  keep 
the    '*  register  correct,  in  accordance  with  the  provisions  of  this 
Act,  and  the  orders  and  regulations  of  the  Greneral  Council,''  it 
does  not  mean  every  casual  order  or  direction,  made  for  a  parti- 
cular case,  as  was  the  case  here,  but  refers  to  the  general  orders 
which  section  16  directs  the  Greneral  Council  to  frame,  to  regulate 
the  keeping  of  the  registers.     Also,  when  section  15  authorises 
them  to  make  *'  necessary  alterations  in  the  ....  qualifications," 
it  refers  to  section  30;   so  that  no  alteration  of  a  qualification 
can  be  made  under  sections  16  and  30  except  in  addition  to,  or 
substitution  for,  a  qualification  previously  registered.    Counsel  also 
argued  that  the  letters  *'  M.  D."  ought  to  be  retained  on  the  register, 
as  part  of  the  prosecutor's  qualification,  because  the  phrase  Doctor 
of  Medicine,  and  equivalent  phrases,  have  been,  in  different  public 
statutes  as  well  as  by  general  custom,  applied  to  the  Licentiates  of 
the  College  of  Physicians  in  Ireland ;  and  that  that  constituted  a 
statutable  recognition  of  the  right  of  that  body  to  employ  that 
title,  though  not  as  importing  a  degree :  1  Cr.  3  (/r.),  c  14  ;  26  G^.  3 
(/r.),  c.  42  ;  40  Cr.  3  (Jr.),  c.  84.    Under  the  present  qualification, 
as  registered,  the  prosecutor  does  not  possess  all  the  rights  given 
by  the  Medical  Act :  Ellis  v.  Kelfy  (a).    The  prosecutor's  qualifi- 
cation is  not  stated  to  its  full  extent ;  and,  in  order  to  give  the 
public  full  information,  the  qualification  should  be  stated  in  its 
full  extent,  and  the  letters   ''  M.  D."  should  be  inserted  as  an 
essential  part  of  that .  qualification,  though  not  as  a  separate  and 
distinct    qualification.      The    Court    is    bound,    on    the    present 
motion,  to  presume  that  the  Registrar  acted  legally  in  the  first 
instance,    and    therefore    to    assume    that    the    prosecutor    was 
entitled    to    the   appellation    of   '*  M.  D. ; "    and   grant   a   man- 
damus,  in   order  that  the  remaining   question — whether  he  has 

(a)  6  Jnr.,  N.  8.,  11 19  ;  S.  C.  6  H.  &  N.  222. 
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T.  T.  1861.  a  legal  Tight  to  it  ?— -may   be  solemnly  decided  on  the  return 
-- — V*— ^      to  the  writ. 

THE    QUBBN 

exsBbB.  Jelletii  in  reply. 

The  proeecntor  says  that  he  is  entitled  to  (the  title  ^^Licen- 
tiate of  the  College  of  Physicians  "  by  dipbma,  and  to  the  title 
'^ Doctor  lof  Medicine*'  by  courtesy  and  general  usage;  and  is 
I  therefore  entitled  to  have  this  composite  qualification  inserted  afier 
his  name.  But  no  qualification,  save  one  or  more  of  thorn  enu- 
mierated  in  seotbn  15  and  achedule  A,  can  be  inserted  ;  and 
*' Doctor  of  Medicine  "<of  the  College  lof  Fhyncians,  or  byeour- 
tesy,  lis  not  mentioned  in  the  Medical  Act.  The  Court  canirot 
give  to  the  word  ^'qualification"  any  but  the  limited  and  defined 
meaning  given  to  it  in  section  15  and  schedule  A.  It  was  further 
contended  that  the  Begistrar,  having  once  inserted  a  qualification 
in  the  register,  cannot  afterwards  alter  it  without  first  giving 
notice  to  the  party ;  but  section  14  is  imperative  in  its  direetion 
on  the  Begistrars,  '*  to  keep  their  respective  registers  correct  .... 
*'and  from  time  to  time  make  the  necessary  alterations  in  the 
^*  addresses  or  qwdifieations.*'  It  is  said  that  the  entry  should 
be  resUH*ed  to  its  original  condition,  in  order  that  the  prosecutor 
may  appeal,  under  section  25,  after  notice;  and  that  upon  thttt 
ground  the  mandamus  issued  in  The  Qween  v.  ne  Medical 
Counml  of  England.  That  case  was  Wholly  different,  because 
the  prosecutor  there,  holding  under  a  degree  from  a  Foreign  Col- 
lege, could  not  be  registered  at  first  wi&out  the  assent  of  the 
General  Council,  which  he  obtained.  The  Court  held  that  he 
ought  to  receive  notice,  and  have  an  opportunity  of  ehowing  cause 
against  the  charge  of  infamous  misconduct.  In  that  case  too  the 
prosecutor^  title  to  be  put  on  the  register  was  complete,  by  the 
decision  of  the  General  Council  to  admit  him.  But  here  the 
prosecutor  never  had  any  title  to  be  registered  as  **M.  D.;**  and 
the  fact  of  the  Registrar  writing  those  letters  after  his  name  could 
•not  confer  on  him  the  right  to  be  so  registered ;  for  the  Registrar 
acted  in  excess  of  his  jurisdiction,  which  is  strictly  limited  by 
the  Act.    Besides,  the  appeal  given  by  section  25  is  only  an 
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appeal  A-om  the  decision  of  the  Begistrar,  refaring  to  insert  what  T.  T.  1861.. 

IB  within  the  Aot.     The  Court  is  asked  to  command  the  Registrar 

to  make  an  entry  which  would  make  the  register  incorrect.     Every 

such  act  is  expressly  forbidden  by  section  14;  and  the  Court  will 

neyer  issue  a  mandamus  directing  a  person  to  do  an:  act  which  an 

Act  of  Parliament  prohibits  him  from  doing :  The  Queen  v.  The 

JusHees  of  Cork  (a). 

Cmt,  ad.mUu 


Lefrot,  C.  J. 

This  case  comes  before  the  Court  upon  a  motion  to  show  cause  •/vne  10. 
against  a  conditional  order  for  a  writ  of  mandamus,  which  was 
obtained  by  a  gentleman  named  Barker  against  the  Begistrar  of 
the  Branch  Medical  Council  of  Ireland,  '*  requiring  and  directing 
*'bim,  as  Registrar  of  the  Branch  Council  for  Ireland,  under  'the 
"  Medical  Act/  to  restore  the  entry  in  the  local  register  for  Ireland 
« under  said  Act^  of  the  name  and  qualification  therein  of  the  said 
''  Jbmes  Barker  junior,  to  the  same  state  as  such  entry  was  origi- 
«  nally  made  by  the  said  W.  £.  Steele,  as  such  Registrar ;  and  that 
'*  he  do  re-insert  in  the  said  register  the  letters  *  M.  D^'  struck  out 
'^herefrom  by  him  without  authority  in  that  behalf;  or,  that  he 
'*  enter  on  said  register,  as  part  of  the  medical  qualification  of 
**the  said  James  Barker  junior,  as  a  Licentiate  of  the  King's  and 
"  Queen's  College  of  Physicians  in  Ireland  aforesaid,  the  words  ^  as 
« Doctor  of  Medicine,'  after  the  word  '  Licentiate,'  in  the  column 
'*  of  said  register  entitled  ^  qualification.' "  In  substance^  the  Regis* 
trar  was  required  to  show  cause  why  he  should  not  erase  the  name 
of  Mr.  Barker,  as  it  now  stands,  and  enter  it»  in  another  form,  with 
the  prefix,  or  rather  the  addition  to  it,  of  the  words  ''  Medical  Doc* 
tor,''  in  addition  to  a  portion  of  the  description  of  qualification  which 

(a)  7  Ir.  Com.  Law  Bep.  249. 


[Note.— The  a£Bdayit8  in  this  case  also  raised  the  question,  whether  the 
College  of  Physicians  has  the  right  of  conferring  degrees  f  This  question  was 
mnch  debated  during  the  argument.  The  Beport  however  has  been  disembar- 
rassed of  the  facts  and  arguments  touching  that  question,  inasmuch  as  the 
judgment  of  the  Court  proceeded  on  other  grounds.— Bxpobtkr.] 
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T-  T.  186L  was  given  originally.     The  name  was  entered  originallj  as  *' James 
^^^l?^  Barker  junior,  Licentiate  of  the  K.  &  Q.  Coll.  Phys.  Ireknd."  After- 
THE   QUBBN  ^^y^^  jjj^yg  ^^g  added  to  that  description,  by  order  of  the  Branch 
8TSBLB.      Medical  Council  for  Ireland,  the  letters  '^  M.  D.,''  importing  ''  Medi- 
cal Doctor.**    By  a  subsequent  order  of  the  Branch  Medical  Council 
for  Lreland,  acting  under  the  authority  of  the  Greneral  Medical 
Council,  that  supplemental  addition  was  discharged ;  and  the  name 
was  directed  to  remain  as  originally  entered.    The  application  now 
before  the  Court  is  substantially  for  a  writ  of  mandamus,  not  merely 
to  restore  the  entry  of  Mr.  Barker's  name  as  a  Licentiate  and  M.  D., 
but  also  as  **  Licentiate  and  Doctor  of  Medicine  of  Uie  King's  and 
Queen's  College  of  Physicians  of  Ireland,  by  their  diploma."  I  think 
that  these  are  exactly  the  facts. 

We  are  all  of  opinion  that  this  application  cannot  be  complied 
with.  Our  Brother  O'Brien  heard  a  large  portion  of  the  argument, 
but  was  prevented  by  illness  from  hearing  the  rest  of  it ;  and  there- 
fore he  does  not  take  any  part  in  this  judgment ;  but,  so  far  as  he 
heard  of  the  case,  he  was  of  the  same  opinion  as  the  other  Members 
of  the  Court  who  are  now  present,  and  who  are  very  clearly  of  opi- 
nion, after  a  full  consideration  of  the  subject,  that  this  application 
cannot  be  complied  with;  and  that  the  cause  shown  against  the 
conditional  order  should  be  allowed.  We  think  that  the  application 
could  not  be  granted  consistently  with  the  Act  of  Parliament  under 
which  it  was  made;  and  that,  to  comply  with  the  prayer  of  this 
conditional  order,  would  be  to  set  aside  the  last  legal  order  of  the 
Branch  Medical  Council  for  Ireland,  and  to  substitute  in  its  place 
an  illegal  order ;  and  we  all  think  it  will  appear,  from  a  statement 
of  the  Act  (21  &  22  Vie.y  c.  90),  that,  having  regard  to  its  provi- 
sions, the  effect  of  an  order  complying  with  this  application  would 
be  what  I  have  just  stated.  This  Act  is  deserving  of  what,  with  all 
deference  to  the  Legblature,  I  may  say  is  a  rare  compliment.  It  is 
an  Act  drawn  with  peculiar  accuracy.  Its  title  is,  *<An  Act  to 
*<  regulate  the  Qualifications  of  Practitioners  in  Medicine  and  Sur- 
'^g^Tjf"—U>  regulate  the  qualifications,  that  is,  the  actual  qualifica- 
tions, which,  according  to  this  Act,  will  entitle  them  to  privileges  of 
which  they  were  not  compelled  to  avail  themselves,  but  which  they 
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are  at  liberty  under,  and  entitled  by,  iHhia  Aet  to  avail  themselves  of,  T.  T.  1861. 

if  they  think  fit ;  and  it  will  appear  that  the  privileges  of  registry      ^ ^ 

under  this  Act  are  of  considerable  importance.    It  may  therefore  ^ 

very  reasonably  be  expected  that  those  who  obtain  the  privileges      stbelb. 

of  registry  given  by  this  Act,  shall  comply  with  its  provisions; 

and  that  persons  applying  in  fact  for  the  benefit  of  the  Act,  shall 

comply  with  all  its  substantial  conditions :  and  its  conditions  are 

enumerated  with  a  precision  and  a  distinctness  which  can  leave 

BO  doubt  or  question  whatever  on  the  mind  of  any  person  who 

reads  the  Act,  even  with  ordinary  care  and  attention:   but  we 

havh  conned  it  over  roost  carefully,  and  now  entertain  the  opinion 

which  I  have  stated.     The  title  of  the  Act  is  what  I  have  stated ; 

and  the  Act,  at  the  same  time  that  it  confers  benefits  on  the  medical 

profession,  provides  for  the  public  a  most  desirable  advantage.   That 

object  is  contained  in  its  recital — "  Whereas  it  is  expedient  that 

**  persons  requiring  medical  aid  should  be  enabled  to  distinguish 

"qualified  from  unqualified  practitioners.**     That  is  the  advantage 

which  the  Act  proposes  to  attain  for  the  public :  we  shall  hereafter 

see  the  advantage  given  to  the  medical  profession.      The  second 

section  enacts  that  '*  This  Act  shall  commence  and  take  effect  from 

the  1st  day  of  October  1858.**   We  shall  see  hereafter  how  that  date 

becomes  material    By  the  3rd  section  it  enacts  that  '*  A  Council, 

''which  shall  be  styled  '  The  General  Council  of  Medical  Education 

"  and  Registaration  of  the  United  Kingdom,'  hereinafter  referred  to 

'*as  the  Greneral  Council,  shall  be  established,  and  Branch  Councils 

'^  for  England,  Scotland  and  Ireland  respectively,  formed  thereout 

''as  hereinafter  mentioned.**     The  Act  then,  by  its  4th  section, 

provides  how  the  Greneral  Council  shall  be  formed — "  The  General 

"Council  shall  consist  of  one  person  chosen,  from  time  to  time, 

"  by  each  of  the  foUowing  bodies  (that  is  to  say)  :**  the  English 

electoral  bodies,  the  Scottish  electoral  bodies,  and  thirdly  (which 

is  the  material  part  of  the  section  in  the  present  case),  the  Irish 

electoral  bodies  ;';stating  who  shall  form  the  Branch  Council  for 

Ireland  thus — "One] person  chosen,  from  time  to  time,  by  each 

"of  the  following  bodies— the  King  and  Queen*s  College  of  Phy-  ' 

"sicians  in  Ireland,   the  Royal  College  of  Surgeons  in  Ireland, 

52  L 
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T.  T.  1861.  "the  Apothecaries'  Hall  of  Ireland,  the  UniTersity  of  Dublin,  the 
^^-v'-'     " Queen's  University  in  Ireland ; "  and  one  person  nominated  by 
^^  her  Majesty,  with  the  advice  of  her  Privy  Council,  and  the  Pre- 

STEELE.  sident  to  be  elected  by  the  General  Council.  These  persons  are  to 
constitute  the  Branch  Council  for  Ireland.  The  General  Council, 
which  is  to  be  formed  of  contributions  from  the  Branch  Councils 
of  England,  Scotland  and  Ireland,  sits  in  England,  and  has  a 
superintending,  supervising,  controlling  and  directing  power  over 
the  Branch  Councils.  I  shall  now  refer  to  such  sections  only  of 
the  Act  as  will  enable  us  to  give  an  effective  answer  to  this 
application.  It  is  observable  that,  by  the  7th  section,  *'  Members 
^of  the  General  Council  representing  the  Medical  Corporations 
**  must  be  qualified  to  be  registered  under  this  Act."  This,  which 
is  a  special  provision  as  to  the  representatives  of  Medical  Corpo- 
rations, is  not  inserted  as  to  persons  representing  Universities; 
because  persons  representing  Universities  are  persons  holding  of 
necessity  under  degrees;  but  the  representatives  of  Medical  Cor- 
porations do  not  hold  under  degrees  ;  but  they  hold  by  their 
licenses ;  and  therefore  there  is  a  special  provision  with  respect  to 
them;  and  in  that  respect  it  is  material  to  consider  the  indica- 
tions of  an  intention  on  the  part  of  the  Legislature,  with  respect 
to  the  privileges  given  especially  to  Universities,  that  this  provision 
is  applied  to  the  representatives  of  Medical  Corporations ;  because 
they  may  or  may  not  have  degrees,  which  alone  would  qualify 
them  to  be  representatives  of  the  body,  or  to  be  registered;  and 
this  provision  therefore  is  clearly  a  strong  indication  of  the  inten- 
tion of  the  Legislature  to  make  a  distinction  between  Universities 
and  Medical  Corporations,  as  they  are  called  in  the  Act.  The 
next  sections  of  importance  are  the  10th  and  Uth,  which  pro- 
vide tespectively  for  the  appointment  of  officers  to  the  Greneral 
Council  and  to  the  Branch  Councils.  These  officers  are  to  be 
Registrars,  who  are  to  act  as  Secretaries  and  also  as  Treasurers, 
unless  another  person  is  appointed  to  act  as  Treasurer.  The  next 
important  section  is  the  14th,  which  prescribes  the  duties  of  the 
Registrars — *'  It  shall  be  the  duty  of  the  Registrars  to  keep  their 
respective  registers  correct.**    How  correct? — *'In  accordance  with 
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"the  provisions  of  this  Act,  and  the  orders  and  regulations  of  the  T.  T.  1861. 
"General  Council."     They  are  first  bound  to  act  in  accordance       — v ' 

THE    QUEEN 

With  the  provisions  of  the  Act ;  they  are  also  bound  to  act  under  ^^ 

orders  and  regulations  of  the  General  Council ;  they  were  to  erase  Steele. 
the  names  of  all  registered  persons  who  shall  have  died,  and,  from 
time  to  time,  make  the  necessary  alterations  in  the  addresses  or 
qualifications  of  the  persons  registered  under  this  Act;  so  that, 
if  a  person  once  registered  obtains  a  different  qualification,  in  addi- 
tion to  that  under  which  he  was  registered,  they  shall  also  enter 
that  qualification  on  the  register ;  provided  always  that  it  shall  be 
lawful  for  them,  if  they  shall  apply  by  letter  to  any  registered 
person,  and  get  no  answer,  with  respect  to  his  address  or  other 
particulars,  within  six  months,  to  erase  the  name  of  such  person 
from  the  register :  "  provided  always,  that  the  same  may  be  restored 
"  by  direction  of  the  General  Council,  should  they  think  fit  to  make 
'*  an  order  to  that  effect ; "  showing  the  superintending  power  of  the 
General  Council  over  the  Branch  Councils,  and  of  course  showing 
the  legality  of  the  acts  of  the  Branch  Councils  done  in  conformity 
with  the  directions  of  the  General  Council.  Then  comes  the  most 
important  section  in  the  Act,  the  15th — "Every  person  now  pos- 
"  sessed,  and  (subject  to  the  provisions  hereinafter  mentioned)  every 
"person  hereafter  becoming  possessed  of  any  one  or  more  of  the 
"qualifications  described  in  the  schedule  [A]  to  this  Act,  shall, 
"on  payment"  of  certain  fees,  "be  entitled  to  be  registered." 
It  is  not  made,  as  I  have  already*  observed,  imperative  on  any 
medical  person  to  be  registered  under  the  Act:  but  it  enacts  that 
he  shall  be  ^'  entitled  "  to  be  registered ;  and  it  prescribes  the  mode 
and  form  in  which  he  shall  be  so  entitled  to  be  registered — "on 
"producing  to  the  Registrar  of  the  Branch  Council  for  England, 
"  Scotland  or  Ireland,  the  document  conferring  or  evidencing  the 
"qualification,  or  each  of  the  qualifications,  in  respect  whereof  he 
"seeks  to  be  so  registered ;  or  upon  transmitting  by  post  to  such 
"Registrar,  information  of  his  name  and  address,  and  evidence 
"of  the  qualification  or  qualifications  in  respect  whereof  he  seeks  to 
"be  registered,  and  of  the  time  or  times  at  which  the  same  was 
"or  were  respectively  obtained."     Therefore,  the  Registrars  must 
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T.  T.  1861.  be  satisfied,  by  proper  evidence,  of  the  qoalification,  **as  contained 
^!!lt— ^^  in  the  document "  produced  to  them  ;  and,  if  a  party  gets  any  fur- 
^  ^^  ther  or  new  qualifications,  he  may  in  like  manner  have  them  entered 
STEELE,  on  the  register,  upon  duly  producing  to  the  Registrar  the  document 
stating  that  qualification.  The  next  thing  of  importance  is  the 
schedule  A,  referred  to  in  that  section ;  for  it  is  the  schedule  which 
provides  the  qualifications  in  respect  of  which  any  person  can  daim 
to  be  registered  under  this  Act ;  and  from  the  schedule  it  appears 
that  being  a  Fellow  or  a  Licentiate  of  the  King  and  Queen's 
College  of  iPhysicians  of  Ireland  are  two  of  the  qualifications  which 
entitle  a  party  to  be  registered  for  Ireland.  But  to  be  registered 
how  ?  According  to  the  statement  in  the  docuoient  evidencing 
the  qualification,  and  produced  to  the  Registrar.  But  the  schedule 
afterwards  proceeds  to  add  further  qualifications  which  will  entitle 
a  Physician  to  be  registered  for  Ireland,  "  Doctor,  or  Bachelor,  or 
"  Licentiate  of  Medicine,  or  Master  in  Surgery,  of  any  University 
"of  the  United  Kingdom."  That  is  a  further  title  which,  for 
England,  Scotland  or  Ireland,  will,  besides  being  a  Fellow  or 
Licentiate  of  a  Medical  Corporation,  entitle  a  man  to  be  registered. 
Thus,  there  is  a  marked  distinction  taken  between  a  *' Doctor  or 
Bachelor "  of  Medicine,  which  is  a  degree,  and  a  "  Licentiate ; " 
because,  although  Medical  Corporations  cannot  grant  a  degree  by 
which  a  party  can  be  entitled  to  be  entered  in  the  register  under 
his  diploma,  as  a  "  Doctor  of  Medicine ; "  they  may  give  a  license 
which  entitles  the  party  to  be  registered  as  a  Licentiate  of  Medicine. 
But  the  distinction  between  such  liceniBes  and  degrees  conferred  by 
a  University  is  here  taken,  in  the  most  distinct  manner,  by  *'  Licen- 
tiate of  Medicine"  being  also  enumerated  here  as  a  qualification 
which  Universities  can  give,  besides  the  qualifications  of  Doctor 
and  Bachelor  of  Medicine  by  degree ;  but  the  College  of  Physicians, 
which  has  not  that  privilege,  cannot  give  a  degree  which  will  entitle 
a  party  to  be  entered  on  the  register  under  this  Act.  If  we  are  to 
abide  by  the  terms  of  thb  Act,  and  by  the  distinctions  taken  in  the 
schedule  which  is  to  regulate  the  application  of  the  Act,  they  can- 
not give  the  degree  of  Doctor  of  Medicine,  nor  entitle  the  persons  to 
anything  further  than  a  license,  whicli  does  not  import  (as  is  evident 


Digitized  by 


Google 


COMMON  LAW  REPORTS.  413 

from  the  distinction  taken  by  this  schedule)  the  privilege  of  a  Doctor  T.  T.  1861. 

of  Medicine,  or  Bachelor  of  Medicine.     Then  comes  this  further     , ' 

enumeration  of  qualifications,  marking  also  the  distinction  I  have  ^^ 

already  adverted  to — "  Doctor  of  Medicine,  of  any  Foreign  or  Colo-  Steele. 
*'  nial  University  or  College,  practising  as  a  Physician  in  the  United 
*' Kingdom  before  the  1st  day  of  October  1856,  who  shall  produce 
"  certificates,  to  the  satisfaction  of  the  Council,  of  his  having  taken 
'*  bis  degree  of  Doctor  of  Medicine,  after  regular  examination ;  or 
**  who  shall  satisfy  the  Council,  under  section  45  of  this  Act,  that 
'*  there  is  sufficient  reason  for  admitting  him  to  be  registered.''  This 
relates  to  a  person  who  had  been  antecedently  practising  under  a 
degree  of  a  Foreign  University  or  College. 

Having  thus  referred  to  that  schedule,  which  is  an  index  to  point 
out  exactly  the  qualifications  which  alone  will  entitle  any  person  to 
be  legally  registered,  and  t»  have  the  benefit  of  a  registry  under  this 
Act,  the  question  then  arises  whether,  in  the  present  case  any  of 
these  qualifications  have  been  laid  before  the  Court  ?  But,  before 
I  proceed  to  apply  the  Act,  I  think  it  right  to  refer  to  some  other 
sections  of  it  The  18  th  section  enacts  that  **  The  several  Colleges 
'^  and  Bodies  in  the  United  Kingdom,  mentioned  in  schedule  A  to 
*^  this  Act,  shall,  from  time  to  time,  when  required  by  the  General 
*'  Council,  furnish  such  Council  with  such  information  as  they  may 
*^  require,  as  to  the  course  of  study^  and  examinations  to  be  gone 
"  through  in  order  to  obtain  the  respective  qualifications  mentioned 
*'  in  schedule  A  to  this  Act,"  &c.  I  call  attention  to  the  phrase 
**  respective  qualifications,"  as  one  which  shows  that  there  is  a 
distinction  between  the  qualifications  which,  by  the  argument  in 
this  case,  it  was  attempted  to  confound.  Then  comes  the  25th 
section,  which  provides  that,  "Where  any  person  entitled  to  be  ' 
"registered  under  this  Act  applies  to  the  Registrar  of  any  of 
"  the  said  Branch  Councils  for  that  purpose,  such  Registrar  shall 
"  forthwith  enter  in  a  local  register,  in  the  form  set  forth  in  sche- 
*'  dule  D  to  this  Act,  or  to  the  like  effect,  to  be  kept  by  him  for 
"  that  purpose,  the  name  and  place  of  residence,  and  the  qualifi- 
**  cation  or  several  qualifications  in  respect  of  which  the  person 
"  is  so  entitled,"  &c  i  and  when  I  look  at  the  column  of  qualifi- 
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T.  T.  1861.  cations  in  schedule  D,  I  find  them  thus  enumerated: — *' Fellow 
s.^-1.-^    of  the  Royal  College  of  Physicians  of ;  **  "  Fellow  and  Member 

THB   QUEEN  ^^  ^^^  j^^^j  CoUcge  of  Surgcons  of ; "  "  Graduate  in  Medicine 

STEELE,  of  University  of ;  **  "  Licentiate  of  the  Society  of  Apotheca- 
ries ; "  **  Member  of  College  of  Surgeons  and  Licentiate  of  the 
Society  of  Apothecaries.**  These  are  the  qualifications.  There  was 
also  a  column  for  the  title  of  the  persons  registered ;  but  a  subse- 
quent Act  (22  Ftc.,  c.  21,  s.  3)  enacted  that  **  the  fourth  column 
**  of  schedule  D  of  the  said  Act,  with  its  heading,  shall  be  repealed 
<(and  omitted."  So  that  nothing  titular  is  now  entitled  to  be 
admitted  by  the  Registrar :  and,  if  there  could  have  been  any  doubt 
npon  the  construction  of  the  first  Act,  the  repeal  of  this  column  by 
the  subsequent  Act  is  quite  decisive  that  no  title,  however  sanc- 
tioned by  the  generality  of  its  use,  or  the  length  of  time  during 
which  it  has  been  conceded  by  the  public,  has  any  ground  what- 
soever for  claiming  to  be  registered  under  this  Act  It  was  strongly 
argued  that  a  Licentiate  of  the  King  and  Queen's  College  of  Phy- 
sicians of  Ireland,  being  by  public  courtesy  addressed  and  spoken 
of  as  Doctor,  is  entitled  by  usage  to  be  considered  as  a  Doctor  of 
Medicine,  and  to  have  under  this  Act  the  benefit  of  this  popular 
de^gnation,  for  it  is  nothing  else.  But  the  circumstance  of  this 
column  of  title,  which  might  have  been  thought  to  give  counte- 
nance to  such  a  species  of  title  being  expunged  from  schedule  D 
altogether,  and  the  qualifications  being  now  confined  to  those  which 
I  have  mentioned,  is  quite  decisive  against  such  a  claim.  Then  the 
26th  section  contains  negative  words — ^*No  qualification  shall  be 
**  entered  on  the  register,  either  on  the  first  registration  or  by  way 
^  of  addition  to  a  registered  name,  unless  the  Registrar  be  satisfied, 
''  by  the  proper  evidence,  that  the  person  claiming  is  entitled  to  it." 
The  Registrar  must  be  satisfied  by  the  proper  evidence,  which,  as  I 
have  already  said,  is  the  document  produced  to  him  under  the  15th 
section ;  which  document  must  contain  a  qualification  conformable  to 
some  one  of  the  qualifications  mentioned  in  the  schedule.  And  then 
here  are  negative  words  in  the  26th  section,  that  the  Registrar  shall 
not  enter  any  person's  name  on  the  register  who  does  not  satisfy 
him,  by  a  document  produced,  that  he  has  a  qualification  such  as  is 
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required  by  the  Act.    The  26th  section  then  goes  on : — <*  And  any  T.  T.  1861. 

,/.  ,_..  -,T>.  ,,.,,,       1       Qiteen'*  Bench 

•*  appeal  from  the  decision  of  the  Registrar  may  be  decided  by  the      ^ — ^ — -^ 

**  General  Council,  or  by  the  Council  for  England,  Scotland  or  Ire-  ^ 

**  land  (as  the  case  may  be) ;  and  any  entry  which  shall  be  proved  Steele. 
^*  to  the  satisfaction  of  such  General  Council  or  Branch  Council  to 
**  have  been  fraudulently  or  incorrectly  made,  may  be  erased  from 
'*  the  register,  by  order  in  writing  of  such  Council  or  Branch  Coun- 
"  oil."  The  phrase  **  or  incorrectly  made "  at  once  puts  an  end  to 
one  of  the  arguments  used  here,  that  no  authority  could  be  found 
in  the  Act  for  the  order  of  the  Branch  Council  to  erase  the  letters 
*'  M.  D."  The  erasure  of  those  letters  was  made  by  the  order  of 
the  Branch  Council  of  Ireland  ;  and  in  this  section  we  find  explicit 
authority  to  make  that  order.  In  pursuance  of  that  order,  the 
Registrar  erased  the  name  altogether.  Finally,  it  is  said  that 
that  erasure  was  made  without  notice  to  Mr.  Barker.  Now, 
although  it  is  going  a  little  out  of  the  way  to  take  up  that  point 
at  this  stage,  I  will  do  so.  It  is  quite  evident  that  this  was  a 
patent  objection,  to  which  no  evidence  could  be  applied  any  other 
than  that  of  the  document  itself,  which  was  produced  to  the  Regis- 
trar, and  by  which  he  was  to  ascertain  whether  there  was  a 
qualification  agreeable  to  the  provisions  of  the  Act.  Th^  was  a 
matter  patent  upon  the  face  of  the  document.  Either  right  or 
wrong,  the  schedule  of  the  Act,  and  the  document  produced  to 
the  Registrar,  when  compared  together,  at  once  decided  the  ques- 
tion. There  was  no  possibility  therefore  for  the  question  being 
varied  by  any  evidence  dehors  the  document  and  the  Act  of  Parlia- 
ment ;  and  therefore  the  case  *  which  was  cited  where  Mr.  Organ, 
upon  an  imputation  of  infamous  conduct,  in  a  professional  respect, 
had  his  name  erased  without  notice,  was  decided  upon  a  collateral 
ground  of  matter  of  fact,  and  does  not  in  the  least  apply  here,  where 
there  was  no  ground  whatsoever  for  giving  Mr.  Barker  notice.  The 
Act  is  imperative  that,  if  the  document  produced  does  not  comply 
with  the  Act,  the  name  shall  be  erased.  Therefore,  the  argument 
founded  on  the  case  of  Mr.  Organ,  is  entirely  inapplicable  to  this 
case. 

•  The  Queen  Y.  Registrar  Med,  Council  of  England  (3  Law  Times,  N.S.,  692). 
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T.  T.  1861*       I  am  bow  to  mention  the  benefits  which  result  to  the  medical 
0ue€n*8  Bench 
'w— V '     body.     The  benefit  of  registration  I  have  adverted  to,  so  far  as 

THE     ODEEN 

^  relates  to  the  public,  from  the  opportunity  thus  afforded  to  them 

STEELE,      of  knowing  and  ascertaining  that  the  persons  so  registered  have  the 

qualifications  which  entitle  them  to  the  confidence  of  the  public. 

On  the  other  hand,  there  are  some  special  benefits  given  to  the 

persons  who  are  registered.     They  are  entitled  to  bring  actions  for 

^  the  recovery  of  their  fees,  with  a  power  to  the  College  of  Physicians 

to  inhibit  the  members  of  their  body  from  bringing  an  action  if  they 

think  fit,  and  so  leaving  the  remuneration  a  quiddam  honor€uiMm 

if  they  choose.    But  no  medical  person  is  eligible  to  serve  under 

public  boards,  who  shall  not  have  been  registered  under  this  Act. 

These  are  some  of  the  benefits  given  to  the  medical  profession: 

and  as  they  are  an  inducement,  no  doubt,  to  persons  to  register 

themselves,  so  it  is,  on  the  other  hand,  of  great  value  to  the  public 

that  the  qualifications  should  be  ascertained  strictly  and  accorately, 

according  as  the  wisdom  of   the  Legislature  prescribed  should  be 

necessary  to  obtain  the  benefits  conferred  by  this  Act.     One  of  the 

matters  which  were  urged  upon  us  was,  that  the  present  applicant  has 

a  diploma  of  license  from  the  College  of  Physicians.    But  that  is  not 

one  of  the  qualifications  mentioned  in  schedule  B.     A  license  or  a 

degree  from  the  University  are  mentioned ;  but  the  very  circumstance 

that  the  degree  of  Bachelor  or  Doctor  of  Medicine  is  considered  and 

treated  separately  from  a  license ;  or  that  the  degree  of  Bachelor  or 

Doctor  of  Medicine  is  distinguished,  when  given  by  a  University, 

from  a  Licentiate,  is  a  circumstance  also  quite  decisive  to  show  that, 

although  a  University  may  make  a  party  a  Licentiate,  yet  also  it 

shows  that  the  circumstance  of  a  party  being  a  Licentiate  of  any 

other  body,  not  being  a  University,  cannot  confer  the  privilege  of 

a  degree.    This  gentleman  therefore,  having  nothing  but  a  license, 

a  diploma,  to  practise  medicine  generally,  from  a  body  not  being 

a  University,  and  not  having  the  degree  of  a  University,  is  not 

entitled  to  be  entered  on  the  register  in  the  manner  in  which  he 

claims  to  be  entered ;  for  he  does  not  come  within  any  one  of  the 

qualifications  entitling  him  to  be  so  registered.     The  circumstance 

that  he  may  have  imputed  to  him  publicly  and  generally  the  appel- 
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lation  of  "M.D.,"  I  have  already  adverted  to.    It  cannot  entitle  T.  T.  1861. 

Queen*  t  Bench 
him  to  be  registered  as  "M.D.;"  for  it  is  but  an  empty  title,  if  I     ^-    .      "^ 

THE    QUEEN 

may  so  say.   Then  he  desires  that  he  may  be  entered  as  a  Licentiate  ^^ 

of  the  College  of  Physicians ;  and  that  there  shall  be  entered  and      stbele. 
appended  to  the  entry  of  his  name  the  letters  '*M.D.;"  that  is  to 
say,  that  he  shall  be  entered  on  the  register  as  Doctor  of  Medicine. 
There  is  no  such  privilege  given  by  schedule  B  to  a  person  who  has 
merely  a  license  from  the  College  of  Physicians.    He  says  that  there 
is  now  a  form  of  diploma  which  would  entitle  him  to  that  privilege. 
But  suppose  that  there  be  so,  and  that  the  College  of  Physicians 
has  a  right  to  grant  a  degree  of  Doctor  of  Medicine,  yet  they  have 
not  granted  it  to  Mr.  Barker.     He  has  not  brought  before  us  any 
document  substantiating  any  right  whatsoever  to  the  qualifications 
which  he  seeks  to  have  entered.    And,  even  though  he  may  have 
the  degree,  and  the  College  of  Physicians  had  the  powe^  to  grant  it, 
it  would  not  entitle  him  to  have  this  order  made  absolute ;  because 
the  Act  is  imperative  that  the  document  produced  to  the  Registrar, 
and  of  course  the  document  produced  to  us,  must  contain  some  one 
of  the  qualifications  which  are  mentioned  in  schedule  B.  We  cannot 
make  for  Mr.  Barker  an  Act  of  Parliament;  nor  can  we  for  hijn 
travel  out  of  the  Act  made  by  the  Legislature.     We  are  all  bound — 
the  Court  is  bound,  the  Registrar  is  bound,  the  Branch  Council  is 
bound — ^by  the  special  and  distinct  provisions  of  the  Act,  that  no 
man  shall  be  registered  under  this  Act,  except  according  to  the 
qualifications  contained   in  the  document  brought  by  him  to  the 
Registrar,  and  which  must  contain  some  one  or  more  of  the  quali- 
fications mentioned  in  the  schedule.     Nothing  can  be  more  explicit, 
distinct,  or  ^imperative.    There  are  negative  words  in   the  26th 
section,  words  negativing  any  title  whatsoever,  except  that  which 
accords  with  the  Act  and  the  document  complying  therewith,  which 
should  be  produced  to  the  Registrar.    Here  there  is  no  such  qualifi- 
cation.   The  party  comes  to  ask  us  to  direct  the  Branch  Council  for 
Lreland  to  direct  their  Registrar  to  add  to  the  entry  in  the  register 
something  which  is  neither  in  the  document  brought  before  him,  or 
produced  to  us.    It  is  impossible  to  comply  in  any  such  case  with 
the  application.     The  applicant  fails  to  produce  the  primary  quali- 
VOL.  13.  53  L 
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T.  T.  1861.  ficatioD.    A  titular  qualification  will  not  do:  and  for  vs  to  make  a 

Queen's  Bench  .._       .       i»      i_-       •     •  •vk. 

s- — ^ ^     qualification  for  mm  is  unpoatible. 

THB  QUEBN       per^pe  i%  y^  unnecessary  for  us  to  say  anything  upon  the  subject 

STEELE,      of  the  elaim  <rf  the  College  of  Phyttcians  to  grant  degrees.    It  k 

wholly  unnecessary  for  our  decision ;  and  therefore,  perhai>s,  we  are 

not  to  be  understood  to  pronounce  peremptorily  an  (^inicm  on  thai 

subject.    We  leave  it  open  for  them  to  have  it  discussed,  if  anything 

should  occur  to  make  further  discussion  upon  it  desirable.     Bat» 

even  if  they  had  the  power  to  confer  degrees,  they  have  not  given 

a  degree  in  this  instance.     There  is  no  degree  oonfetsed  by  the 

document  produced  here ;  and  therefore,  we  need  not  unnecessarily 

decide  that  question.    We  do  not  desire  to  go  out  of  our  way  to 

decide  it.     Whatever  impression  we  may  have  upon  that  sulijecl, 

it  has  not  been  the  turning  point  of  the  case ;  and  therefore,  we  axe 

not  to  be  considered  as  concluding  the  parties  by  anything  that 

passes  now  on  that  subject. 

The  only  remaining  topic  is  that  argument  which  was  attempted 

to  be  founded  upon  two  Acts  of  Parliament,  the  1  6.  3  (Tr.J,  c.  14, 

and  the  40  G,  3  (Ir.J,  c  84,  in  which,  for  the  purpose  of  aaoer- 

t^ining  certain   matters   in  certain   localities,  a  Licentiate  of  the 

College  of  Physicians  is  treated  as  and  called  a  Physician.     He  is 

in  those  Acts  treated  and  mentioned  along  with  those  who  have 

the  regular  qualifications  of  Doctor  of  Medicine ;  that  is,  there  is 

intrusted  to  him  gei^^tdly,  the  discharge  of  the  same  duties  as  a 

Physician  is  called  upon  to  perform.     That  decides  nothing  as  to 

the  species;  they  are  all  Physicians:  that  is  the  name  of  the  genus. 

But  the  species  is  here  in  the  present  Act,  the  class  which  was 

distinctly  separated,  so  that  we  cannot,  on  that  aeeount,  consider 

that  as  a  legislative  conB^rring  of  a  degree.    But,  be  that  as  it  may, 

here  is  an  Act  which  does  not  enumerate  a  degree  conferred  in  that 

way;  and  there  are  no  d^rees  recognised  in  it,  except  those  of 

Universities.    Indeed,  in  the  course  of  the  argument^  my  Brother 

Hates  took  up  that  topic,  and  sifted  it  so  closely  and  aecorately  that 

it  would  be  quite  unnecessary  to  add  anything  further-  now  upon 

that  point.     Upon  the  whole,  therefore,  it  appears  to  us,  and- so  far 

as  my  own  opinion  goes,  it  appears  to  me  for  the  reasons  which 
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I  have  on  mj  own  behalf  stated,  tliat  the  caose  tkowa  muat  be  T.  T.  1861. 
allowed.  ^    ^  q-a«;^A 

My  Brethren  will  add  to  the  reaaons  which  I  hare  stated,  any-  ^"^   WMN 
thing  farther  which  may  occur  to  them;  bnt  we  are  all  of  opinion      steslk. 
that  the  application  to  make  this  conditional  order  absolute  must  be 
rofosed*   ^ 


Hatbs,  J. 

I  concur  wish  the  other  Members  of  the  Court  in  thinking  that 
the  cause  shown  i^^ainst^  the  conditional  order  of  the  3rd  of  May 
1661,  for  a  mandamus,  ought  to  be  aUowed. 

Two  points  were  made  by  Mr.  WaUke^  in  argument  :^-. 

First* — That  the  prosecutor  having  been  regularly  registered,  the 
Branch  Council  had  no  authority  to  interfere  with  that  registration, 
save  upon  due  notice  to  him ;  and  that  on  account  of  that  illegality, 
and  altogether  irrespective  of  merits,  the  mandamus  ought  to  go. 
And,  secondly;  he  contended  that  the  College  of  Physicians  had 
a  right  to  grant  the  title  of  '*  M.  D."— not  a  degree  in  the  ordinary 
sense  of  that  term  when  we  speak  of  University  degrees,  but  in  a 
certain  popular  sense  in  which  the  term  has  been  understood,  when 
applied  to  Licentiates  of  that  College,  as  distinguishing  them  from 
Practitioners  in  Midwiftry. 

It  appears  that  Mr.  Barker,  having  been  registered  as  "Lie. 
M.  Di,  K.  Q.  CoL  Phys.  Lreland,"  Dr.  Steele,  the  Branch  Registrar  for 
Ireland,  in  obedience  to  a  resolution  of  the  Branch  Medical  Council, 
expunged  the  letters  ^  M.  D.,^  without  having  given  any  notice  of 
that  proceeding  to  Mr.  Barker.  And  the  conditional  order  is  to 
restore  the  entry  in  the  local  register  to  its  original  state ;  and  that 
the  Registrar  shall  re-insert  in  the  register  the  letters  ^*  M.D.,"  which 
were  eo  struck  out  by  him ;  or  that  he  enter,  as  part  of  the  Medical 
qualifications  of  James  Barker  junior,  as  a  Licentiate  of  the  King 
and  Queen's  College  of  Physicians,  the  words  *'  as  Doctor  of  Medi- 
cine," after  the  word  "  Licentiate.*' 

Upon  the  first  point  it  has  been  strongly  pressed  upon  us  that, 
whatever  may  be  the  merits  of  this  case,  injustice  has  really  been 
done  to  this  gentleman,  by  a  decision  having  been  come  to,  in  his 
absence,  which  materially  afiected  his  interests-*that  the  Registrar 
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T.  T.  1861.  being,  by  the  Medical  Act,  charged  with  certain  judicial  functions, 

QmeenU  Bench  ,  ^         ,.\.      .  ,  .  i^  .  .  .    /. 

as  to  the  entry  of  qualifications  on  the  register,  with  a  right  ot 

appeal  to  the  Branch  Council  under  section  26,  the  Registrar  ought 
not  to  have  proceeded,  without  giving  due  notice  to  the  party 
affected ;  and  having  failed  to  do  so,  and  that  to  the  prejudice  of  the 
prosecutor,  this  Court  ought  now  to  interfere  by  issuing^its  man- 
damus to  replace  his  name,  and  thus  leave  matters  to  be  inquired 
into,  and  dealt  with  in  their  statutory  course.  I  entirely  agree  with 
Mr.  Walshej  that  such  is  the  course  we  ought  to  adopt,  if  there  were 
really  anything  to  be  inquired  into,  beyond  the  matter  of  law  which 
we  have  now  before  us  for  decision.  But  if  there  has  been  sugg^ted 
to  us  no  real  question  of  fact  to  be  determined,  and  if  there  is  no 
question  of  law,  save  that  which  is  mooted  to  us  in  argument  on 
the  present  motion,  it  would  be  against  all  principle  and  practice  to 
grant  a  mandamus  on  such  a  ground.  Why  should  we  order  that 
to  be  done,  which  we  clearly  see  must  be  afterwards  undone? 
Perhaps  the  Registrar  may  have  been  under  no  legal  obligation 
to  obey  the  commands  of  the  Council  in  making  the  alteration 
complained  of;  but  if  the  command  was  to  do  an  act  which  in 
itself  was  strictly  legal;  the  maxim,  factum  valet,  quod  fieri  fum 
debet^  at  once  applies,  and  forbids  an  interference. 

The  case  of  Reg.  pros.  Dinsdale  v.  T%e  Saddler^s  Co.  (a),  is 
strongly  corrobative  of  this  view.  Mr.  Dinsdale  had  there  been 
admitted  to  an  office  of  trust  in  the  Corporation,  upon  a  represen- 
tation of  his  entire  solvency :  he  soon  afterwards  became  bankrupt, 
his  estate  paying  28.  8d.  in  the  £1.  There  was  a  law  prohibiting  the 
admission  of  a  bankrupt  or  insolvent.  He  was  expelled  without 
notice  given  to  him.  A  mandamus  issued  to  restore  him ;  a  return 
was  made  alleging  the  bye-law  and  the  insolvency,  neither  of  which 
was  traversed.  The  questions  argued  were,  as  to  the  validity  of 
the  bye-law,  and  as  to  the  expulsion  without  notice.  On  the 
latter  point,  Martin,  B.,  in  pronouncing  judgment,  says: — ^'We 
^*  should  be  very  slow  to  allow  the  present  writ  of  mandamus  to 
^^  issue,  ordering  the  restoration  to  office  of  a  person  not  qualified 
**  to  hold  it  or  to  discharge  its  duties,  who  ought  never  to  have 

(«)  7  Jut.,  N.  S.,  138. 


Digitized  by 


Google 


COMMON  LAW  REPORTS.  421 

<*been  elected,  and  who  nev^r  would  have  been  elected,  bat  for  a  T.  T.  1861. 
^  *.  ,  ^  _  ,  ^  ,  ,  ,.  Queen'9  Bench 
''mistake  of  fact  on  the  part  of  the  electors.  /-— ^ 

THE    i^UEBR 

As  to  the  second  question,  I  am  of  opinion  that  the  prosecutor  ^^ 

has  failed  to  show  any  title  whatever  as  a  Licentiate  of  the  King      stsbub. 
and  Queen's  College  of  Physicians,  to  use  the  title  of  Doctor  of 
Medicine ;  and  even  though  he  had  established  that,  he  has  failed 
to  show  any  right  to  have  that  title  inserted  on  the  register. 

The  object  of  the  Legislature  in  passing  the  Medical  Act  was,  as 
stated  in  the  preamble,  '^  To  enable  persons  requiring  medical  aid 
to  distinguish  qualified  from  unqualified  practitioners."  And  for 
this  purpose  the  statute  selects  certain  Colleges  or  Schools  of  Medi* 
cine,  to  one  or  other  of  which  all  medical  practitioners,  in  order  to 
entitle  themselves  to  the  benefit  of  the  Act,  must  belong.  These 
Schools  or  Colleges  are,  to  a  certain  extent,  placed  under  the 
surveillance  of  the  Medical  Council ;  so  that  if  in  process  of  time 
the  course  of  education  should  degenerate  in  any  of  them,  the 
matter  may,  after  due  inquiry  by  the  Medical  Council  (s.  26), 
be  referred  to  the  Privy  Council,  by  which  last  mentioned  body 
the  retrograding  School  or  College  may  be  debarred  the  privilege 
of  sending  its  members  for  registration. 

But  while  the  several  Schools  mentioned  in  the  Act  shall  preserve 
their  status,  all  persons  who  have  obtained  the  rank  in  those  Schools 
which  is  specified  in  the  statute  shall,  on  payment  of  the  statutory 
fee,  be  entitled  to  be  registered  ;  which  is  to  be  effected  by  insertion 
on  the  register,  of  their  names,  residences,  and  qualifications.  It  is 
true  that  by  the  Medical  Act,  it  was  allowed  that  ''medical  titles" 
should  also  be  set  forth  on  the  register ;  but  by  the  Act  of  the  22 
Ftc.,  c.  21,  this  last  provision  was  repealed,  so  that  now  the  name, 
residence,  and  qualification  alone  are  to  be  registered.  And  by  the 
express  words  of  the  15th  section  of  the  Medical  Act,  it  is  only  in 
respect  of  some  "  one  or  more  of  the  qualifications  described  in  sche- 
dule A,"  to  the  Act,  that  the  party  is  to  have  the  title  to  be  registered. 
On  referring  to  schedule  A,  the  only  qualification  belonging  to  the 
College  of  Physicians  is  ''  Fellow  or  Licentiate  of  the  Sing's  and 
Queen's  College  of  Physicians  of  Lreland ; "  and  therefore,  it  is  only 
as  such  Fellow  or  Licentiate  that  any  person  can,  in  respect  of  his 
connection  with  this  body,  show  any  right  to  registry.    And  no 
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T.  T*  1861.  matter  how  well  founded  the  rights  of  those  gentlemen  may  be 
Qween'sBmtek  * 

— ■y-»^     to  assume  any  other  titles  or  honorary  distinctions,  yet  since  the 

^^  passing  of  the  22  Vie,y  titles  are  not  to  be  registered;  and  the 

STSSUi*      only  qualifications    to  be  registered    are  those  specified    in  the 
schedule. 

NoWi  I  take  this  to  be  a  complete  answer  to  the  present  appli- 
cation* But  as  it  has  been  strongly  pressed  in  argument  that 
Licentiates  of  the  Cdlege  of  Physicians  are  entitled  to  the  appella- 
tion of  Doctors  of  Medicine,  and  therefore  hvwe  a  right  to  the 
insertion  of  this  on  the  register  as  a  part  of  their  qualification,  I 
shall  venture  a  few  words  on  the  subject.  It  appears  to  me  that 
this  title  of  '*  M.  D^**  though  it  may  be  one  very  generally  used  by» 
and  applied  to,  Licentiates  of  the  College  of  Physicians,  is  one  to 
which  those  gentlemen,  a«  suek^  have  no  right.  Those  initial 
letters  ^*  M.  D."  have  been  introduced  and  used  for  the  purpose  of 
conveying,  and  have  been  long  understood  as  conveying,  that  the 
party  has  obtained  the  degree  of  Doctor  of  Medicine  from  some 
University  competent  to  bestow  it.  And  if  we  were,  by  our 
decision,  to  countenance  the  use  of  those  letters  by  persons  who 
had  not  so  obtained  the  degree  of  Doctor  of  Medicine,  we  would 
be  giving  a  legal  sanction  to  what  was  in  fact  a  usurpation.  It 
is  true  that  Mr.  Wahhe  disclaims  the  use  of  those  terms  in  their 
strict  sense,  as  applied  to  University  graduates,  and  seeks  to  invest 
them  with  a  general  and  popular  signification;  but  what  right 
have  we  thus  to  misapply  the  terms,  and,  where  called  on  to 
expound  an  Act  made  for  the  registry  of  medical  practitioners 
according  to  their  legal  qualifications,  to  contravene  the  plain 
object  and  policy  of  the  Act,  by  allowing  parties  to  assume  a 
designation  to  which  they  are  not  legally  entitled,  and  thus  to  be 
active,  though  secondary,  agents  in  the  misleading  of  those  for 
whose  assistance  the  statute  was  enacted?  And  possibly  it  may 
have  been  some  consideration  of  this  kind  that  led  to  the  repeal 
of  the  column  as  to  titles.  Perhaps  the  Legislature  may  have 
thought  that  the  insertion  of  high-sounding  titles,  which,  in  the 
matter  of  medical  skill,  might  be  but  ^*  vox  et  prmterea  nikil^'' 
would  tend  rather  to  mislead  than  to  guide  the  inexperienced 
inquirer. 
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In  SDi^port  of  the  right  of  tite  CoBege  of  FhTsieiaAs  to  grant,  T.  T.  I86I. 
and  of  its  Licentiates  to  assame,  this  designatioii  of  Doctor  of     ^^-y  ■.  ■' 
Medicine,  the  Charter  of  the  College  and  its  diplomas  have  heoB  ^ 

referred  to,  as  well  aa  several  Acts  of  Parliament,  in  wbiob  8t£EL«< 
persons  connected  with  the  College  of  Physicians  have  been  uni^ 
^mlj  designated  as  <*  Doctors."  I  do  not  find  in  the  Charter 
anj  authority  whatever  to  grant  any  '*  degree  in  medieine,''  as 
that  phrase  is  understood.  It  is  true  that  that  instrument  redteil 
an  intention  that  an  apt,  proper,  and  legal  Constitution  and  Gor* 
poration  may  be  made  and '  established,  of  grave,  learned,  ablei,- 
and  experienced  ^^ Doeiar$^  and  Ptactisers  in  Physic  in  Ireland; 
and  grants  that  some  fourteen  persons,  therein  mentioned,  and 
''all  Doctors  in  Physic,"  shall  be  incorporated  by  the  name  of 
'<  The  President  and  Fellows  of  the  King's  and  Queen's  College  of 
Physicians  in  Ireland ;"  but,  as  I  have  said,  no  authority  is  given 
to  confer  degrees,  but  only  to  give  licenses,  admittances,  appro* 
bations,  and  allowances,  to  act  as  Physicians  or  Practisers  of  Physic 
And  the  Charter  takes  care,  in  its  28th  and  29th  sections,  to  make 
special  distinction  between  such  Licentiates  and  the  Graduates  in  . 
Physic  of  a  University.  In  strict  conformity  with  this  view  of 
the  law  is  the  diploma  which  has  been  given  to  the  prosecutor,  and 
which  is  the  one  that  has  been  in  common  use  until  the  year 
1859,  and  after  the  commencement  of  the  Medical  Act.  That 
instrument,  after  reciting  that  the  party  had,  upon  examination, 
proved  himself  to  be  **  doctum  €i  ret  medica  peritum^*'  goes  on 
to  invest  him  with  *'  lieentiam  medieintB  exeretmd^B  quamdiu  at 
bene  gesseriL**  No  doubt,  in  the  year  1859,  an  akevation  was 
introduced  into  the  form,  but  that  can  have  no  effect  in  the 
consideration  of  this  case.  The  Act  of  the  1  &.  8,  c  14,  has 
been  cited,  as  a  legislative  recognition  of  the  right  of  Licentiates 
to  the  appellation  of  ''  Doctor,"  because  the  statute  speaks  of'  the 
College  having  power  to  admit  into  the  fellowship  of  their  body 
''  such  and  so  many  other  learned  and  worthy  Doctors  of  Physic  " 
as  the  President,  Censor,  and  Fellows  should  from  time  to  time 
judge  necessary. 

Now,  it.  appears  to  me  that  any  argument  as  to  right  and  title, 
which  rests  on  the  circumstance  of  a  casual  designation  oecmrrinrg 
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T.  T.  1861.  either  in  a  Charter  or  Act  of  Parliament,  ia  not  deserving  of  very 

Qu4eH*M Bench        ,  .,        .  ,.  .,-  .•.         -,    • 

y^^y    -      senonB  consideration ;    but  certainly  its  weight  and  importance, 

^^  small  as  they  may  be,  are  wholly  annulled  when  we  are  informed 

STBBLB.  that,  in  the  year  1695,  a  bye-law  was  passed  by  the  College  of 
Physicians,  which  required  that  every  person,  before  being  admitted 
a  Fellow  of  that  College,  should  be  first  admitted  a  Doctor  of 
Physic  in  the  University  of  Dublin;  and  that  this  bye-law  con- 
tinued in  full  force  at  the  time  of  the  passing  of  the  Act  of  the 
1  (r.  3,  as  appears  from  the  date  of  a  document  (15th  Feb.  1761) 
referred  to  in  the  course  of  the  argument,  being  a  letter  from 
the  College  of  Physicians  to  the  University  of  Dublin,  threaten- 
ing to  admit  other  persons  than  those  authorised  by  the  bye-law 
of  1695. 

The  School  of  Physic  Act  (40  G.  3,  c.  84)  in  its  15th,  19th, 
20th,  42nd,  and  45th  sections,  draws  a  marked  distinction  between 
those  who  have  taken  medical  degrees  and  persons  who  have 
obtained  a  '*  license  to  practise  "  from  the  College  of  Physicians. 
Being  therefore  of  opinion,  upon  the  facts,  as  appearing  before 
us  in  the  affidavits  and  other  documents,  that  the  College  of 
Physicians  has  no  legal  authority  to  grant  the  degree  of  Doctor 
of  Medicine,  or  to  authorise  the  use  of  any  such  designation  or 
title — that  Licentiates  of  the  King  and  Queen's  College  of  Phy- 
sicians, though  Physicians,  and  entitled  to  practice  physic,  have, 
as  such  Licentiates,  no  right  to  assume  the  title  of  "  M.  D."  or 
Doctor  of  Medicine,  however  it  may  from .  courtesy  have  been 
conceded  to  them;  and,  even  though  it  were  otherwise,  that  no 
such  designation  is  specified  in  the  statute  as  a  qualification  of 
those  who  are  Licentiates  of  that  body.  I  think  that  the  cause 
shown  against  the  conditional  order  ought  to  be  allowed. 

FFltZOBRALD,  J. 

I  concur  in  the  conclusion  at  which  the  other  Members  of  the 
Court  have  arrived.  Upon  the  first  question,  as  to  the  point  of 
form  of  the  conditional  order,  I  clearly  expressed  my  view  during 
the  argument  that  if  we  are  satisfied,  upon  the  question  of  law,  that 
Mr.  Barker  is  not  entitled  to  have  the  letters  ^^M.D."  appended  to 
his  name,  we  ought  not  now  to  grant  a  writ  of  mandamus  to  add 
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the  letters  "M.D.**  to  the  entry  in  the  register,  when  we  would  be  T.  T.  18  1 
,,.-.,.,_             -                           ,     ,               ,             .       -  QHeen*g  Bench 
obliged  immediately  afterwards  to  command,  by  another  writ  of     v^-^^ ' 

mandamus,  that  the  same  letters  should  be  expunged  from  the  same  ^^ 

register.  steelb. 

Upon  the  main  question,  I  wish  only  to  state  that  I  found  my 
judgment  on  the  Medical  Act,  and  on  it  alone.  I  do  not  think  it 
necessary,  for  the  purpose  of  the  present  motion,  to  express  any 
opinion  as  to  the  question  whether  the  College  of  Physicians  have 
power  to  grant  a  degree.  I  found  my  judgment  on  the  Act  of 
Parliament ;  and  it  is  sufficient  to  say  that  the  document  produced 
on  the  part  of  the  applicant,  even  if  the  College  of  Physicians 
had  power  to  grant  a  degree,  is  not  a  degree.  My  opinion  on 
the  case  is  expressed  in  two  sentences.  The  applicant  is  a  Licen- 
tiate of  the  King  and  Queen's  College  of  Physicians  in  Ireland ; 
and  he  is  no  more ;  he  has  been  registered  as  such  with  the  defi- 
nition  given  by  the  statute;  and  he  is  not  entitled  to  be  registered 
in  any  other  way.  Those  are  my  simple  and  narrow  reasons.  As 
one  of  the  public,  I  may  add  that  the  complaint  did  appear  to  me 
to  be  founded  upon  an  apprehension  which  was  shadowy  in  the 
extreme.  I  understood  that  Mr.  Barker  pressed  on  us,  as  a  reason 
why  we  should  grant  his  application,  that  he,  by  reason  of  the  omis- 
sion of  the  letters  *'  M.  D."  after  his  name  on  the  register,  fell  in 
public  estimation.  I,  as  one  of  the  public,  say  that  we  rather  come 
to  the  conclusion  that,  in  reference  to  the  qualifications  of  a  party, 
there  could  scarcely  be  a  higher  testimonial  of  fitness  than  the  certi- 
£cate  of  the  King  and  Queen's  College  of  Physicians,  couched  in  the 
terms  of  the  twenty-seventh  and  twenty-eight  clauses  of  their  Char- 
ter, that  the  party  having  been  examined,  tried  and  proved,  has 
received  their  testimonial  that  he  is  an  able,  learned  and  qualified 
person  ;  and  their  license  to  practise  medicine.  In  my  estimation, 
that  license  is,  for  the  purpose  of  practising  physic  in  this  country,  a 
testimonial  of  the  highest  character ;  and  we,  the  public,  never  go 
on  to  consider  whether  he  has  a  strict  legal  right  to  append  the 
letters  '^  M.  D."  to  his  name  ot  not :  he  is  a  Doctor  of  Medicine 
in  public  estimation,  and   well  learned  in  medicine,  and  entitled 

to  practise  as  suchi 

VOL.    13.  54  L 
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H.  T.  1862. 
CommonPUoi* 


HARE 
COPLAND,  Public  Officer  of  the  Rojal  Bank  of  Lreland. 


Jan.  27, 28.  (Cimmon  Pleoi). 

MmfQ, 

A  snmmoiu  Xhe  summoiiB  and  plaint  stated  that  the  plaintiff,  before  the  time 

and  plaint  al-  ^                                         r             » 

leged  that  A,  thereinafter  mentioned,  had  opened  an  account  with  the   Royal 

the   plaintiff,  ^ 

drew  a  cheque  Bank  of  Ireland,  who  then  and  still  carried  on  the  trade  and 
npon  a  hank- 
ing companj,  business  of  bankers  in  Ireland ;  and  plaintiff  paid  in  divers  moneys 
reqoiring  them 
to  pay  to  8.  about  £1000  to  the  said  Royal  Bank  of  Ireland,  at  their  office 

their  order,  at  Foster-place,  in  the  city  of  Dublin,  which  moneys  they  held 

the  hank  hay'  ^^  ^^®  ^^^^^  ^^  ^^®  plaintiff,  to  wit,  on  the    12th   day   of  July 

faSi'of^A'tS  ^®^^-     '^^^^  ^°  ^^^  ®*^^  ^^^"^  ^*y  ^^  ^^^y  ^®^^'  phuntiff  drew 

Sat'  P*°L '  •  *  <5heque,  directed  to  said  Royal  Bank  of  Ireland,  and  requiring 

forged  the  dg-  ^^em  to  pay  £190.  17s.  7d.,  to  Messrs.  Stewart  &  Eincaid,  or 
natare  of  S. 

and  K.  as  an  their  order ;  that  the  said  Royal  Bank  of  Ireland  had  then,  and 
endorsement 

on  the  back  of  thence  hitherto  have  had,  ample  funds  of  plaintiff,  about  £600, 
said  cheque, 

and  presented  to  pay  said  cheque;  and  thereupon  it  became  the  duty  of  said 
same  for  pay- 
ment to  the  Royal  Bank  to  pay  said  cheque,   when   presented,   only  to  said 

said  forged  do-  Messrs.  Stewart  &  Eincaid,   or  to  their  order.    That  one  Peter 

manifestl/not  ^1^^^  forged  the  signature  of  said  Messrs.  Stewart  &  Soncaid, 

thiKofS^&K^*  ^  ^^  endorsement  on  back  of  said  cheque,  and  presented  same 

them^^ndwL  ^^^  pajnaent,  to  wit,  on  the  13th  day  of  June   1861,  at  Foster- 

mantfcstlj    in  place  aforesaid.    That  said  forged  endorsement  is  manifestly  not 

ting  of  P,  L. ;  in  the  handwriting  of  said  Messrs.  Stewart  &  Kinoaid,  or  either 

and    that    the 

respective  of  them,  and  is  manifestly  in  the  handwriting  of  the  said  Peter 

handwritings 

ofS.  &K.and 

P.  L.  were  well  known  to  the  senrants  and  agents  of  the  bank  at  their  office  when 

the  same  was  presented  for  payment  b^  P.  L. ;  that  the  bank  wrongfnllT  cashed  the 


cheque,  and  paid  money  of  the  plaintiff,  to  the  amount  of  £190.  1 7s.  7d.t  to  P.  L. ; 
and  said  money  was  so  paid  to  P.  L.  by  the  gross  negligence  of  the  bank,  &c  &c. — 
Held  [Christian,  J.,  diuenHenie]  that,  as  the  allegations  in  the  plaint  showed 


that  the  instrument  in  question  was  a  draft  for  money  payable  to  order,  within 
the  16  &  17  Ftc..  c.  59,  s.  19,  and  that  it  purported  to  mive  been  endorsed  by 
S.  k  K.,  and  accordingly  the  bank  was  protected  by  statute,  and  the  action  was  not 
maintainable. 
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Lynch;  and  the  respective  handwritings  of  said  Stewart  &  Elncaid  H.  T.  1862. 

.  ^       ..    (  ommonPfeaf, 

and  Lynch  were  well  known  to  the  servants  and  agents  of  said 
bank  at  their  office,  when  the  same  was  presented  for  payment 
by  the  said  Lynch,  yet  the  said  bank  then  wrongfully  cashed 
said  cheque,  and  paid  money  of  the  plaintiff,  to  the  amount  of 
£190.  17s.  7d.,  to  said  Peter  Lynch ;  and  said  cheque  was  dished, 
and  said  money  of  the  plaintiff  was  so  paid  to  said  Peter  Lynch, 
by  the  gross  negligence  in  the  premises  of  said  bank,  and  their 
servants  and  agents  in  that  behalf;  and  said  Peter  Lynch  has 
absconded  with  said  money ;  and  said  money  has  been  thereby  lost 
to  the  plaintiff,  &c.  &c. 

Demurrer. — Because  the  cheque  was  a  drafl  or  order  upon  the 
Royal  Bank  of  Ireland,  payable  to  Messrs.  Stewart  &  Kincaid,  or 
their  order;  and  it  was  the  duty  of  said  bank  to  pay  same  to 
any  person  who  presented  same  for  payment,  with  an  endorsement 
purporting  to  be  that  of  the  said  Messrs.  Stewart  &  Kincaid,  in 
pursuance  of  the  16  &  17  Ftc,  c.  59. 

That  said  count  does  not  show  any  reason  why  the  Royal  Bank 
should  be  liable  for  having  paid  said  draft  or  order,  under  the 
provisions  of  the  said  statute,  to  the  person  who  presented  same, 
namely,  Lynch,  though  the  endorsement  of  said  Messrs.  Stewart 
and  Kincaid  was  forged. 

Exham  (with  whom  was  Maedonogh)^  in  support  of  the  demurrer. 

Before  the  passing  of  the  16  &  17  Vie^  c.  59^  s.  19$  it  is  clear 
that  a  banker  paying  on  a  forged  endorsement  would  have  remained 
liable  to  the  customer:  Roberts  y.  Tucker  (a).  So  he  would  still,  if 
he  paid  a  cheque,  the  name  of  the  drawer  of  which  was  forged.  But 
the  effect  of  the  19th  section  is  to  protect  the  banker,  who  pays  the 
amount  of  a  draft  or  order  for  money  made  payable  to  order  on 
demand,  provided  it  purport  to  be  endorsed  by  the  payee  or  sub- 
sequent endorsee.  The  19th  section  enacts,  that  "Any  draft  or 
*^  order  drawn  upon  a  banker  for  a  sum  of  money,  payable  to 
''order  on-demand,  which  shall,  when  presented  for  payment,  pur- 
*'port  to  be  endorsed  by  the  person  to  whom  the  same  shall  be 

(a)  16  Q.  B.  560. 
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H.  T.  1 862.  **  drawD  payable,  shall  be  a  sufficient  authority  to  such  banker  to 

CommonPleas.   „  ,  ^         .     ,     /.  ,  .       .  ,  ^ 
^^— '      "pay  the  am6unt  of  such  draft  or  order  to  the  bearer   thereof; 

HA  HE 

^^  "and  it  shall  not  be  incumbent  on  such   banker   to  prove   that 

COPLAND.     «<  such  endorsement,  or  any  subsequent  endorsement,  was  made  by 

"or  under  the  direction  or  authority  of  the  person  to  whom  the 

"  said  draft  or  order  was  or  is  made  payable,  either  by  the  drawer 

"or  any  endorser  thereof." 

The  instrument  described  in  the  summons  and  plaint  comes 
expressly  within  the  Act.  The  bank  are  not  bound  to  inquire 
into  the  genuineness  of  the  signature.  Even  though  the  manager 
knew  that  the  handwriting  was  not  that  of  the  payee,  he  is  not 
bound  to  make  inquiry,  as  non  constat  but  that  the  party  who 
wrote  the  name  had  the  authority  of  the  other  to  do  so.  It  is 
enough  for  the  instrument  to  purport  to  bear  the  endorsement  of 
the  payee.  The  meaning  of  that  is,  that  when  the  document  is 
produced  at  the  trial,  it  shall  appear  to  bear  the  name  of  the 
proper  party:  1  Taylor  on  Evidence ,  p.  10,  et  seq, 

Jellett  and  Heron,  contra. 

It  does  not  appear,  from  the  description  of  the  instrument  in 
the  summons  and  plaint,  that  this  was  an  instrument  payable  to 
order  on  demand.  There  is  no  express  averment  to  that  effect; 
nor  can  any  such  intendment  be  made.  Again,  the  averments  of 
the  summons  and  plaint,  which  are  admitted  by  this  demurrer, 
are  inconsistent  with  the  inference  that  the  instrument  purported 
to  be  endorsed  by  Stewart  &  Kincaid.  If  the  Bank  had  reason  to 
know  that  the  endorsement  was  not  the  genuine  signature  of  that 
firm,  it  could  not  be  said  that  it  purported  to  bear  that  endorsement ; 
that  is  to  say,  that  it  appeared  to  them  to  bear, it.  At  all  events,  the 
section  in  question  will  not  protect  a  banker  from  the  consequences 
of  gross  negligence  ;  and  this  is  an  action,  at  the  suit  of  a  customer, 
for  gross  negligence,  in  paying  this  cheque  upon  an  endorsement 
which  the  bank  ought  to  have  known  not  to  have  been  genuine. 
The  purporting  is  a  question  of  fact  for  the  jury. 

They  cited  Perry  v.  Skinner  (a) ;  Planche  v.  Braham  {h) ;  Coles 

(a)  2  M.  &  W.  471.  (4)  4  Bing.  K.  C.  17. 
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V.  Bank  of  England  (a);  Davis  v.  Bank  of  England  (h)  ;  British  H.  T.  1862. 
Linen  Company  v.  Caledonian  Insurance  Company  (c) ;   Grant  on  *"* 

Banking^  p.  28. 

Moedonoghy  in  reply. 

The  terms  of  the  statute  are  explicit.  The  suhject  of  inquiry  is 
the  state  of  the  cheque,  and  not  the  state  of  the  mind  of  the  clerk 
who  pays  it.  It  is  enough  if  it  bear  the  name  of  the  right  party, 
no  matter  who  wrote  it :  Hinton  v.  Dibhin  {d) ;  Owen  v.  Byme{e)\ 
Young  v.  Graves  (f). 

Cur,  ad,  vult. 


Christian,  J. 

E.  T.  1862. 
The  question  which  is  presented  by  the  demurrer  which  has  been        jj^^  a. 

taken  to  the  plaint  in  this  case  is,  whether  the  facts  stated  in  it  are 

sufficient  to  establish  that  the  defendants  are  entitled  to  the  benefit 

of  the  enactment  contained  in  the  19th  section  of  the  statute  16  &  17 

Vie.f  c.  59  ?    By  that  section  it  is  enacted — [reads  section]. 

The  plaintiff  is  a  customer  of  the  defendant's  bank,  and  he  claims 
from  them  certain  sums  of  money  which  he  insists  are,  or  ought  to 
be,  standing  to  the  credit  of  his  account.  The  bank  resists  this 
claim,  asserting  that  they  have  already  paid  away  the  money  on  a 
draft  of  the  plaintiff;  and  that,  although  what  professed  to  be  the 
endorsement  of  that  draft,  to  the  party  whom  they  paid,  was  in  fact 
a  forgery,  they  are  protected  by  this  statute. 

Such  being  the  controversy,  one  would  have  expected  very  simple 
pleading  upon  both  sides.  A  plaintiff  relying  upon  the  undoubted 
rule  of  the  Common  Law,  and  which  is  still  unquestionably  the 
general  rule  of  law  applicable  to  banker's  drafts,  namely,  that  pay- 
ment on  a  forgery  is  no  payment  at  all,  and  that  the  money  is  still  in 
the  banker^s  hands,  would  naturally  declare  in  the  common  form  for 
money  had  and  received  to  his  use,  or  on  an  account  stated. 

In  answer  to  that,  the  defendant,  admitting  the  general  rule,  but 

(a)  10  Ad.  &  El.  442.  (6)  2  Bing.  393. 

(c)  7  Jut.,  N.  S.,  687.  (<0  2  Q.  B.,  N.  S.,  642. 

(<0  2  Or,  &  M.  358.  09  4  Bing.  258. 
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E.  T.  ]  862.  insisting  on  a  statutable  exception  on  favor  of  a  particular  class  of 
drafts,  would  plead  the  facts  which  are  necessary  to  bring  his 
case  within  this  statutable  exception. 

Instead  however  of  these  simple  and  obvious  forms,  each  partj 
has  resorted  to  a  novel,  and  I  think  I  may  call  it  experimental, 
method  of  pleading.  The  plaint  is  extremely  peculiar. — [His 
Lordship  read  it.] — It  will  be  observed  that  it  is  not  directly 
averred  either  that  the  £190.  17s.  7d.  was  payable  to  Stewart  and 
Kincaid,  or  their  order,  on  demand^  or  that  the  draft  when  pre- 
sented for  payment,  purported  to  be  endorsed  by  Stewart  and 
Kincaid.  If  these  two  facts  can  be  collected  from  the  plaint,  it  is 
by  inference  from  what  is  stated,  and  not  by  direct  averment. 

To  this  plaint  the  defendant,  instead  of,  as  he  might  have  done, 
pleading  the  statute,  has  demurred. 

Upon  the  record  thus  constituted,  it  is  obvious  that  although,  in 
form,  the  case  is  before  us  upon  a  demurrer  by  the  defendant  to  the 
plaint,  in  substance  and  in  its  legal  bearing  it  presents  itself 
altogether  in  the  light  of  a  demurrer  by  the  plaintiff  to  the  suffi- 
ciency of  the  facts  stated  by  himself,  to  found  the  special  defence 
which  the  defendant  seeks  to  raise  upon  them.  To  a  right  appre- 
hension of  the  question  we  have  to  consider,  it  is  necessary  to  look 
at  the  case,  as  it  would  be  looked  at,  if  the  turn  which  the  pleadings 
had  taken  had  been  this — a  plaint  for  money  had  and  received, 
a  defence  pleading  specially  the  same  facte  which  now  appear  on 
the  plaint,  and  a  demurrer  by  the  plaintiff  to  that  defence. 

What  is  it,  then,  which  a  defendant,  seeking  to  bring  his  case 
within  this  statutably-privileged  class  of  drafts,  must  aver  in 
pleading,  and  prove  in  evidence,  and  which,  consequently,  the 
defendant  here  must  show  to  be  sufficiently  stated  for  him  on  the 
plaint  which  he  has  adopted  as  the  statement  of  his  case  ?  These 
three  things — viz.,  first,  that  a  draft  or  order  was  drawn  on  him, 
being  a  banker,  for  the  money  payable  to  order^  on  demand; 
secondly,  that  when  presented  for  payment  it  purported  to  be 
endorsed  by  the  person  to  whom  the  same  was  drawn  payable  ; 
thirdly,  that  thereupon  he  paid  it  to  the  bearer.  When  he  shows 
these  three  things,  then,  and  not  until  then,  will  he  be  entitled 
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to  the  betiefit  of  the  statute :  the  draft  will  be  a  suffloient  authority,  E.  T.  1862. 

Cowwoii  Pi§a9 
thongh  it  turn  oat  to  be  forged,  and  '*  it  shall  not  be  incnmbent  on     ^^-^y  -»/ 


"  him  to  prove  that  the  endorsement  was  made  by,  or  under  the  ^^ 

**  anthoritj  o^  the  person  to  whom  the  draft  was  taiade  payable.^     corLAin>. 

The  plaintiff  insists  that  neither  of  the  two  first  of  these 
requirements  can  be  gathered  from  this  plaint. '  It  is  not  apparent 
upon  it  (he  sajs)  either  that  the  draft  was  payable  to  order,  on 
demamdj  or  that,  when  presented  for  payment,  it  purported  to 
be  endorsed  by  the  payees. 

In  support  of  the  first  of  these  objections,  the  plaintiff  *s  Counsel 
cited  the  case  of  Brituh  Linen  Companjf  v.  Caledonian  Imuranee 
Company  {a).  It  must  be  admitted  that  this  case  is,  at  best,  but 
a  very  unsatisfactory  authority  on  the  point,  inasmuch  as  it  does 
not  appear,  at  all,  from  the  report,  on  what  ground  it  was  that  the 
House  held  that  it  was  not  within  the  statute.  It  b  not  easy  to 
discover  one,  unless  it  be,  that  which  the  plaintiff's  Counsel  sug* 
gested — ^namely,  that  the  letter  of  credit  there  was  not,  in  termsy 
made  payable  on  demand ;  unless  the  words  '^  on  advice "  make 
any  difference.  If  those  words  make  no  difference  (and  it  was  not 
contended  in  argument  before  us  that  they  do),  this  case  would 
seem  to  decide  that  a  draft,  payable  to  A  B,  or  order,  is  not  within 
the  statute,  unless  it  goes  on  in  terms  to  say  ''on  demand."  I 
confess,  but  for  that  case,  I  should  have  been  of  opinion  that  a 
draft  or  a  letter  of  credit,  for  money  payable  to  A  B,  or  order, 
without  more,  being  in  legal  effect  payable  to  the  order  on  demand, 
was  therefore  within  the  statute.  But  supposing  that  to  be  so, 
and  that  the  case  in  the  House  of  Lords  is  not  an  authority  to 
the  contrary,  still  the  plaintiff's  first  objection  is  by  no  means 
removed.  If  the  plaint  had  professed  to  set  out  the  draft  in  its 
terms,  and  it  appeared  to  be  worded  '*pay  Stewart  &  Eincaid, 
or  order,"  without  more,  we  then,  having  the  whole  instrument 
before  us,  could  pronounce  what  is  its  legal  effect;  and  might, 
perhaps,  notwithstanding  that  case  in  the  House  of  Lords,  hold 
it  to  be,  in  legal  effect,  payable  to  order,  on  demand.  But  the 
plaint  does  not  profess  to  state  it  in  its  terms,  but  to  give  only 

(a)  7  Jar.,  K.  S.,  587 ;  S.  C,  4  Law  Times,  N.  a,  162. 
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£.  T.  1862.  its  legal  effect;   and,  giving  its  legal  effect,  it  states  it  simplj  to 
ammoH  ^^  ^  ^^^    ^^  Stewart  &  Kincaid,  or   their   order."      But  a  draft 

maj  be,  in  legal  effect,  a  draft  to  pay  Stewart  &  Eincaid,  or 
their  order,  without  being  a  draft  payable  on  demand— «.  ^.,  a 
draft  worded  thus,  ^'  pay  Stewart  &  Eincaid,  or  their  order,  ten 
days  after  sight;"  that  is,  in  legal  effect,  a  draft  payable  to 
Stewart  &  Eincaid,  or  their  order,  and  is  not  the  less  so  because 
the  payment  is  postponed.  What  was  necessary  for  the  defend- 
ant's purpose  was,  that  the  plaint  should  either  have  professed  to 
set  out  the  draft  in  hiee  verba  (in  which  case  we  could  ourselves 
put  on  it  the  legal  effect),  or,  if  it  gave  only  the  legal  effect, 
that  it  should  give  it  to  the  full  extent  necessary  to  bring  the 
case  within  the  statute.  As  the  plaint  stands,  there  is  nothing 
whatever  legally  pleaded  on  which  the  Court  can  judicially  deter- 
mine to  which  of  the  two  species  of  drafts  payable  to  order — 
namely,  drafts  payable  to  order  on  demand,  or  drafts  payable 
to  order  some  time  after  demand — this  particular  draft  belongs ; 

and  it  is  essential  to  the  plaintiff's  case  to  show  it  to  belong  to 

• 
the  former.     It  may  be  said  that  this  is  matter  of  special  demurrer 

only ;  but  I  am  of  opinion  that  it  is  matter  of  substance,  inasmuch 

as  what  it  shows  is,  that  there  is  wholly  wanting  here  anything 

to  enable  the  Court  to  say  whether  or  not  the  draft  is,  in  one 

all-essential  particular,  conformable  to  the  statute.    It  is  scarcely 

necessary  to  add,  that  the  averment  **  and   thereupon  it  became 

the  duty  of  said  Royal  Bank  to  pay  said  cheque  when  presented," 

does  not  help  the  case,  as  that  is  an  averment  of  a  mere  inference 

of  law,  and  not  of  a  fact     I  think  the  defendant  was  driven  to 

supply  this  defect,   by   a  pleading  of   his  own;   and   upon  that 

ground,  if  there  was  no  more,  I  should   be  disposed  to  hold  that 

his  demurrer  should  faiL 

The  other  point,  in  which  the  plaintiff  insists  that  the  defendant 

fails  in  extracting  from  the  plaint  the  materials  necessary  for  his 

defence,  raises  a  question  of  much  more  importance.    There  is,  he 

says,  no  averment,  nor  anything  equivalent  to  an  averment,  of  that 

which  is  of  the  very  essence  of  this  statutable  defence,  namely,  that 

when   the  draft   was  presented  for  payment,  it  purported  to  be 
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endorsed  hj  the  Messrs.  Stewart  &  Eincaid.  The  defendant,  E.  T.  1862. 
however  ifasists,  that  the  necessary  result  of  the  facts  stated  is,  ^^H^^H^ 
that  it  did  so  "purport."  Before  we  can  be  in  a  position  to  deter-  "^" 
mine  that,  we  must  first  define  the  proper  interpretation  of  these  Copland. 
words  "purport  to  be  endorsed,**  as  they  occur  in  this  statute.  If 
th^y  are  merely  synonymous  with  "have  written  upon  the  back," 
then  undoubtedly  the  point  is  made  out  for  the  defendant,  because 
it  does  appear  on  the  plaint  that,  when  the  draft  was  presented,  the 
names  of  Stewart  &  Eincaid  were  on  the  back  of  it.  But  I  am 
of  opinion  that  it  is  impossible  to  restrict  them  to  that  barren  and 
literal  signification.  Suppose  the  cashier  of  a  bank,  looking  across 
the  counter,  sees  a  notorious  pickpocket  follow  a  gentleman  and 
pick  his  pocket  of  a  draft ;  sees  him  bring  that  draft  straight  to  the 
counter,  and  write  on  the  back  of  it  with  his  own  hand  the  name 
of  the  man  he  has  just  robbed,  and  then  present  it  for  payment,  no 
one  will  contend  that  if  that  cashier  pays  upon  that  endorsement,  the 
transaction  is  protected  by  the  statute ;  and  yet  it  plainly  would  be 
so  if  the  literal  construction  were  adopted.  Indeed  it  was,  I  think, 
admitted  by  the  defendant's  Counsel  (and  admitted  or  not,  I  have 
no  doubt  whatever  that  it  is  so),  that  whenever  the  bankers,  or 
what  is  the  same  thing,  their  officers,  know  the  endorsement  to 
be  a  forgery,  the  transaction  is  unprotected.  But  how  is  it  that  the 
language  of  the  statute  can  be  made  to  bend  to  that  reasonable 
result  ?  By  one  process,  and  by  one  only,  namely,  by  putting  upon 
the  word  "  purport  ^  when  it  is  used  in  this  statute,  one  of  the  sig- 
nifications which  the  dictionaries  show  it  to  be  capable  of,  namely, 
«<  import "  or  "  signify."  Thus  interpreted,  it  involves  not  merely 
the  naked  fact  of  the  name  on  the  back,  but  the  significancy  of  that 
fact  to  the  mind  of  the  banker ;  it  raises  at  once  the  consideration  of 
his  bona  fides  and  knowledge,  and  excludes  cases  of  known  forgery. 
In  Perry  v.  Skinner  (a),  Parke,  B.,  says : — "  The  rule  by  which  we 
"  are  to  be  guided  in  construing  Acts  of  Parliament  is,  to  look  at 
*'  the  precise  words,  and  to  construe  them  in  their  ordinary  sense, 
"  unless  it  would  lead  to  any  absurdity  or  manifest  injustice ;  and 
"  if  it  should,  so  to  vary  and  modify  them  as  to  avoid  that  which 

ra)  2  M.  &  W.  476. 
VOL.  13.  55  L 
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E.  T.  1862.  **U  oertainly  oould  not  have  been  the  intentioii  of  the  Legidatare 
**  should  be  done.'*  But  in  this  ease  it  is  not  necessary  to  vary 
or  modify  the  words,  but  simply  to  adopt  one  of  their  ordinary 
significations^  in  order  to  avoid  the  absurdity  and  manifest  injus- 
tice of  holding  bankers  discharged  by  a  payment  made  on  an 
endorsement  known  by  them  to  be  forged.  But  if  that  be  so^ 
what  is  the  consequence?  Why  that  we  are  brought  at  onoe 
to  this  result,  that  the  question  of  *^  purporting ''  is  a  question  for 
a  jury.  Once  you  are  driven  to  concede,  that  the  mere  physical 
appearance  of  the  name  on  the  back  is  not  conclusive,  but  that  the 
operation  of  that  fact  on  the  mind  and  belief  of  the  banker  must 
be  admitted  as  an  element,  you  cannot  stop  short  of  conceding 
that  the  whole  question  of  '*  purporting "  is  one  of  fact  and  of 
evidence  for  a  jury ;  a  question  of  evidence,  with  a  heavy  bur* 
den  of  proof  t^on  the  plaintiff.  Prima  facie  the  mere  appear- 
ance of  the  name  on  the  back  of  the  draft,  when  it  was  presented 
for  payment^  makes  the  case  for  the  defendants;  and  they  are 
relieved  from  any  obligation  of  proving  that  it  was  put  there 
by,  or  by  the  directions  of,  the  payee.  If  there  be  nothing  more 
in  the  case,  the  Judge  will  direct  a  verdict  for  the  defendants. 
If  the  plaintiff  offer  evidence  to  rebut  that  prima  faeie  case,  the 
Judge  will,  in  the  first  instance  (as  it  is  the  Judge's  duty  in 
every  case  to  do)  weigh  that  evidence,  and  if  he  thinks  it  insuffi- 
cient to  raise  a  reasonable  doubt  as  to  the  bona  fidee  of  the 
banker,  he  will  withhold  it  from  the  jury,  and  direct  them  as 
before.  But  if  the  evidence  be  such  as  to  raise  a  substantial 
question  of  mala  fidee  in  the  banker,  t.  e.,  a  substantial  question, 
whether  the  name  on  the  back  of  the  draft  did  communicate  to 
his  mind  at  all  any  impression  that  it  was  the  endorsement  of 
the  payee,  the  Judge  is,  in  my  c^inion,  clearly  bound  to  leave 
the  whole  case  to  the  jury,  explaining  to  them  the  construction 
of  the  statute ;  and  it  is  they,  and  they  only,  who  can  determine 
this  question  of  ^^  purporting." 

These  are  in  my  opinion  the  principles  on  which  this  statute 
should  be  administered;  and  it  now  only  remains  to  apply  them 
to  the  case  we  have  to  consider.  The  plaint  does  not  refer  to 
the  statute;  nor  does  it  use  the  language  of  the  statute:  it  does 
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aot  aver  that  the  draft  purported  to  be  endoraed.    Cin  we  affirm  E.  T.  1862. 
thst,  upon  the  facts  which  are  stated,  it  eoadasiTelj  appears  that 
fdien  the  draft  was  presented  bj  Lynch  it  did  purport  to  the  bank- 
ers to  be  endorsed  bj  Stewart  &  Eincaid,  and  that  there  are  no 
materials  on  which  a  jury  might  reasonably  come  to  a  difierent 
conclusion  ?     What  were  the  facts  ?    First ;  when  Lynch  presented 
the  draft  for  payment,  it  had  on  the  back  what  pI^ofessed  to  be  the 
ngnatwe  of  Stewart  &  Eincaid — ^not,  mark,  the  endorsement  of 
Stewart  &  Kincaid  by  procuration  of  Lynch,  or  of  anybody,  but 
by  their  own  hands.    Secondly ;  it  was  manifest,  to  anybody  who 
knew  the  handwritings  of  Stewart  &  Eincaid  and  of  Lynch,  that 
that  signature  was  not  in  the  handwriting  of  Stewart  &  Eincaid, 
and  was  in  the  handwriting  of  Lynch.     Thirdly ;  the  handwritings 
of  all  those  persons  were  well  known  to  the  servants  and  agents  of 
the  bank  at  thdr  office  when  Lynch  presented  the  draft.     The 
lesolt  of  these  three  facts  is,  that  the  bank,  or  which  is  the  same 
thing,  their  servants  and  agents,  knew,  when  the  draft  was  pre- 
sented, that  the  endorsement  was  not  what  it  assumed  to  be— what 
Lynch  presented  it  as  heing^  namely,  the  signature  of  Stewart  and 
Eincaid.    Add,  fourthly,  the  fact  admitted  by  the  demurrer,  that  in 
paying  the  amount  to  Lynch,  the  bank,  their  servants  and  agento, 
were  guilty  of  gross  negiigenee.    Now,  if  the  meaning  of  the  word 
<^  purport "  be  that  which  I  have  put  upon  it,  is  there  no  case  on 
those  facts  which  ought  to  be  submitted  to  a  jury  ?     I  will  try  that, 
by  this  simple  test: — supppse  the  pleadings  here  had  been  in  the 
simple  form  I  mentioned  at  the  outset,  a  plaint  for  money  had  and 
received,  a  plea  of  the  statute,  and  an  issue  whether  the  draft  did 
purport  to  be  endorsed  by  Stewart  &  Eincaid,  and  that,  on  the  trial 
of  that  issue,  the  plaintiff  gave  in  evidence  those  facts  which  are 
stated  on  ibis  plaint,  as  to  knowledge  of  handwritings,  and  manifest 
appearance  of  handwritings,  firom  which  the  inference  is  irresistible, 
or  iVom  which  at  all  events  a  jury  might  most  reasonably  draw  the 
inierenoe,  that  the  servants  or  agents  of  the  bank  well  knew  that 
Jjjnch,  was  presenting  the  endorsement  as,  that  wluch  it  was  not, 
the  personal  signature  of  Stewart  d;  Eincaid.     Suppose,  in  addition 
to  l^t,  the  plaintiff  gave  in  evidence,  say  a  letter  from  the  governor 
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E.  T.  1862.  of  the  bank  to  the  cashier  who  paid  the  draft,  or  to  anyone,  stating 
OVwBflitfH  Pitas  t 

that  gross  negligence  had  been  committed  in  paying  it  under  the 

circumstances,  you  would  then  have  in  evidence  exactly- the  facts 
you  have  admitted  here  by  the  demurrer.  Now,  I  ask  could  the 
Judge  withhold  that  evidence  from  the  jury,  and  direct  them  to 
find  a  verdict  for  the  defendant?  Surely  these  facts  would  raise 
a  question  for  the  jury.  There  is  one  point,  which  is  left  open 
upon  the  plaint,  and  which,  as  found  by  the'  jury  either  way, 
would  be  decisive ;  did  the  bank  know  that  Lynch  had  no 
authority  from  Stewart  &  Kincaid  to  put  their  signature  on  the 
draft?  If  the  plaintiff  could  prove  that,  in  addition  to  the  other 
facts,  the  case  of  forgery,  known  by  the  bank  to  be  such,  would 
be  complete.  Well,  is  there  no  evidence  to  go  to  the  jury  of  that? 
Is  not  the  very  fact  of  the  bank  admitting  themselves  guilty  of 
gross  negligence  in  paying  the  money  strong  evidence  of  that ; 
for  how  could  they  be  guilty  of  negligence  if  they  thought  Lynch 
had  authority?  The  burden  of  proof  would  be  on  the  plaintiff 
to  prove  the  absence  of  authority;  but  the  very  fact  of  that  ques- 
tion being  an  open  one,  on  which  a  jury  might  find  either  way, 
and  on  which  the  plaintiff  has  evidence  to  go  to  a  jury,  is  alone 
decisive  against  the  possibility  of  deciding  the  case  save  through 
the  intervention  of  a  jury.  In  the  case  which  I  have  put,  I  am 
clearly  of  opinion  that  the  Judge  would  not  be  warranted  in 
directing  a  verdict  for  the  defendants,  but  would  be  bound  to 
leave  to  the  jury  the  question  whether  this  draft,  when  presented 
by  Lynch,  did  "purport"  to  be  endorsed  by  Stewart  &  Kincaid, 
explaining  to  them  the  meaning  of  the  word  "purport,"  in  the 
sense  which  in  my  opinion  it  bears  in  this  statute;  and  if  the 
Judge  in  that  case  would  not  be  warranted  in  directing  the  jury, 
it  follows  that  neither  can  we  on  this  record,  with  merely  the 
same  facts,  affirm  without  a  jury  that  it  did  so  purport.  It  was 
strongly  pressed  by  the  defendant's  Counsel  that  the  silence  of 
the  plaint  as  to  knowledge  by  the  bank  or  its  officers  of  Lynch's 
want  of  authority  to  endorse  for  Stewart  &  Kincaid  was  conclu- 
sive that  the  case  was  within  the  statute.  I  do  not  think  so  at 
|UI.    It  is  true  that  an  averment  that  they  had  such  knowledge 
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would,  coupled  with  the  other  avermeuts,  be  quite  conclusive  that  E.  T.  1862. 

the  case  was  not  within  the  statute.    But  it  by  no  means  follows,     ^ ^, ^ 

from  its  absence,  that  it  was^  when  we  have  the  presence  of  other 
facts,  which  clearly  show  that  the  existence  or  non-existence  of    Copland. 
that  knowledge  was  a  jury  question.     The  real  question  is,  which 
of  these  two  parties  is  prejudiced,  in  the  present  argument,  by 
the  want  of  any  averment,   either  way,  upon   this  point  in  the 
plaint?    Decidedly  the  defendants,  if  the  meaning  of  <* purporting " 
be  what  I  think  it  is.     It  is  they  who  must  extract  from  the  plaint 
all  the  facts  which  are  necessary  to  found  this  special  statutable 
defence  of  theirs.     The  peculiarity  of  this  demurrer  is,  as  I  pointed 
out  before,  that  what  it  asserts  is,  not  the  insufficiency  of  the  plaint 
to  state  the  plaintiff's  case,  but  its  sufficiency  to  state  the  defend- 
ant's special  defence ;  but,  for  that  purpose,  it  affords  them  one  fact 
alone,  namely,  that  when  the  draft  was  presented,  Stewart  &  Kin- 
caid's  names  were  on  the  back  of  it.    If  that  alone  be  sufficient, 
irrespectively  of  all  circumstances  of  mala  fidet  on  the  part  of  the 
banker,  if  **  purport "  be  synonymous  with  "  pretend,"  there  is  an 
end  to  the  question ;  but  if  it  be  not,  how  is  it  possible  to  deny  that 
the  other  facts  which,  on  this  plaint,  accompany  that  one  fact,  raise 
a  question  which  a  jury  alone  can  solve  ?     Did  those  names  on  the 
back,  now  admitted  to  have  been  forged,  convey  to  the  bankers  or 
their  servants  the  import  of  being  genuine  ?    I  can  quite  understand 
it  being  held  (although  I  could  not  assent  to  it)  that  "  purport  to  be 
endorsed  "  means  simply  ^*  have  written  upon  the  back ; "  and  that 
consequently  when  once  that  appears,  evidence,  even  the  most  direct, 
of  knowledge  of  the  forgery,  is  irrelevant  and  inadmissible.  No  one, 
as  yet  at  least,  has  ventured  to  assert  that ;  but,  unless  the  question 
be  posed  there,  I  confess  that  I  cannot  see  how  it  can  reasonably  be 
denied  that  the  facts  stated  in  this  plaint  raise  a  question  for  a  juiy, 
which  must  be  answered  before  the  statute  has  any  locu»  operandi. 
To  say,  as  was  said,  that  this  is  refusing  all  effect  to  the  statute— 
that  it  in  fact  repeals  it — ^is  a  mere  unreasoning  assertion.    Ample 
effect  is  given  to  the  statute  when  it  protects  the  banker  from  every- 
thing except  connivance  at  known  forgery.     The  real  struggle  here, 
and  the  purpose  for  which  this  demurrer  has  been  taken,  is  to 
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K  T.  1862.  prooor^  if  poesible,  the  dedsioii  of  this  Covrt  that  even  that  ques- 

CoMMOfLP/fOff. 

^ , *     tion  mast  be  withdrawn  from  a  jury ;  and  that  the  one  only  question 

HARE 

^^  which  a  Judge  at  Nisi  Prios  can  allow  to  go  to  a  jury  under  this 

coPLAJiD.     statute  is,  whether,  when  the  cheque  was  presented,  it  bore  upon  the 
back  of  it  the  name  of  the  payee  ? 

For  these  reasons,  I  am  of  opinion  that  the  defendants  should 
be  put  to  plead  the  statute,  if  they  have  a  case  for  it,  and  that 
this  demurrer  should  be  overruled. 

Before  ooncluding,  I  oi^ht,  perhaps,  to  notice  a  case  which  the 
other  Members  of  the  Court,  or  at  least  some  of  them,  consider  to  be 
an  authority ;  but  which  I  am  of  opinion,  irrespectively  of  the  ques- 
tion of  its  relevancy,  is  not  before  the  Court  in  a  shape  in  which  it 
ought  to  be  admitted  as  such.  At  the  close  of  the  argument  last  Term, 
a  young  gentleman  of  the  Bar,  not  concerned  in  the  case,  produoed 
a  slip  of  paper,  cut  out  of  a  number  of  the  Times  newspaper, 
which  contained  a  report  of  a  ruling  at  Nisi  Prius,  by  Baron  Martin, 
in  a  case  of  Cookson  v.  Bank  of  England,  Inquiry  was  directed 
to  be  made  as  to  that  casoi  and  the  result  has  been  that  the  Court 
has  been  supplied  by  the  solicitors  for  the  defendants  here  with  a 
manuscript,  obtained  by  them  from  a  solicitor  in  London,  which 
purports  to  be  a  shorthand  writer's  note  of  what  passed  at  the 
trial  (^  that  case  of  Cookson  v.  AinA  ^  England,  at  the  Guild- 
hall, on  29th  June  1860.  It  is  not  alleged  that  this  report  was 
ever  seen  by  the  Judge  whose  ruling  it  professes  to  represent, 
or  that  it  is  the  work  of  any  recognised  reporters  of  the  Court, 
or  of  any  professional  reporters  at  all.  It  contains  ample  internal 
evidence  of  the  contrary;  being  not  only  obscure  as  to  facts, 
but  full  of  the  most  absurd  mistakes  and  blunders  in  what  is 
attributed  to  the  Counsel  and  the  Judge.  I  confess  I  cannot 
help  thinking  that  it  is  to  be  regretted  that,  in  one  of  our 
Superior  Courts,  sitting  in  Bancoj  and  giving  judgment  on  a 
demurrer  after  a  Curia  advisari  tmlty  a  thing  like  this  should  be 
considered  worthy  of  being  mentioned  as  influencing  the  dedsion 
of  the  Court  My  learned  Brothers  however  think  otherwise, 
and  I  have  therefore  felt  bound  to  consider  its  relevancy.  The 
facts,  as  well  as  I  have  been  able  to  gather  them,  may  be  thus 
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abstracted  :-.Gbeque,   by   Francis  &  Co.,  on  Bank  of  England,  E.  T.  1862; 

in  favor  of  Jackson  &  Co. ;  endorsement  in  these  terms^:   '*  Per 

procuration,  Jackson   &  Co. ;    A.    Holmes,    agent :  " — ^presented 

at  bank,  by  some  one,  and  paid  in  the  ordinary  oooxae  of  businass. 

There  was  no  suggestion,  nor  one  fact  on   which   to  found  a 

suggestion,  of  any  mala  fidet  or  negligence  in  the  baidc  or  its 

officers.      There  was  nothing  known  to  them  which  could  show 

or  raise  a  suspicion  that  the  endorsement   was  not  realty,  what 

it  assumed  to  be,  the  genuine  endorsement  of  Jackson  &  Ca, 

/ler  procuration  of  A.  Holmes.     There  was  there  no  question 

for  the  jury,  nor  was  it  contended  that  there  was.      The  only 

point  made  was  a  point  of  law — ^viz.,  whether  an  endorsement 

by  procuration  was  within   the  meaning*  of   the  statute  at  alL 

The  learned  Judge  ruled  that  it  was,  and  directed  a  verdict  for 

the  defendants  accordingly.     But  what  alone  gives  rise  to  any 

question   in   the  present  case  is,  that    this  draft  was  presented 

as  being  what  the  defendants  knew  it  was  not,  the  endorsement 

of  Stewart  &  Eoncaid  in   person,  and  that  the  defendants  were 

admittedly  guilty  of  gross  negligence  in  paying  it.    Really,  afiier 

having  stooped  so  low  for  an  authority,  we  are  but  ill  rewarded 

for  our  humility.    The  one  point  which  I  can  discern,  in  which 

the  two  cases  are  in  contact,  is,  that  they  both  arose  upon  the 

same  Act  of  Parliament. 


Ebooh,  J. 

My  Brother  Chbistian  has  accurately  stated  the  questions 
before  the  Court,  and  it  will  not  be  necessary  for  me  to  repeat 
them.  This  is  a  case  which,  though  the  amount  immediately 
involved  is  small,  is  one  of  the  greatest  importance  in  relation  to 
the  banking  and  commercial  interests  of  the  land.  At  first  sight, 
it  occurred  to  us,  that  this  section  was  introduced  into  the  Act 
of  Parliament,  and  was  passed  through  the  Legislature,  without 
special  notice,  for  it  appears  in  an  Act  which  received  the  royal 
assent  on  the  4th  of  August  1853,  and  which  otherwise  deals 
exclusively  with  the  question  of  stamp  duties.  In  this  Act  we 
find,  towards  the  conduaion  of  it,  section  19,  which  has  been  already 
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£.  T.  1862.  read.  No  one  can  doubt  the  sufficiency  of  the  reasons  for  making 
this  change  in  the  law.  We  know  that  up  to  this  time,  drafts  on 
bankers  were  always  made  payable  to  bearer.^  The  Legislature 
must  be  supposed  to  have  looked  at  the  actual  state  of  things. 
They  proposed  to  make  a  difference  in  the  form  of  cheques  thereto- 
fore used,  by  making  them  payable  to  order.  This  would  necessarily 
impose  on  bankers  a  deal  of  additional  responsibility,  inasmuch  as 
it  would  render  a  banker's  cheque  made  payablcxto  order,  and  which 
the  Act  subjected  to  a  penny  stamp,  such  an  instrument  as  would, 
before  the  passing  of  the  Act,  if  made  payable  to  order,  have  enti- 
tled the  holder  to  recover  the  amount  on  foot  of  the  bilL  It  is 
plain  that  the  Legislature  had  in  contemplation  the  probability  of 
a  vast  increase  in  this  department  of  banking  business,  and  they 
accordingly  made  this  provision  to  guard  bankers  against  the  lia- 
bility which  they  would  incur  by  reason  of  payment  to  the  wrong 
person,  on  foot  of  a  cheque  made  payable  to  a  particular  person 
or  his  order,  and  not  to  bearer,  as  theretofore.  In  such  cases  the 
banker  would  have  to  look  not  merely  at  the  name  of  his  customer, 
which  he  would  know,  but  at  the  endorsements  of  other  parties, 
resident  in  England  or  abroad,  with  whose  handwriting  there  is 
no  reason  to  presume  that  he  would  be  acquainted;  and  yet  he 
would  have  been  made  liable  in  case  he  paid  it  away  to  a  wrong 
party.  That  is  a  common-sense  view  of  the  matter,  and  must  have 
suggested  itself  to  men  of  ordinary  understanding,  as  a  reason  why 
the  Legislature,  while  creating  this  new  form  of  bankers'  draf^ 
should  thus  have  interposed  to  give  them  a  protection,  without 
which  their  business  would  have  been  paralysed.  Let  us  look 
at  the  words  of  the  section. — [His  Lordship  read  it] — That  appears 
to  me  to  be  a  provision  perfectly  clear  and  adapted  to  the  ordinary 
sense  of  mankind.  The  words  **  if  it  should  purport  to  be  endorsed 
by  the  person  to  whom  the  same  shall  be  drawn  payable,"  restrict 
the  question  to  the  consideration,  how  the  liability  of  bankers  stood 
with  respect  to  the  old  form  of  cheques  payable  to  bearer,  before  the 
passing  of  the  Act.  But  the  Act  does  not  stop  there,  but  proceeds 
to  define  the  protection  to  be  thrown  around  bankers  ^—^*  It  shall 
"  not  be  incumbent  on  such  banker  to  prove  that  such  endorsement 
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''or  any  subsequent  endorsement  was  made  by  or  ander  the  direc-  E.  T.  1862. 

i.i*i                           1          ,.i-iA.            1                Common  Pleas 
*'  tion  or  authority  of  the  person  to  whom  the  said  draft  or  order  was     < . ' 

<*or  is  made  payable,  either  by  the  drawer  or  indorsee  thereof.'' 
Now  if  the  words  in  this  section  have  any  definite  operation,  I     Copland. 
cannot  conceive  how  it  can  be  doubted  but  that  the  intention  of 
the  Legislature  was  to  make  bankers  pay  these  drafts  to  the  order 
of  the  person  named  therein,  but  with  similar  liability  as  in  the  case 
of  cheques  payable  to  bearer;  and  that  intention  is  not  expressed 
merely  by  the  first  clause  of  the  section  to  which  I  have  referred, 
but,  for  greater  security,  the  second  clause  of  the  same  section  does 
the  same  thing  in  different  terms.     My  Brother  Christian  has 
referred  to  the  pleadings  in  this  case,   as  creating  a  difficulty, 
supposing  that  the  statute  applied.    It  is  said  that  it  is  not  shown 
by  the  defendants  that  their  case  comes  within  the  terms  of  the  Act. 
Let  us  see  whether  the  pleadings  do  not  contain  every  ingredient 
required  by  the  Act.     What  is  the  first? — "Any  draft  or  order 
drawn  upon  a  banker,  payable  to  order  on  demand."    Now  it  is 
admitted  that  this  w€u  a  draft  drawn  upon  a  banker.  It  is  described 
in  the  summons  and  plaint  as  '*  a  cheque  directed  to  the  Royal  Bank 
*'of  Ireland,  and  requiring  them  to  pay  £190*  17s.  7d.  to  Messrs. 
**  Stewart  &  Kincaid,  or  their  order."    No  ingredient  is  apparently 
wanted  here,  unless  the  words  ^^ payable  on  demand,^*    Now  what 
is  a  cheque  drawn  upon  a  banker  by  his  customer  but  a  draft  for 
money  payable  at  sight  at  a  bank?     The  pleadings  aver  that  it 
was  the  duty  of  the  Royal  Bank  to  pay  this  cheque  when  presented. 
I  do  not  know  what  more  than  this  is  required  to  satisfy  any  man, 
of  ordinary  understanding,   that  this  was  a  draft  payable  by  a 
banker  on  demand.  This  appears  to  me  therefore,  so  far  to  bring  the 
case  within  the  Act.     The  next  requisite  is,  that  it  should  "purport 
to  be  endorsed  by  the  person  to  whom  same  shall  be  drawn  payable." 
The  cheque  is  stated  to  have  been  payable  to  Stewart  4  Eincaid. 
It  appears  by  the  pleadings  that  Patrick  Lynch  forged  their  endorse- 
ment on  the  back  of  the  cheque.    Now,  if  "  purporting  to  be  en- 
dorsed" mean  that  it  should  be  actually  endorsed,  then  eadit  quaeiia* 
In  such  case  undoubt.ed]y,  there  is  no  averment  of  any  such  fact. 
But  if  ^*  purport "  mean  that  it  should  appear  to  be  the  signature 
VOL.  13.  56  L 
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£•  T.  1862.  of  the  party,  whether  that  signature  were  fraudulently  obtained  or 
Cowmioii  PUa$ 
^—  '  V  »>     forged,  still  if  it  be  capable  of  being  read  as  the  signature  of  the  per- 

HABE 

1,^  son  in  whose  fayor  the  cheque  is  drawn,  the  protection  afforded  by  the 

COFLAVD.  Act  accrues  to  the  banker,  who  is  bound  to  pay  the  amount  across 
his  counter.  It  is  said  that  this  may  be  true,  but  that  there  is  an 
allegation  in  the  plaint  here  which  takes  this  case  out  of  the  Act ; 
namely  that  the  bank  knew  the  signature  of  Steward  &  Kincaid, 
and  also  that  of  Peter  Lynch.  That  is  most  probably  the  very  case 
for  which  the  Act  was  intended  to  provide,  and  instead  of  the  aver- 
ment taking  this  case  out  of  the  Act,  it  expressly  brings  it  within  it. 
No  doubt  the  Royal  Bank  is  well  acquainted  with  the  handwriting 
oi  the  partners  in  that  house,  and  of  their  accountants ;  but  is  that 
any  reason  why,  when  they  saw  this  dn^  brought  in  by  that  indivi- 
dual, they  should  have  declined  to  pay  it  ?  It  is  said  that  they  have 
been  guilty  of  gross  negligence ;  and  this  averment  must  be  taken 
as  admitted  by  the  demurrer.  But  there  is  no  allegation  that  they 
knew  that  the  cheque  was  a  forgery  ? '  I  do  not  now  stop  to  inquire 
what  might  be  the  consequence  if  a  banker  knew  that  he  was  paying 
a  forged  cheque.  Possibly  he  might,  in  that  case,  become  accessory 
to  a  forgery,  and  amenable  to  the  Criminal  Law  of  the  country. 
I  prefer  to  confine  my  attention  to  the  case  before  me,  which 
is  that  of  a  cheque  on  a  banker  payable  on  demand,  and  having 
an  endorsement  purporting  to  be  that  of  the  person  to  whom  it  is 
made  payable;  and  I  hold  that  such  a  case  comes  within  the 
protection  of  the  Act.  Then  what  is  alleged  against  that?  I 
agree  with  my  Brother  Chbistian  as  to  the  growing  evil  of  a 
multiplicity  of  reports.  It  may  be,  that  some  modem  Omar  might, 
by  reducing  the  number  of  our  reports,  confer  a  benefit  on  posterity ; 
but  in  the  meantime  it  is  our  duty  to  consider  any  decisions  which 
bear  upon  the  construction  of  the  Act  We  have  been  referred  to 
I%e  British  Linen  Company  v.  The  Caledonian  Insurance  Cam" 
pany  (a).  But  that  was  not  the  case  of  a  draft  for  the  payment  of 
money  on  demand,  within  the  19th  section  of  the  Act  That  was  an 
instrument  of  a  character  well  known  to  merchants,  namely,  a  letter 
of  credit  in  favor  of  Andrew  King,  advising  the  banking  company 

(a)  7  Jut.,  N.  8..  1174. 
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to  honor  his  drafU  on  adviceu    That  does  not  oome  within  this  E.  T.  1862. 
section  of  the  Aot.    It  is  certainly  mentioned  in  the  schedale  of  the 
Act,  bat  that  is  merely  for  revenue  purposes.^ — [His  Lordship  read 
the  clause  of  the  schedule.] 

A  letter  of  credit  differs  essentially  from  a  cheque,  in  two 
respects;  first,  it  only  authorises  the  drawing  of  a  draft  upon 
the  bank;  and,  secondly,  it  is  honored  only  on  advice.  The 
Lord  Chancellor  thus  unequivocally  states  his  opinion: — ^' There 
•<<  is  an  enactment,  the  16  &  17  Vic^  c.  69i  which  has  been  referred 
''to  in  the  argument,  as  discharging  bankers  from  liability  upon 
'^  a  cheque  payable  to  bearer,  where  there  is  no  forgery ;  but  there 
'*  has  been  no  enactment  to  save  their  liability  in  such  a  case  as 
^^this,  where  the  bank  has  paid  upon  the  foi^ged  signature  of 
**  Andrew  King.  *  That  is  no  payment  at  all#  Therefore  things 
**  are  in  the  same  state  as  if  the  money  were  still  in  the  till  of 
'^the  bankers."  There,  Andrew  King  drew  nothing  at  all;  but 
the  man,  into  whose  hands  the  letter  of  credit  came,  took  it  and 
wrote  Andrew  King's  name  on  the  back  of  the  letter  of  credit, 
and  got  the  money  from  the  bank.  But  the  terms  of  that  were, 
that  the  bank  should  pay  the  draft  of  Andrew  Ejug  **  on  advice/' 
Are  these  latter  words  to  be  struck  out  of  the  instrument,  as  of 
no  effect, — words  so  well  known  and  recognised  in  all  banking 
and  commercial  Ixansactions  all  over  the  world,  which  enable  the 
British  merchant  to  carry  on  transactions  to  the  extent  of  mil- 
lions? Yet  we  are  told  that  such  was  equivalent  to  an  ordinary 
cheque,  payable  to  order  on  demand  1  It  is,  on  the  contrary,  an 
instrument  similar  to  those  letters  of  credit  which  persons  tra- 
velling on  the  Continent  take  with  them,  in  order  to  enable  them 
to  draw  on  houses,  say  in  Amsterdam,  Venice,  Constantinople,  &c. 
Now,  what  are  these  for,  unless  to  intimate  that  so  much  money 
stood  to  the  credit  of  the  account  of  the  party  in  whose  favor 
the  letter  was  drawn?  I  hold  that  case  as  a  distinct  authority, 
on  the  part  of  the  House  of  l^ords,  in  favor  of  the  view  taken 
by  the  majority  of  this  Court.  I  accordingly  consider  this  case 
to  come  within  both  branches  of  the  19th  section,  it  being  suffi- 
ciently shown  to  have  been  a  draft  payable  to  order  on  demand, 
and  which  purported  to  have  been  endorsed  by  the  person  to 
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E.  T.  1862.  whom  it  was  made  payable;  and  that  there  is  nothing  to  prevent 
Common  Pleas 

the  point  being  decided  upon  a  demanrer.    M7  Brother  Chbistiak 

has  playfully  adverted  to  the  circumstances  under  which  we  post- 
poned giving  judgment,  until  we  got  a  special  report  of  the  case 
of  Cookson  V.  Ilie  Bank  of  England;  but  I  was  not  aware 
that  our  action  was  paralysed  by  the  production  of  the  newspaper 
report  of  that  case.  I  was  prepared  to  give  judgment  in  this 
case  on  the  last  day  of  the  last  Term.  Mr.  Ball^  in  his  recent, 
may  I  not  say  great,  argument,  in  the  Yelverton  case  (and  cer- 
tainly a  more  splendid  argument  it  was  never  my  good  fortune 
to  hear  in  a  Court  of  Justice),  cited  a  passage  from  the  judgment 
of  Lord  Brougham,  where  he  expresses  disapproval  of  Nisi  Prius 
decisions,  when  not  maturely  considered.  So  say  L  But  are  we 
to  say  that  the  reading  of  this  Act,  pronounced  by  Baron  Martin, 
of  whom,  as  our  fellow-countryman,  we  may  justly  feel  proud, 
ought  to  be  treated  with  contempt?  Are  we  to  notice  every 
report  of  a  case  which  appears  in  print,  and  are  we,  at  the 
same  time,  to  refuse  to  notice  a  report  which  comes  out  of  the 
office  of  the  best  known  professional  men  in  England,  the  Messrs. 
Freshfield,  solicitors  to  the  Bank  of  England,  because  it  happens 
to  be  in  manuscript?  It  strikes  me  that  that  case  is  perfectly 
intelligible.  The  cheque  was  endorsed  by  a  clerk  who  had 
absconded.  This  was  clearly  a  case  coming  within  the  Act  of 
Parliament,  and  it  was  so  held.  Here  it  has  been  said  that  the 
Royal  Bank  knew  that  the  cheque  was  not  endorsed  in  the  hand- 
writing of  Stewart  &  Eincaid,  and  that  they  were  acquainted 
with  the  handwriting  of  Peter  Lynch.  Is  there  anything  more 
in  that  case?  Jackson  &  Co.  did  not  there  even  purport  to 
be  the  endorsers,  except  by  their  name  being  signed,  by  procura- 
tion, by  a  Mr.  Holmes,  their  agent.  The  jury  in  that  case, 
having  been  pro  forma  sworn.  Baron  Martin  is  reported  to  have 
iold  them,  in  his  charge,  that  the  section  of  the  Act  of  Parliament 
protected  the  bank  from  payings  the  cheque,  if  the  person  who 
drew  on  the  bank  had  no  authority;  but  I  think  that  the  actual 
words  which  fell  from  his  lips  must  have  been,  that  the  bank 
were  entitled  to  this  protection,  even    though    the  person    who 
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wrote  his  name  on  the  back  of  the  cheque  had  no  authority  E.  T.  1862. 
to  do  80.    There  the  plaintiff  was  nonsuited ;   and  I  cannot  see     w-,—    * 
why  the  same  question  cannot  be  fairly  raised  on  demurrer.    We  ^^ 

have    no  right,   on  this  argument,    to   inquire  further  into  the     coflakd. 
pleadings  than  to  see  whether  the  defendants  have  brought  their 
case  within  the  protection  which  the  statute  designed  to  afford, 
and  which,  in  mj  opinion,  they  haye  done. 

Upon  these  grounds,  I  am  of  opinion  that  this  demurrer  must 
be  allowed. 

Ball,  J. 

I  concur  in  the  judgment  of  my  Brother  Ekogh,  and  in  the 
reasons  he  has  expressed. 

MONAHAN,  C.  J. 

Concurring,  as  I  do,  in  the  opinion  expressed  by  the  majority  of 
the  Court,  it  would  perhaps  be  sufficient  for  me  to  say  so ;  but  as,  in 
consequence  of  a  difference  of  opinion  existing  on  the  Bench  on  the 
subject,  I  have  considered  the  case  with  all  the  attention  in  my 
power,  I  think  it  right  jshortly  to  state  the  reasons  which  occurred 
to  me,  in  support  of  the  judgment  we  are  about  to  pronounce.  As 
some  observations  have  been  made  on  the  form  of  the  pleadings,  and 
the  manner  in  which  the  question  comes  before  us,  it  is  right  to 
state  exactly  what  the  summons  and  plaint  alleges:  it  states  that 
the  defendants  are  bankers,  and  that  plaintiff  lodged  with  them,  as 
such,  a  considerable  sum,  payable  to  his  order;  and  that,  on  the 
12th  of  July,  he  drew  on  them  a  cheque,  directed  to  the  defend- 
ants, requiring  them  to  pay  to  Messrs.  Stewart  &  Eincaid,  or  to 
their  order,  £190.  17s.  7d. ;  that  the  defendants  had  ample  funds  of 
plaintiff  to  pay  said  cheque ;  and  thereupon  it  became  their  duty 
to  pay  said  cheque,  when  presented,  only  to  Messrs.  Stewart  and 
Kincaid,  or  their  order ;  that  Peter  Lynch  forged  the  signature  of 
Messrs.  Stewart  &  Eincaid  as  an  endorsement  on  the  back  of  said 
cheque,  and  presented  same  for  payment  to  the  defendants;  that 
said  endorsement  is  manifestly  not  in  the  handwriting  of  Stewart 
and  Eincaid,  or  either  of  them,  and  is  manifestly  in  the  handwriting 
of  the  said  Peter  Lynch;  and  the  handwritings  of  Stewart  and 
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£.  T.  1862.  Elincaid  and  the  said  Lynch  were  well  known  to  the  servants  and 
^«.^-v — -^ '  agents  of  the  said  defendants  at  the  bank  whep  the  cheque  was 
^  presented  for  pajment»  yet  the  defendants  wrongfully  paid  the 

coPLAim.  amount  of  said  cheque,  out  of  plaintiff's  money ;  and  same  was  so 
paid  by  the  gross  negligence  of  the  defendants  and  their  serranta ; 
and  L3rDch  h^  absconded,  and  the  money  has  been  lost,  and  the 
defendants  have  refused  to  pay  same  to  the  plaintiff.  To  thia 
count  the  defendants  have  demurr^,  alleging  that  plaintiff  has  him- 
self shown  that  the  defendants  were  justified  in  paying  the  cheqae 
in  question  to  the  person  presenting  it,  as  same  had  an  endorsement 
purporting  to  be  that  of  Stewart  &  Elncaid ;  and  that  defendants 
are  not  liable  for  the  amount,  in  consequence  of  the  provisions 
of  the  16  <&  17  Vic^  c.  59,  s.  19,  by  which  it  is  enacted— [His 
Lordship  read  the  section  of  the  Act.  See  p.  427]. — It  has  been 
objected  that  this  question  should  not  have  been  raised  by  demur- 
rer to  the  summons  and  plaint,  and  that  the  proper  mode  of 
raising  the .  question  would  have  been  by  the  plaintiff  bringing 
an  action  on  the  common  money  counts;  to  which  the  defendants 
should  have  pleaded  the  payment  of  the  cheque  in  question,  and 
that  same  purported  to  be  endorsed  by  Stewart  &  Eincaid ;  and 
that,  on  the  trial  of  the  issue  to  be  raised  on  such  plea,  the  ques- 
tion for  the  jury  would  be,  did  the  cheque  in  fact  purport  to  be 
endorsed  by  Stewart  &  Kincaid?  No  doubt  the  question  could  have 
been  so  raised ;  and  I  believe  in  fact  the  summons  and  plaint  con- 
tains the  common  money  counts,  to  which  such 'a  defence  as  has 
been  suggested  has  been  pleaded ;  but,  though  this  is  so,  I  confess 
I,  for  one,  see  no  objection  that,  in  order  to  avoid  the  expense  of 
a  trial,  and  the  subsequent  motions  incident  thereto,  the  plaintiff 
and  defendants  should  endeavour,  by  a  correct  statement  of  the 
facts,  to  have  the  case  disposed  of  by  a  demurrer,  such  as  the 
present,  raising  the  question  whether  the  facts  stated  do  not  show 
that  the  defendants  are  entitled  to  the  advantage  of  the  statute. 
It  has  been  alleged  that  the  statute  applies  only  to  drafts  or  orders 
payable  to  order  on  demand;  and  that  it  is  not  alleged  that  the 
present  order  was  payable  on  demand.  I  entertain  no  doubt  that 
the  cheque  in  question  was  not  in  ''words  payable  on  demand;" 
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neither  is  so  the  common  banker's  cheque,  which  is  used  by  all  £.  T.  1862. 
bankers:  every  such  cheque  is,  "pay  A  B,  or  bearer ;**  but  no  ^^'*'*^'*'' 
one,  I  believe,  ever  doubted  that  such  a  cheque  was  payable  to 
bearer  when  presented  by  him  within  bank  hours,  and  in  the  same 
way  when  a  cheque  is  payable  to  "  A  B,  or  order.**  I  believe, 
until  the  doubt  was  suggested  in  the  present  case,  tiiat  no  one 
ever  entertained  a  doubt  that  such  a  cheque  was  payable  on 
demand  to  the  person  to  whose  order  it  was  made'  payable,  or 
to  bearer,  if  endorsed  by  the  person  to  whose  order  it  was  pay- 
able ;  and  the  summons  and  plaint  so  treats  it.  The  complaint  is, 
not  that  the  defendants  paid  too  soon  a  cheque  presented  for  pay- 
ment, but  that  they  were  guilty  of  negligence  by  paying  a  cheque 
bearing  the  forged  endorsement  of  the  persons  to  whose  order  it 
was  payable:  treating  it  all  through  as  a  cheque  properly  payable 
on  demand.  This  therefore  being  a  draft  payable  to  order  on 
demand,  within  the  Act  of  Parliament,  the  only  remaining  ques- 
tion is,  does  the  plaintiff  himself  state  a  case  showing  that  the 
defendants  are  entitled  to  the  benefit  of  the  Act,  as  a  defence 
against  the  complaint  of  improperly  applying  plaintiff's  money 
in  discharge  of  the  order  or  cheque  in  question  ?  The  first  con- 
sideration naturally  is,  what  was  the  state  of  the  law  before  the 
passing  of  the  Act,  and  what  was  the  mischief  real  or  supposed, 
intended  to  be  remedied?  Both  before  and  since  the  passing  of 
the  Act,  the  banker  was  bound  to  know  his  customer's  hand- 
writing; and  if  he  paid  a  draft  or  order,  however  well  forged, 
he  was  liable,  and  still  continues  liable ;  but,  in  addition  to  this,  if 
the  customer  made  a  cheque  or  order,  though  payable  on  demand, 
payaUe  to  the  order  of  a  third  person — ^if  the  banker  paid  such 
a  cheque,  on  a  forged  endorsement  of  such  third  person,  he  was 
liable  to  repay  the  money ;  but  of  course  the  bank  was  discharged 
from  liability,  by  showing  that  the  endorsement  was  maide  by,  or 
l>y  the  direction  of,  the  person  to  whose  order  it  was  made  payable. 
This  was  considered  a  hardship  on  bankers ;  and  accordingly  it  is 
enacted  that  if  the  cheque,  when  presented  for  payment,  purports 
to  be  endorsed  by  the  person  to  whose  order  it  is  made  payable, 
it  shall  be  a  sufficient  authority  to  the  banker  to  pay  the  amount 
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E.  T.  1862.  to  the  bearer  thereof;  and  the  banker  shall  not  be  bound  to  show 
< , .  '  that  the  endorsement  was  made   by,  or  under  the  direction  or 

HARE 

authority  of,  the  person  to  whose  order  same  was  payable.  What 
COFLAND.  ,  is  this  but  saying,  in  so  many  words,  that  the  bankers  shall  be 
discharged,  though  the  endorsement  was  forged  ?  this  being  in  fact 
the  mischief  intended  to  be  legislated  for,  and  the  only  case  in 
which  in  fact  the  banker  required  any  protection;  as,  if  it  was 
not  a  forgery,  he  was  of  course  justified  in  paying  the  amount, 
without  requiring  the  protection  of  the  statute.  What  is  plaintiff  *8 
allegation  in  his  summons  and  plaint  ?  That  Peter  Lynch  forged 
the  signature  of  Stewart  &  Kincaid  as  an  endorsement  on  back  of 
said  cheque.  May  I  ask  what  is  the  meaning  of  forging  the  sig- 
nature of  Stewart  &  Kincaid  as  an  endorsement  on  the  back  of 
the  cheque,  but  writing  the  name  Stewart  &  Kincaid  ?  And  when 
that  was  so  done,  can  anyone  doubt  that  the  cheque,  when  pre- 
sented for  payment  in  that  state,  purported  to  be  endorsed  by  the 
Messrs.  Stewart  &  Kincaid  ?  Unless  it  did,  how  could  their  sig- 
nature have  been  forged  ?  I  am  not  aware  that  the  word  "  purport " 
has  any  definite  legal  meaning,  as  certain  words  of  art  have ;  but 
of  this  I  have  no  doubt  that,  if  a  party  forges  the  signature  of 
the  payee  of  a  cheque,  and  presents  it  for  payment,  with  such 
forged  endorsement,  he  presents  it  purporting  to  be  endorsed,  within 
the  mischief  and  meaning,  and  therefore  within  the  construction,  of 
the  Act  of  Parliament  in  question ;  and  I  entertain  no  doubt  that 
no  such  question  suggested  itself  to  the  plain tifi^;  but  that  the 
question  he  intended  to  raise  was,  that,  though  the  cheque  in 
question  purported  to  be  endorsed  by  Stewart  &  Kincaid,  still 
that,  as  the  defendants  and  their  clerks  were  acquainted  with 
their  handwriting,  and  also  with  the  handwriting  of  Peter  Lynch, 
and  were  guilty  of  what  is  called  gross  negligence  in  paying  the 
cheque  in  question  to  the  said  Peter  Lynch  when  same  was  pre- 
sented by  him ;  that  therefore  the  defendants  are  not  entitled  to 
the  benefit  of  the  statute.  If  I  am  right  that  the  cheque  in  the 
present  case  purported  to  be  endorsed  by  Stewart  &  Kincaid,  then 
it  became  payable  to  bearer  on  demand;  and  those  cases  relating 
to  lost  or  stolen  bank  notes  may  be  considered  applicable.    It 
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was  formerly  considered  that,  if  a  party  who  received  a  stolen  £.  T.  1862. 
bank  note  was  guilty  of  any  want  of  care  or  of  negligence  in  the     <^    ^      y 

HAKE 

receipt  of  it,  that  he  was  not  entitled  to  recover  the  amount,  but  ^ 

that  the  property  in  it  still  remained  vested  in  the  then  owners;     coflanp* 

but  that  doctrine,  which  is  sought  to  be  revived  in  the  present 

case,  has  for  many  years  been  completely  exploded.    A  leading 

case  on  the  subject  is  Raphael  v.  The  Banh  of  England  {a).    In 

that  case,  the  plaintiffs  were  money  changers  resident  in  Paris, 

who,  in  the  course  of  their  business,   changed  for  gold   certain 

Bank  of  England  notes,  which  had  been  stolen  some  time  before 

they  did  so.      They  had  got  a  printed  notice  of  the  number  of 

the  stolen  notes ;  which  notice  they  placed  on  a  file.     When  asked 

to  change  the  notes  in  question,  they  omitted  to  refer  to  the  file, 

and  took  the  notes,  without  recollecting  that  they  had  been  included 

in  the  list  of  stolen  notes.     The  jury  found  that  the  plaintiffs  had 

acted  bondfide^  but  that  they  were  guilty  of  negligence  in  taking  the 

notes  without  referring  to  the  notice.     After  full  consideration,  the 

Court  of  Queen's  Bench  decided  that  the  plaintiffs  were  entitled  to 

recover  the  amount,  having  acted  bondjide  ;  and  that  negligence 

was  immaterial,  save  as  evidence  of  mala  fide.     The  same  priu" 

ciple  was  acted  on  in  the  case  of  Goodman  v.  Harvey  (6).    That 

was  an  action  by  the  endorsee  of  a  bill  of  exchange,  of  which 

the  acceptor  had  been  defrauded  by  the  drawer;  and  the  question 

was,    whether  the  endorsee,   who  sued  the  acceptor,   had    acted 

bond  fide  in  taking  the  bill?    Lord  Denman,  in  giving  the  judg« 

ment  of  the  Court  said : — *^  I  believe  we  are  all  of  opinion  that 

''gross  negligence  only  would  not  be  a  sufficient  answer,  when 

"  the  party  has  given  consideration  for  the  bill.    Gross  negligence 

« may  be  evidence  of  mata  fides^  but    it  is  not  the  same  thing."" 

If  the  principle  of  these  cases  has  any  application  to  the  case 

before  us,  the  plaintiff  should  have  alleged,  not  merely  that  the 

defendants  were  guilty  of  negligence,  but  that  they  were  aware 

that    the    endorsement    of   Messrs.    Stewart   &    Kincaid    was  a 

forgery.      During  the  argument,  defendant's  Counsel  mentioned 

a  Nisi  Prius  case,  before  Baron  Martin,  which  was  reported  in 

(«)  17  C.  B.  161.  (6)  4  Ad.  &  Ellis.  870. 

VOL.  13.  67  L 
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£.  T.  1862.  the  Times  newspaper,  and  which  was  supposed  to  have  some 
bearing  on  the  question.  Since  the  argument,  defendant's  Coun- 
sel has  sent  to  me  the  shorthand  writer's  report  of  the  case, 
which  was  obtained  from  the  solicitors  of  the  Bank  of  England, 
which  were  the  defendant  in  the  case.  Though  the  report  contains 
some  verbal  inaccuracies,  I  have  not  had  the  least  difficulty  in 
ascertaining  the  facts  of  the  case,  which  were,  that  a  cheque  was 
drawn  on  the  bank  by  a  customer,  in  favor  of  Jackson  and 
Company,  or  order.  A  person  of  the  name  of  Holmes,  who 
had  been  the  agent  of  Jackson  &  Company,  but  ceased  to  be 
such  before  the  transactions  in  question,  endorsed  the  cheque, 
<*  Jackson  &  Co.,  per  procuration,  J.  Holmes."  It  was  admitted 
at  the  trial  before  Baron  Martin,  as  a  matter  of  fact,  that  Holmes 
had  not  authority  to  endorse ;  and  the  question  was,  whether  the 
Act  applied  to  such  a  case;  it  being  contended  by  the  plaintiff 
that  the  bank  should  have  required  to  be  satisfied  of  the  autho- 
rity of  Holmes  to  endorse  Jackson's  name;  and  that  the  Act  did 
not  apply  to  a  case  in  which  the  cheque  did  not  purport  to  be 
endorsed  by  the  person  to  whose  order  it  was  payable.  Baron 
Martin  however  ruled  differently,  and  nonsuited  the  plaintiff; 
which  nonsuit  was  acquiesced  in.  I  confess  I  see  no  objection 
to  our  taking  this  case  from  the  shorthand  writer's  report,  verified 
by  the  solicitors  of  the  Bank  of  England,  the  defendants  in  the 
case ;  and  I,  for  one,  before  I  decide  any  case,  am  most  anxious 
to  consider  any  case  that  may  possibly  assist  me.  This  case  is 
of  some  value,  ad  showing  that  even  if  the  defendants  knew,  when 
they  paid  the  cheque  in  question,  that  the  name  Stewart  &  Eincaid 
was  in  Peter  Lynch's  handwriting,  still  that  was  not  sufficient; 
they  should  also  know  that  he  had  not  the  authority  of  Stewart 
and  Eincaid  to  endorse  it  in  their  name. 

The  case  in  the  House  of  Lords,  to  which  we  have  been  referred, 
has  no  application  to  the  question  before  us.  In  that  case,  a  letter 
of  credit  was  issued,  directed  to  the  agent  of  the  British  Linen 
Company,  in  the  words — «*  Sir, — Please  honor  the  drafts  of  Mr. 
"  Andrew  King,  on  account  of  this  Company — £436.  7s.  5d.,  on 
'*  advice."     This  was  presented  to  the  agent,  with  the  name  of 


Digitized  by 


Google 


COMMON  LAW  REPORTS.  461 

Andrew  King  forged  on  it,  and  paid.    It  was  held  bj  the  House  £.  T.  1862. 

/.▼-•ii.                       .                 «.                     .,               >.        Common  Pleas 
of  Lords  that  this  was  not  the  case  of  a  cheque  payable  to  order,     ^ ' 

HARE 

with  a  forged  endorsement,  but  the  case  of  a  forged  cheque;  as  ^^ 

the  Company  were,  by  the  terms  of  the  letter,  only  to  honor  the     Copland. 
drafts  of  King.     And  though,  in  the  schedule  of  the  Act,   such 
letters  of  credit  are  enumerated  as  drafts  or  orders,  this  is  merely 
for  fiscal  purposes.    I  therefore  cannot  see  what  application  that 
case  has  to  the  one  before  us. 

On  the  whole  therefore,  I  concur  with  my  Brothers  Ball 
and  Eboob,  in  holding  that  the  plaintiff  has  shown  that  the 
cheque  in  question,  when  presented  for  payment,  purported  to  be 
endorsed  by  Stewart  &  Eincaid ;  and  that  he  has  not  shown  any 
facts  sufficient  to  deprive  the  defendants  of  the  benefit  of  the 
Act  in  question. 

Demurrer  allowed,  and  judgment  for  defendant. 


CONNORS  V.  JUSTICE  and  Wife. 

May  7,  9,  12. 

This  was  an  action  for  oral  slander  against  the  defendant  Thomas  The  gummons 

and  plaint  in 
Holmes  Justice  and  Margaret  his  wife.  an  action  for 

oral    slander 
The  first  count  of  the  summons  and  plaint  alleged,  that  the  alleged   that 

the  defendant 
plaintiff  always  before  and  at  the  time  of  the  speaking  and  pub-  rooke  and  pub- 
lishing, by  the  defendant  Margaret  Justice,  of  the  false  and  defama-  piaintifT,  whose 
tory  words  thereafter  mentioned^  was  and  still  is  a  chaste  and  ^^^^fa 
virtuous  single  woman,  earning  her  livelihood  in  the  capacity  and  ^IJ"^^™^ 
occupation  of  a  domestic  servant ;  and  shortly  before  the  aforesaid  foU^^^g  ^^ 
speaking  and  publishing  was  in  the  employment,  as  such  domestic  ^^^    ^    ^^ 

servant,  of  one  Parsons  Berry  and  Isabella  Berry  his  wife,  and  "  I  was  so  in- 
censed with 
that  girl  for 
coining  to  hire  with  me  after  having  had  a  miscarriage  at  Mrs.  B.'s  house,  and  sent 
away  by  her  in  a  car;  and  she  afterwards  to  give  the  girl  a  good  discharge  1 "  No 
n>eaal  damage  was  idleged. — Held,  that  the  words  were  actionable  per  se,  as  rela- 
tmg  to  the  plaintiff's  employment. 
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and  virtuons  domestic  servant;  that  m  the  earning  of  her  liyeh- 

hood  in  the  capacity  and  occupation  of,  <Sx^.,  it  was  and  is  necessary 
and  essential  that  plaintiff  should  he,  and  he  reputed  to  he^  a  person 
of  chaste  and  virtuous  character  and  conduct,  yet  the  defendant, 
well  knowing  the  premises,  hut  maliciously  intending  to  injure 
the  plaintiff  in  her  said  occupation  and  capacity  of  a  domestic 
servant,  falsely  and  malidously  spoke  and  published  of  and  con- 
cerning the  plaintiff,  in  relation  to  the  plaintiff's  said  occupation 
and  employment,  and  capacity  of  a  domestic  servant,  the  false, 
scandalous,  malicious,  and  defamatory  words  following,  that  is  to 
say: — ^'I  (meaning  the  defendant  Margaret  Justice)  was  so  incensed 
"with  that  girl  (meaning  the  plaintiff),  for  coming  to  hire  with 
"me  (meaning  to  hire  as  such  domestic  servant  as  aforesaid, 
<'  with  the  defendant  Margaret  Justice),  after  having  had  a  mis- 
"carriage  at  Mrs.  Berry's  house,  and  sent  away  by  her  in  a 
"car  (meaning  that  the  plaintiff  as  such  domestic  servant  in  the 
"employment  of  the  said  Parsons  Berry  and  his  said  wife  as 
"aforesaid,  had  been  debauched,  and  had  been  pregnant  and 
"miscarried  of  the  child  with  which  plaintiff  was  so  falsely 
"insinuated  to  have  been  pregnant^  and  had  in  consequence 
<<  thereof,  been  sent  away  by  the  said  Isabella  Berry  from  her 
"said  house,  and  was  not  a  fit  person  to  be  employed  as  such 
*' domestic  servant  as  aforesaid"). 

The  second  count,  in  addition  to  the  foregoing  words,  charged 
the  defendant  Margaret  Justice  with  having  added: — "And  she 
"(meaning  the  said  Isabella  Berry)  afterwards  to  give  the  girl 
"(meaning  the  plaintiff)  a  good  discharge  (meaning  that  the 
"  plaintiff  had  been  guilty  of  such  immoral  conduct  in  her  afore- 
"  said  capacity  and  occupation,  as  not  to  be  deserving  of  a  good 
^<  discharge  as  such  domestic  servant  as  aforesaid),  it  (meaning 
"  the  aforesaid  false,  scandalous,  malicious,  and  defamatory  matter) 
«♦  18  a  fact." 

The  third  and  fourth  count  substituted  "mishap"  for  "miscar- 
riage," and  otherwise  corresponded  with  the  first  and  second. 

The  fifth  and  sixth  counts  laid  the  words  as  "a  mishap  or  mis- 
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carnage.''    The  plaintiff  claimed  £100  for  her  damages,  sustained  E.  T.  1862. 
.  . ,  Common  Pleai 

as  aforesaid. 

Demurrer. — That  the  said  counts  respectively  disclosed  no  cause 

of  action  good  in  substance,  because  the  words  in  said  counts  alleged 

to  have  been  spoken  are  not  actionable  in  themselves ;  and  because 

said  words  do  not  impute  any  offence  cognizable  in  any  Temporal 

Court ;  and  because  it  is  not  shown  that  the  said  words  were  spoken 

of  the  plaintiff  in  the  character  of  a  domestic  servant,  or  how  the 

said  words  had  relation  to  her  conduct  in  that  capacity. 


JelleUj  in  support  of  the  demurrer. 

Words  imputing  incontinence  are  not  actionable  per  se  :  Camp- 
bell  V.  White  (a).  The  slander  alleged  in  the  summons  and  plaint 
was  not  necessarily  connected  with  the  employment  of  the  plaintiff 
as  a  domestic  servant :  Lumley  v.  AUday  {b) ;  Ayre  v.  Craven  {e) ; 
Galway  v.  Marshalled).  It  is  not  enough  to  allege  the  fact 
of  the  words  having  been  spoken  in  this  relation,  unless  they 
are  per  $e  capable  of  such  a  construction :  Wharton  v.  Brooh  {e\ 
per  Twisden,  J.     Such  allegations  are  mere  conclusions  of  law. 


W.  M.  Johnson  and  Serjeant  Armstrong^  contra. 

If  a  particular  quality  be  essential  for  carrying  on  a  trade 
or  employment,  an  impeachment  of  it  is  actionable.  Chastity 
is  an  essential  qualification  of  a  domestic  servant  Want  of 
chastity,  if  discovered,  would  entitle  an  employer  to  discharge 
a  female  domestic  immediately,  without  previous  warning  or 
month's  wages.  Therefore  it  follows  that  the  imputation  of  such 
misconduct  is  actionable  per  #6,  as  relating  to  the  employment 
of  the  party  slandered.  All  the  authorities  referred  to  upon  the 
other  side  proceeded  upon  the  ground  that  the  words  there  were 
not  necessarily  connected  with  the  employment  of  the  parties 
complaining,  so  as  to  tend  to  deprive  them  of  their  means  of 
living:   Hemmings  v.  Gasson(f)\  Starhie  on  Slander ^  p.  117; 


(h)  ICr.  &Jer.  805. 
id)  9  Exch.  294. 


(a)  5  Ir.  Com.  Law  Bep.  SIS. 
(«)  2  Ad.  &  EL  2. 

(«)  1  Vent.  21. 
(f)  27  Law  Jour.,  N.  S..  Q.  B.,  2t2.  ^j 
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CONNORS 

V. 
JUSTICE. 


£.  T.  1862.   Cooke  an  Defamaiion^  pp.  16,  17;  2  Lu»h'$  Saundert  on  Pleading, 
Cotiunon  PIbum 

2nd  ed.,  p.  904;  Teny  v.  Hooper  (a);  Browne  v.  Hyde{b)\  Rex  v. 

InhabitanU  of  Brampton  (c)  ;  Rex  v.  Inhabitants  of  Welford  (d) ; 

1  Ch%tty*9  Pr.  Law,  p.  76,  «. ;  Addison  on  Contracts,  5th  ed., 

p.  387  ;  AtJun  v.  Acton  (e) ;  Rumney  v.  Webb  (f) ;  WaUon  v.  Van- 

derlashi^y,  Gibs  v.  Prtw(A);  Pridham  v.   ri«jiltfr(t);  iSbitfA^w 

v.  Denny  {k) ;   1  RolWs  Abridgment^  p.  50 ;  Flowet^s  case  (/) ; 

14  &  15  Vie.,  c.  92,  8.  16. 


Jelletty  in  reply. 

There  is  no  legal  distinction  between  incontinence  in  a  man 
and  a  woman.  The  averments  which  hare  been  introdaced  into 
the  summons  and  plaint,  with  a  view  to  withdraw  the  case  from 
the  decision  of  the  Court,  and  submit  it  to  a  jury,  must  be  dis- 
regarded :  Seymour  v.  Madden  (m) ;  Metealf  v.  Fetkerston  (it) ; 
Smith  on  the  Law  of  Master  and  Servant,  p.  79* 

Cur,  ad,  trnlt. 


MONAHAK,  C.  J. 

May  12.  This  case  comes  before  the  Court  on  a  demurrer  to  the  summons 

and  plaint.  The  plaintiff  describes  herself  as  a  domestic  servant, 
and  says  that,  before  and  at  the  time  of  the  speaking  of  the  false 
and  defamatory  words  she  was  a  chaste  and  virtuous  single  woman, 
earning  her  livelihood  in  the  capacity  and  occupation  of  a  domestic 
servant,  &c, ;  and  that,  in  the  earning  of  her  livelihood  in  such 
capacity  and  occupation^  it  was,  and  is,  necessary  and  essential 
that  she  should  be,  and  be  reputed  to  be,  a  person  of  chaste  and 
virtuous  character  and  conduct;  and-  that  the  defendant,  well 
knowing  the  premises,  but  intending  to  injure  the  plaintiff  in  her 
occupation  and  capacity  of  a  domestic  servant,  falsely  and  mali- 


(a)  1  Lev.  118. 
(c)  Cald.  Set.  Cas.  11. 
C«)  4  Car.  &  P.  208. 
(g)  Het  Rep.  69. 
(0  TelT.  168. 
(0  Cro.  Car.  211. 


(&)  2  Wilfl.  300. 

(d)  Cald.  Set.  Caa.  57. 

Cf)  1  Car.  &  M.  104. 

(A)  Styles  201. 

(A)  I  Ex.  Rep.  196. 

(m)  16Q.  B.826. 


(fi)  11  Exch.  269. 
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CONNORS 

V. 
4T7STICS« 


cionslj  spoke  and  published,  of  and  concerning  the  plaintiff,  in  £.  T.  1862. 
relation  to  her  said  occupation  and  capacity  of  a  domestic  servant,  «...^.v-_/ 
the  defamatory  words,  &c.,  complained  of;  which  are,  in  effect, 
that  while  the  plaintiff  was  in  Mrs.  Berry's  employment  as  domes- 
tic servant,  she  was  debauched,  and  had  a  miscarriage,  and,  in 
consequence  thereof,  was  dismissed  by  Mrs.  Berry  for  such  mis- 
conduct, and  sent  away  by  her  in  a  car.  To  this  the  defendants 
have  demurred;  and  they  insist  that  no  action  can,  in  general, 
be  maintained  for  words  imputing  want  of  chastity;  and,  in 
support  of  that  doctrine,  defendants'  Counsel  has  referred  to  the 
well-known  case  in  which  it  was  held  not  be  actionable  to  impute 
adultery  to  a  clergyman  ;  and  no  doubt  such  is  the  law.  Whether 
originally  right  or  wrong,  it  is  now  perfectly  established,  as  a 
general  rule,  that  the  imputation  of  want  of  chastity,  to  either 
man  or  woman,  is  not  actionable.  And  the  defendant  further 
insists  that  there  is  nothing  in  the  case  of  the  plaintiff,  a  domes- 
tic servant,  to  distinguish  her  case  from  that  of  any  other  woman; 
and  that,  from  the  very  nature  of  the  imputation,  the  matter 
charged  is  one  that  could  not  have  been  committed  by  the  plaintiff 
in  her  capacity  of  maid-servant;  and  that  the  statements  in  the 
summons  and  plaint,  in  relation  thereto,  are  not  sufficient  to  dis- 
tinguish the  plaintiff's  case  from  the  ordinary  one.  And  defendants, 
in  this  part  of  the  case,  rely  on  the  case  of  Lumley  v.  Allday  (a). 
In  that  case  the  plaintiff  was  clerk  to  a  gas  company  ;  the 
defendant  spoke  to  him  these  words: — *'You  are  a  fellow;  a 
''  disgrace  to  the  town  ;  unfit  to  hold  your  situation,  for  your 
^'conduct  with  whores."  Plaintiff  alleged  that  the  words  were 
spoken  of  him  in  his  business  or  office  as  clerk.  This  is  cer- 
tainly a  strong  case,  the  defendant  having  himself  alleged  that 
the  plaintiff  was  unfit  for  his  situation.  The  Court  held  the 
words  not  actionable.  But  to  see  how  far  it  is  an  authority 
applicable  to  the  present  case,  it  is  necessary  to  see  on  what 
grounds  it  was  decided.  Bayley,  B.,  delivered  the  judgment  of 
the  Court ;  he  said : — '*  Every  authority  which  I  have  been  able 
*^  to  find  either  shows  the  want  of  some  general  requisite,  as 
"  honesty,  capacity,  fidelity ;  or  connects  the  imputation  with  the 
(a)  1  Cr.  &  J.  301. 
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E.  T.  1862.  *<plaintifr8  office,  trade,  or  busiDess ;  *'  and  he  held  that  the  charge 

Common  Pkas  ^  .       ,,     ,  ,      .  .       .  .      :.    -i.^ 

proved  was  not  actionable,  because  the  imputation  it  contained  did 

not  imply  the  want  of  any  of  those  qualities  which  a  clerk  ought 

to  possess;  and  further,  that  the  imputation  had  no  reference  to 

his  conduct  as  clerk.     The  Court,  in  that  case,  were  of  opinion 

that  want  of  chastity  in  a  man,  and  frequenting  the  company  of 

dissolute  women,  did  not  constitute  any  objection  to  him  as  derk 

to  a  gas  company.    If  the  Court  were  right  in  their  premises, 

they  were  right  in  their  conclusion.     If  such  an  imputation  did 

not  unfit  a  man  for  his  office,  and  would  not  properly  prevent  his 

being  employed  in  a  similar  one,  the  words  were  not  actionable; 

but,  having  regard  to  the  facts  stated  in  the  present  case,  I  think 

I  shall  be  able  to  show  that  the  case  referred  to  does  not  rule  the 

present.      One  other  case,  mainly  relied  on   by   the  defendant's 

Counsel,   is  A^e  v.   Craven  (a).     This   was  an  action,  brought 

by  a  physician,  to   recover  damages  for   words  alleged   to  have 

been  spoken  of  him  or  his  profession.     The  third  count,  which 

was  the  only  one  on  which  the  plaintiff  obtained  a  verdict,  was  to 

this  effect,  stating  the  words  used  to  be ;  "  Have  you  heard  it  has  been 

"discovered  who  are  the  parties  in  the  crim.  con.  affair,  so  long 

''talked  of?"  and  on  the  person,  spoken  to,  asking  who  was  the 

party,  the  defendant  replied  "Doctor  Ayre."     Now,  it  will  be 

observed  that,  in  that  case,  there  is  nothing  whatever  connecting 

the  imputation  with  the  plaintiff's  profession  as  doctor.    It  is  not 

alleged  that  he  took  advantage  of  his  position  as  medical  attendant 

to  debauch  one  of  his  patients,  or  anything  to  that  effect;  and  I 

do  not  think  that  it  can  be  doubted  that  any  such  imputation  in 

a  physician  would  be  actionable ;  and  I  think  it  is  clear  that  such 

was  the  opinion  of  Lord  Denman,  who  delivered  the  judgment  of 

the  Court  in  that  case ;   he  says : — "  In  the  present  case,    much 

"doubt  was  entertained  whether  the  words  were  not  actionable, 

"within  the  rules  just  adverted  to,  for  being  laid  as  spoken  of 

"  the  plaintiff  as  a  physician,  in  which  character  he  may  have 

"  opportunities  of  abusing  the  confidence  reposed  in  him,  to  com- 

"mit  acts  of  criminal  conversation.  The  statement  must  be  thought 

(a)  2  Ad.  &  EL  2. 
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'Marge  enoagh  to  admit  such  proof  to  be  adduced  at  the  trial;  in  E.  T.  1862* 
"  which  case  the  necessary  proof  would  be  presumed  to  have  been 
''given,  and  the  judgment  ought  not  to  be  arrested;  but,  after 
"  full  examination  of  the  authorities,  we  think  that,  in  actions  of 
*^this  nature,  the  declaration  ought  not  merely  to  state  that  such 
"scandalous  conduct  was  imputable  to  the  plaintiff  in  his  pro- 
"fession,  but  also  to  set  forth  in  what  manner  it  was  connected 
^*hj  the  speaker  with  that  profession;  for  this  defect  we  think 
"the  judgment  must  be  arrested."  But  now  let  me  ask  what 
bearing  has  this  case  on  the  case  before  us?  The  summons  and 
plaint  alleges  that  in  plaintiff's  earning  her  livelihood  as  a  domestic 
servant,  it  was  and  is  necessary  and  essential  that  she  should  be, 
and  reputed  to  be,  a  person  of  chaste  and  virtuous  character  and 
conduct;  and  that  the  defendant  knowing  this,  and  intending  to 
injure  the  plaintiff  in  her  capacity  of  domestic  servant,  spoke  the 
words  complained  of.  Now  if,  to  sustain  the  present  summons 
and  plaint,  we  are  bound  to  consider  this  as  a  statement  of  a 
fact  that  chastity  was  an  essential  requisite  in  the  description  of 
situation  which  the  plaintiff  held  as  domestic  servant,  why  are  we 
not  bound  to  consider  that  statement  of  fact  admitted  by  the 
demurrer  ?  Or,  if  we  are  to  take  it  as  the  assertion,  not  of  a 
matter  of  fact,  but  of  a  matter  of  law,  can  anyone  doubt  that 
chastity  is  an  essential  requisite  in  a  female  domestic  servant? 
And  can  anyone  doubt  that  the  master  or  mistress  of  a  family 
would  be  justified  in  dismissing,  without  the  usual  month's  notice, 
a  female  domestic  servant  for  unchaste  conduct?  In  the  present 
case,  the  slander  is,  that  the  plaintiff's  mistress  (Mrs.  Berry) 
dismissed  her,  in  consequence  of  her  having  discovered  the  unchaste 
conduct  of  the  plaintiff.  Coupling  this  with  the  allegation  that 
chastity  is  a  necessary  qualification,  can  there  be  any  doubt  enter- 
tained that  the  imputation  was  one  of  misconduct  rendering  her  unfit 
for  her  situation  ;  and  therefore  not  within  the  principle  of  the  case 
of  the  gas  company's  clerk,  for  whose  situation  the  Court  did 
not  consider  the  want  of  chastity  any  imputation  of  unfitness. 
On   the   whole   therefore   we   are   of   opinion   that   defendants' 

demurrer  must  be  overruled. 

VOL.  13.  58  L 
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Common  Pka$ 


EYRE  V.  MCDOWELL,  Official  Manager  of  the  Tipperary 
Joint-stock  Banking  Company. 
Jtme  Z,  4,  12. 

To  an  action  This  was  an  action  hj  the  plaintiff  against  the  official  manager  of 

against  acoep-  the  Tipperary  Joint-stock  Bank,  pursuant  to  the  Joint-stock  Corn- 
tor  of  a  bill  of  'Ttr        J  >  r 

exchange,  the  panies  Winding-up  Acts   1848  and  1849»  on  a  bill  of  exchange, 
defendant 
pleaded  third-  dated  the  26th  of  November    1855,  drawn  by  John  Sadleir  for 

the    obtaining  £17,000,  payable  six  months  after  date,  and  endorsed  to  plaintiff. 

S  SSd^Tiu!  The  plaintiff  claimed   £22,086.   Os.   7d.,  on  foot  of  said  bill 

agreeJ^  to' m11        ^he  defendant  pleaded  thirdly,  as  to  said  last  mentioned  sum, 

J*  s'^^Sie*^  ^^^  ^^®  interest  thereon,  that  before  the  obtaining  of  said  bill  or 

drawer  of  said  acceptance  thereof,  on  the  13th  of  May  1855,  by  a  memorandum  of 
bill,  and  that  a  '^  j  *    j 

portion  of  the 

pnrchase-money  of  said  estate  shoold  be  secured  by  a  bill  to  be  acc^ted  by  the 
T.  Bank  (whose  official  manager  the  defendant  was),  and  the  balance  by  a 
mortgage  on  part  of  the  estate ;  that  the  plaintiff,  at  the  expense  of  J.  S.,  shonld 
do  all  necessary  acts,  and  execute  all  proper  transfer  deeds,  &c.  That  sabseqnently 
it  was  agreed  between  the  plaintiff  and  J.  S.,  that  the  amount  for  which  the  biU 
was  to  l^  drawn  should  be  increased,  so  as  to  include  a  further  sum  alleged  to  be 
due  by  J.  S.  to  the  plaintiff;  and  accordingly,  J.  8.  delivered  to  the  plaintiff  a  bill 
of  exchange  drawn  by  him  upon  and  accepted  by  the  bank  for  £17»000,  payable 
the  1st  of  December  1855,  which  the  bank  accepted  for  the  accommodation  of  J.  8., 
and  never  received  any  consideration  for  the  acceptance  or  payment  of  the  same ; 
which  bill  was  afterwards  renewed  by  the  bank,  by  the  bill  now  sued  on,  for  which 
they  had  never  received  any  value  or  consideration,  nor,  except  as  aforesaid,  there 
never  was  any  value  or  consideration  for  the  endorsement  of  said  bill  to  the  plain- 
tiff; and  that  after  the  bill  became  due,  and  before  the  commencement  of  the  suit, 
the  plaintiff  repudiated  the  said  agreement,  and  refused  to  convey  the  estate  and 
to  perform  the  agreement. 

The  fourth  defence  averred,  in  addition,  that  J.  S.,  after  making  the  said  agree- 
ment, conveyed  his  interest  in  said  estate  to  trustees ;  that  the  plaintiff  afterwards 
filed  a  bill  in  the  Court  of  Chancery  in  England  against  the  present  defendant, 
amongst  others,  as  representing  the  bank,  praying  that  the  said  agreement  should 
be  cancelled  as  fraudulent,  &c. ;  that  the  defendant  appeared  on  the  part  of  the 
bank,  and  disclaimed  any  interest  in  the  subject-matter  of  the  suit;  and  tnat  he  was 
thereby  induced,  as  such  official  manager,  to  change,  and  did  change,  the  position 
of  the  banking  company,  whereby  the  plaintiff  was  estopped  from  setting  up  the 
validity  of  the  agreement,  or  to  recover  the  amount  of  said  bill. 

The  plaintiff  replied  to  the  fourth  defence,  that  the  bill  in  Chanceiy  was  after- 
wards dismissed  by  Side-bar  order.  The  plaintiff  likewise  demurrad  to  both 
plea«,  and  the  defendant  demurred  to  the  replication. 

Heldf  that  the  third  defence  was  no  answer  to  the  action,  inasmuch  as  the 
makmg  of  the  contract,  and  not  its  performance,  was  the  consideration  for  the  bilL 

Held  also,  that  the  fourth  plea  was  likewise  no  answer  to  the  action,  inasmuch  as  it 
did  not  follow  that  the  defendant  was  necessarily  induced  by  the  plaintiff's  suit  in 
Equity  to  disclaim  the  benefit  of  the  agreement,  and  thereby  to  alter  his  position. 

Held  aUo,  that  eren  assuming  this  to  have  been  the  case,  the  replication,  by 
showing  that  ihe  suit  had  been  dismissed  for  want  of  prosecution,  was  a  sufficient 
answer  to  the  defence. 
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agreement  made  br  and  between  tbe  said  John  Sadleir  of  the  one  T.  T.  1862. 

Common  Pleat 
part,  and  the  plaintiff  of  the  other  part,  and  under  their  hands  and     /— ^ 

ETBB 

seals  respectiyelj,  in  consideration  of  the  snm  of  £44,884.  Os.  4d.,  ^^ 

by  the  said  John  Sadleir  paid  or  secured  in  manner  thereinafter  m'dowbll. 
mentioned,  the  plaintiff  agreed  to  sell  to  the  said  John  Sadleir 
all  the  said  plaintiff's  estate,  right,  title  and  interest,  property, 
claim  and  demand  whatsoever,  on  foot  of  principal,  interest  and 
costs,  or  otherwise,  in  certain  portions  of  the  estate  commonly 
called  or  known  as  the  Wall  or  Coolnamuck  Estate,  situate  in 
the  counties  of  Waterford  and  Tipperary,  containing,  &c.,  &o^ 
and  particularly  described. as  lots,  &c.  &c.;  the  sum  of  £14,961. 
68.  9d.,  portion  of  the  said  purchase-money,  to  be  secured  to 
the  said  Thomas  Joseph  Eyre  by  the  acceptance  of  the  Tip- 
perary Joint-stock  Bank,  payable  on  the  1st  of  December  then 
next,  with  interest  thereon  at  £5  per  cent. ;  and  the  balance  of  said 
purchase-money,  with  interest  thereon,  to  be  secured  to  the  said 
plaintiff  by  a  mortgage  of  some  of  the  lots,  and  otherwise  in  the 
manner  in  said  memorandum  mentioned;  and  further,  that  the 
plaintiff  should,  at  the  expense  of  the  said  John  Sadleir,  do  all 
necessary  acts,  and  execute  all  proper  deeds  and  writings  for 
the  due  transfer  and  conveyance  to  the  said  John  Sadleir  of  the 
said  several  portions  of  the  said  Wall  Estate,  and  of  all  deeds, 
policies  of  insurance,  or  other  securities,  and  all  the  plaintiff's 
interest,  claim  and  demand  in  or  upon  the  same,  &c.;  and 
that  all  necessary  deeds  for  carrying  all  or  any  of  the  provisions 
in  the  said  memorandum  of  agreement  into  full  effect,  should  be 
executed  by  the  parties  thereto  as  Counsel  should  advise;  and 
at  the  cost  of  the  said  John  Sadleir.  That  after  the  date  of  the 
said  memorandum  of  agreement,  it  was  agreed  between  the  plain- 
tiff and  the  said  John  Sadleir,  that  a  sum  of  £2038.  13s.  2d., 
alleged  to  be  then  due  from  the  said  John  Sadleir  to  the  plaintiff, 
should  be  added  to  the  said  sum  of  £14,96 1.6s.  9d.,  and  therewith  be 
secured  by  a  bill  of  exchange,  to  be  accepted  by  the  said  Tipperary 
Joint-stock  Banking  Company,  for  the  sum  of  £17,000;  and  that 
said  John  Sadleir  did,  on  faith  of  the  agreement  expressed  to  be 
contained  in  the  said  memorandum  of  the    12th  of  May  1855, 
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T.  T.  1862.  deliver  to  the  plaintiff  a  bill  exchange  drawn   by  the  said  John 
Common  PUat    _ 

Sadleir  upon,   and  accepted  by,   the  said  Tipperarj  Joint-stock 

Banking  Company,  for  the  som  of  £17,000,  payable  the  Ist  of 
December  1856.  That  said  bill  was  so  accepted  by  said  company 
for  the  accommodation  of  the  said  John  Sadleir,  and  the  said  bank- 
ing company  never  received  any  consideration  for  the  acceptance 
or  payment  of  the  same;  that  when  the  said  bill  of  exchange  fell 
doe  the  said  John  Sadleir  was  not  in  a  condition  to  take  np  same, 
and  the  plaintiff  thereupon,  at  the  request  of  the  said  John  Sadleir, 
consented  to  take,  in  lieu  of  immediate  payment,  the  bills  in  said 
writ  of  summons  and  plaint  mentioned  ;  that  said  company  accepted 
the  said  last  mentioned  bill  for  the  accommodation  of  the  said  John 
Sadleir,  and  that  there  never  was  any  value  or  consideration  for  the 
acceptance  or  payment  of  the  said  bill  by  the  said  company.  That, 
except  as  aforesaid,  there  never  was  any  value  or  consideration  for 
the  endorsement  of  the  said  bill  to  the  plaintiff;  that  afterwards, 
and  after  said  last  mentioned  bill  became  due,  and  before  the  com- 
mencement of  this  suit,  the  plaintiff  repudiated  the  said  agreement, 
and  refused,  and  ever  since  has  refused  and  still  refuses,  to  transfer 
or  convey  the  said  portion  of  said  estate  to  the  said  John  Sadleir, 
or  his  representatives,  in  pursuance  of  said  agreement,  or  in  anywise 
to  fulfil  or  perform  the  said  agreement ;  and  the  said  agreement  is 
still  wholly  unperformed  and  unfulfilled  by  the  said  Thomas  Joseph 
Eyre. 

The  fourth  defence  alleged  that  said  bill  was  accepted  by  the 
said  company  for  the  accommodation  of  the  said  John  Sadleir,  and 
was  endorsed  to  the  plaintiff,  under  the  circumstances,  in  the  manner 
and  for  the  consideration  in  the  last  preceding  defence  mentioned. 
That  said  John  Sadleir,  after  the  making  of  the  said  agreement, 
in  said  last  preceding  defence  mentioned,  by  a  certain  deed  of 
trust  assigned  and  conveyed  his  interest  therein  to  trustees,  upon 
trusts  (among  others)  in  favor  and  for  the  benefit  of  the  said 
banking  company.  That  the  plaintiff  afterwards,  on  the  10th  of 
July  1857,  filed,  in  the  High  Court  of  Chancery  in  England,  his 
bill  of  complaint,  which  was  afterwards  amended,  pursuant  to 
orders  to  that  effect,  against  J.  W.  Burmester,  Andrew  Durham, 
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William  Corry,   George   McDowell,  the  defendant  in  the  present  T.  T.  1862. 

^  .  ,                       .            ,           .    .    ,«      ^     .       r««.                  Common  PUa» 
action,   as  official  manager  by  and  on  behalf  of  ^the  Tipperary      , ' 

Joint-stock  Banking  Company,  William   Francis   Eyre,   Anthony  ^ 

Norris  and  Clement  W.  Sadleir,  as  the  defendants;  which  bill,  m*dowbll. 
amongst  other  things,  stated  that  the  plaintiff  had,  since  the  death 
of  the  said  John  Sadleir,  which  took  place  in  February  1856,  dis- 
covered that  said  agreement  of  13th  of  May  1855  was  a  mere 
fraudulent  contrivance  by  the  said  J.  Sadleir,  for  the  purpose  of 
obtaining  a  fictitious  title  to  the  said  Coolnamuck  estate,  and  of 
concealing  his  having,  in  the  previous  year,  by  forgery  of  the 
plaintiff's  signature,  procured  the  Commissioners  for  the  Sale  of 
Incumbered  Estates  in  Ireland  to  execute  certain  conveyances 
thereinafter  mentioned,  &c. 

The  defence  then  set  out  the  prayer  of  the  bill,  which  was  in 
substance  that  the  agreement  of  the  13th  of  May  1855  should  be 
set  aside  and  cancelled,  and  that  certain  lots  of  the  Coolnamuck 
estate  should  be  conveyed  to  the  plaintiff.  It  then  alleged  that 
the  defendant,  as  such  official  manager,  appeared,  and  did  not 
traverse  the  case  made  by  the  plaintiff;  but,  by  reason  of  such 
statement  and  prayer  of  the  plaintiff  in  his  said  bill  of  complaint, 
he  was  induced  to  enter,  and  did  then  and  there,  as  such  official 
manager,  enter  a  disclaimer  of  any  interest  iti  the  subject-matter 
of  the  said  suit,  or  in  the  said  last-mentioned  lots,  or  under  the 
said  deed  of  trust,  in  favor  of  said  banking  company ;  and  thereby 
the  defendant,  as  such  official  manager,  was  induced  and  caused  to 
change,  and  did  change  and  alter,  his  position  as  such  official  mana- 
ger, and  of  said  banking  company ;  wherefore  the  defendant  says 
that  the  plaintiff  ought  not  now  to  be  heard  to  set  up,  and  is  estop- 
ped from  setting  up,  the  validity  of  said  agreement  of  the  13th  of 
May  1855,  or  to  recover  in  this  action  upon  the  said  bill  of  ex- 
change, &c. 

The  plaintiff  traversed  the  third  and  fourth  defences,  and 
also  replied  to  the  fourth,  that  the  said  bill  was  dismissed  by 
a  side-bar  order.  The  plaintiff  also  demurred  to  the  third 
defence,  upon  the  ground  that  it  did  not  allege  that  the  agree- 
ment had  ever  been  rescinded,   and  that  J.  Sadleir,  or  anyone 
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T.  T.  1862.  deriTiDg  under  him,  had  repudiated  same;  or  that  said  agree- 

%.— V ment  was  not  in  full  force,  or  that  same  was  mutually  rescinded; 

^^  and  that  it  was  therein  admitted  that  said  bill  had  become  pay- 

m'dowbll.  able  before  the  alleged  repudiation  of  the  plaintiff  of  the  said 
agreement.  He  also  demurred  to  the  fourth  defence,  on  the  ground 
that  the  rights  of  the  defendant  were  not  affected  hj  the  proceed- 
ings in  the  abandoned  suit,  and  that  nothing  appeared  to  show 
that  said  agreement  was  not  still  in  force.  The  defendant  likewise 
demurred  to  the  plaintiff's  second  replication  to  the  fourth  defence. 

J,  B.  Murphy  (with  whom  was  Serjeant  Sullivan),  on  behalf 
of  plaintiff. 

Part  of  the  consideration  for  this  agreement  was  the  acceptance 
of  a  third  partj  for  a  portion  of  the  purchase-money  of  the  estate. 
It  is  impossible  that  the  third  party  (the  bank),  represented  here 
by  the  official  manager,  can  escape  their  liability,  unless  a  total 
rescinding  of  the  agreement  be  shown.  The  consideration  for  the 
acceptance  was  not  the  performance  of  the  contract  to  couTey  the 
estate,  but  the  contract  itself:  Stiller  v.  Wesilake{a);  Moggridge 
y.  Jonef  (5).  There  is  no  total  failure  of  consideration  shown  here : 
Mann  v.  Leni{e) ;  Grant  v.  Welchman  (cQ.  The  bill  became  due 
before  the  alleged  repudiation.  With  respect  to  the  other  defejpce, 
the  operation  of  the  disclaimer  was  confined  to  the  suit  in  which 
it  was  pleaded.  That  suit  was  subsequently  abandoned ;  and  no 
change  was  made  in  the  position  of  the  bank,  in  consequence  of 
the  disclaimer:  the  disclaimer  was  not  induced  by  any  misrepre- 
sentation of  fact:  Piekard  v.  Sear${e)\  Howard  v.  Hudion(f)i 
Clarke  v.  Hart  (g).  At  all  events,  the  dismissal  of  the  suit  is  an 
answer  to  the  defence. 

P.  M'Kenna  and  C.  R.  Barry ,  contra. 

The  bank,  having  been  an  accommodation  acceptor,  is  precisely 

(a)  2  B.  &  Ad.  155.  (6)  14  Eut,  486. 

(c)  10B.&C.877.  (cO  16BMt,207. 

(<)  6  Ad.  &  £U.  469.  09  2  EL  &  BI.  K 

(S)  6H.  ofL.  Cm.  633. 
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in  the  same  position,  as  regards  the  plaintiff,  as  If  the  previous  T.  T.  1862. 

salt  had  been  against  J.  Sadleir,  the  drawer  of  the  bill.     In  many      ^ ' 

of  the  cases  relied  upon  at  the  other  side,  there  had  been  a  part  ^ 

performance  of  the  contract.  In  Stiller  v.  Westlake^  the  plaintiff  m'dowell. 
bad  not,  as  here,  repudiated  the  contract.  A  mere  right  of  action 
is  not  a  valuable  consideration  for  an  acceptance :  Wells  v.  Hop- 
kins  (a).  It  is  no  answer  to  say  that  a  suit  might  be  brought 
against  the  plaintiff  for  specific  performance  of  the  agreement  to 
conyey  the  estate.  No  performance  would  be  decreed,  where  its 
enforcement  might  be  injurious  to  third  persons ;  it  could  not  be 
enforced  by  Sadleir's  representatives :  Twining  v.  Morrice  (5).  A 
total  failure  of  consideration  is  an  answer  to  the  action :  AstUy 
y.  Johnson  (e) ;  Pugh  v.  Robinson  (d) ;  Glazebrook  v.  Wood- 
row  (e).  The  effect  of  the  disclaimer  was  to  lead  to  the  abandon- 
ment of  the  suit  in  Equity  in  which  it  was  pleaded.  The  defendant 
could  not  afterwards  retract ;  and  therefore  the  case  comes  within 
Lord  Denman's  decision  in  Piehard  v.  Sears;  and  the  plaintiff  is 
bound  by  his  repudiation  of  the  contract :  Simpson  t.  Accidental 
Death  Insurance  Company  (f). 

Serjeant  Sullivan  replied. 

Cur.  ad.  vuli. 


MONAHAN,   C.  J.  J^^  1^- 

This  case  comes  before  the  Court  upon  demurrers,  filed  by  the 
plaintiff,  to  two  special  defences  of  the  defendant.  The  action  is 
brought  against  the  defendant,  the  official  manager  of  the  Tip- 
perary  Joint-stock  Bank,  on  a  bill  of  exchange,  drawn  by  John 
Sadleir  upon  the  bank,  dated  the  26th  November  1856,  for  the 
sum  of  £17,000,  payable  six  months  after  date,  accepted  by  tlie 
bank,  and  endorsed  by  Sadleir  to  the  plaintiff. — [His  Lordship 
then  proceeded  to  state  the  third  and  fourth  defences  to  the  sum- 
mons and  plaint.] — Now,  the  first  question  which  arises  upon  these 
demurrers  is,  whether  the  mere  non-performance  of  the  agreement 

(a)  5  M.  &  W.  7.  (6)  2  Bro.  C.  C.  326. 

(c)  5  H.  &  N.  137.   ,  (d)  1  E«P.  136. 

(«)  8  T.  R.  367.  09  2  Com.  B.,  N.  S.,  257. 
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T.  T.  1862.  bj  the  plainti£|  and  his  refusal  to  convey  the  estate,  is  a  defence  to 

■^    ^      *     the  action  ?     We  are  of  opinion  that  it  cannot  have  such  an  effect ; 

and  we  consider  that  the  case  of  Spiller  v.   Wesilake(a)  bears 

MCDOWELL,  strongly  upon  this  question.  Indeed  the  facts  there  were  stronger 
in  favor  of  the  defendant  than  in  the  case  now  before  us.  That 
was  an  action,  by  the  payee,  against  the  maker  of  a  note  for  £200, 
payable  on  the  2nd  February  1830,  and  there  was  an  agreement 
by  the  plaintiff,  made  concurrently  with  the  making  of  the  note, 
whereby  the  plaintiff  undertook,  in  consideration  of  £200,  paid 
and  secured,  and  of  £1140  to  be  paid  on  the  2nd  February  then 
next,  to  convey  certain  lands  to  the  defendant.  It  appeared  that 
the  promissory  note,  which  was  passed  to  secure  the  £200  men- 
tioned in  the  agreement,  became  due  on  the  day  upon  which  the 
balance  of  the  purchase-money  was  to  be  paid,  and  the  lands  to  be 
conveyed.  The  defence  pleaded  was,  the  general  issue,  in  the  old 
form  ;  and  evidence  was  given  to  show  that  the  plaintiff  was  not  in  a 
situation  to  convey,  and  did  not  in  fact  do  so  at  the  time  stipulated, 
or,  as  I  collect,  at  all ;  and  thus  the  question  arose,  whether  the 
fact  of  the  non-conveyance  and  non-performance  of  the  agreement 
was  a  defence  to  the  action  ?  The  Court  was  of  opinion  that  if 
the  agreement  were  contained  in  one  instrument,  and  that  its  effect 
were  that  the  money  should  be  paid  and  the  conveyance  executed 
on  the  same  day,  that  the  non-performance  of  the  plaintiff's  part 
of  the  contract  would  be  a  defence  to  the  action  for  the  purchase- 
money  :  but  they  held  that  the  fact  of  a  negociable  security  having 
been  taken  separately  from  the  instrument  containing  the  agree- 
ment, showed  that  the  intention  of  the  parties  was,  that  the  note 
should  be  paid  at  all  events ;  and  they  accordingly  refused  to  set 
aside  the  verdict  found  for  the  plaintiff. 

Independently  of  that  case,  there  is  the  case  of  Moggridge  v. 
Jones  (5),  and  several  others  to  which  I  need'  not  refer,  which 
establish  the  principle  that  where  an  agreement  is  entered  into^ 
the  consideration  for  which  is  a  promise  to  pay  money  on  a 
particular  day,  and  where,  by  its  terms,  the  time  for  performing 
the  agreement  may  be  a  day  subsequent  to  that  fixed  for  the 

(a)  2  B  &  Ad.  155.  (6)  14  East,  486. 
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payment  of  the  money,  there,  from  the  very  nature  of  the  trans-  T.  T.  1862. 

Common  Pleas 
action  itself,  the  agreement  to  perform,  and  not  the  actual  perform-      v^ii— v ' 

ETIIE 

ance,  is  to  be  regarded  as  the  consideration.      So  here,   it  was  ^ 

agreed  that  a  bill  of  exchange  was  to  be  given,  payable  on  a  m*dowell. 
particular  day.  There  was  an  agreement  on  the  part  of  Eyre 
to  convey,  but  no  time  was  fixed  for  the  conveyance;  and  that 
time  might  not  have  arrived  when  the  bill  became  due.  There- 
fore it  would  be  impossible  to  hold,  in  this  case,  that  the  execution 
of  the  conveyance  was  the  consideration  of  the  bill.  On  the  con- 
trary, the  consideration  for  the  giving  of  the  bill  was  the  promise 
to  execute  a  deed  of  conveyance.  In  fact,  the  first  bill  became 
due  several  months  before  the  plaintiff  was  asked  to  convey, 
and  before  the  time  for  executing  the  deed  had  an*ived;  and 
the  reason  stated  in  the  pleadings  for  the  accepting  the  bill  of 
exchange  now  sued  on,  is  not  the  fact  of  any  difficulty  to  make 
out  title  or  inability  to  perform  the  plaintiff's  part  of  the  agree- 
ment, but  that  John  Sadleir  was  not  in  a  state  to  pay  the  original 
bill;  so  that  in  fact  the  consideration  of  the  present  bill,  now 
sued  on,  was  an  overdue  bill,  for  the  payment  of  which  the  present 
bill  was  given.  It  is  not  suggested  the  defendant  could  have  had 
any  defence. 

Having  said  so  much  as  to  the  refusal  to  convey,  relied  upon 
in  the  present  defence,  I  next  come  to  the  other  allegation — 
namely,  that  the  plaintiff  Eyre  repudiates  the  agreement  It  is 
not  alleged  that  John  Sadleir  or  his  representatives  assented  to 
this  repudiation ;  and  it  requires  no  authority  to  show  that,  with- 
out the  assent  of  the  other  party,  one  party  to  an  agreement 
cannot  put  an  end  to  it.  If  both  concur,  then  it  becomes  an 
act  of  rescision;  and,  in  that  case,  if  money  had  been  paid  on 
foot  of  the  contract,  it  might  be  recovered  back,  provided  the 
agreement  were  totally  rescinded.  But  there  is  nothing  here  to 
show  that  Sadleir  had  not  a  perfect  right  to  sue  on  this,  as  a 
binding  agreement,  sb  far  as  Eyre  was  concerned ;  and  therefore 
as  the  repudiation,  by  one  party,  is  no  rescision  of  the  contract, 
we  are  of  opinion  that  the  demurrer  to  this  defence  is  well  founded 

Then,  as  to  the  other  defence,  that  states,  in  addition  to  the  matters 
VOL.  13.  59  L 
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T.  T.  1862.  stated  in  the  previous  defence,  that  Eyre  filed  a  bill  in  the  Court 

Common  Pleas      .  ^.  .      ^     ,      ,  .         ,         ,  ..       , 

^»   y   1.^     of  Chancery  m  England,  stating  that  the  agreement  was  fraudu- 

^^  lent,  and  prajdng  that  he  might  not  be  bound  to  perform  it ;  and  that 

m'dowbll.  he  made  Mr.  McDowell  a  party  to  that  bill ;  and  that  the  latter, 
acting  on  the  statements  on  that  bill,  filed  a  disclaimer ;  and  that  the 
bill  was  aflerwards  dismissed  for  want  of  prosecution.  Is  it  pos- 
sible that  that  can  be  a  defence  to  the  present  action  ?  It  was 
argued  that  the  case  of  Piekard  v.  Seara^  which  is  now  so  con- 
stantly cited,  both  here  and  in  Westminster,  in  the  absence  of 
other  authority  bearing  on  the  case,  establishes  the  principle  that 
wherever  one  party  makes  a  representation  to  another,  and  the 
other,  in  consequence,  changes  his  condition,  that  the  party  making 
the  representation  is  estopped,  and  cannot  controvert  the  existence 
of  the  state  of  facts  which  induced  the  other  party  to  alter  his 
condition.  It  is  accordingly  said  that  the  defendant  changed  his 
condition,  by  the  disclaimer  which  he  was  induced  to  make.  We 
have  no  doubt  but  that  Piekard  v.  Sears  is  good  law,  as  explained 
by  Howard  v.  Hudson  (a)  and  by  Freeman  v.  Cooke  (b)  ;  and  the 
rule  now  established  is,  that  the  mere  fact  of  a  man  having  made 
a  representation,  will  not  bind  him  afterwards,  unless  he,  in  terms, 
make  it  to  a  party  in  order  to  induce  him  to  do  a  particular  act ; 
and  therefore  it  must  be  made,  not  only  to  the  other  party,  but 
likewise  for  the  express  purpose  of  his  acting  upon  it,  and  the 
other  party  must  have  acted  so  as  to  alter  his  condition  in  con- 
sequence of  the  representation  so  made  to  him.  So  the  law  is 
laid  down  in  Howard  v.  Hudson  and  in  Freeman  v.  Cooke. 
With  respect  to  the  statements  contained  in  this  bill,  filed  in  the 
Court  of  Chancery,  everybody  knows  that,  except  for  the  pur- 
poses of  the  suit,  the  statements  in  a  bill  are  no  evidence  against 
the  plaintiff  of  the  truth  of  the  facts  so  stated.  It  therefore 
occurs  to  us  impossible  to  hold  that  the  plaintiff  Mr.  Eyre  made 
the  statements  contained  in  the  bill  filed  by  him,  to  the  defendant 
McDowell,  for  the  purpose  of  inducing  him  to  file  a  disclaimer 
in  the  cause,  which,  as  far  as  we  see,  was  filed  without  any  com- 
munication with  the  plaintiff,  and  not  in  consequence  of  any  act 

(a)  2.  £U.  &  Bl.  1.  (6)  2  Exch.  660. 
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or  representation  of  his.    Further,  how  can  it  be  said  that,  by  the  T.  T.  1862. 

filing  of  a  disclaimer,  in  a  suit  which  had  been  dismissed  for  want  of     t — ^ * 

prosecution,  the  condition  of  the  defendant  is  in  any  way  altered  or  ^ 

prejudicially  affected?  m'dowsll. 

Therefore,  we  are  of  opinion  that  neither  of  these  pleas  can  be 
sustained,  and  that  the  demurrers  are  well  founded.  We  stated,  on 
a  former  occasion,  when  liberty  was  sought  to  file  equitable  defences, 
that  the  Court  of  Chancery  was  the  proper  Court  to  resort  to  for 
relief;  and  nothing  we  have  said  here,  in  holding  these  pleas  to  be 
bad,  is  to  be  taken  as  expressing  any  opinion  of  ours  that  the 
defendant  may  not  have  ample  relief  in  the  Court  of  Chancery. 
All  we  decide  is,  that  these  pleas  amount  to  no  legal  defence  in 
bar  of  the  plaintiff's  action :  and  therefore  we  must  allow  the 
demurrers  taken  by  the  plaintiff  to  defendant's  pleas. 


E.  T.  1862. 
April  30. 
BENNETT  v.  SCOTT.  X.  T,  1862. 

i%30. 

This  was  an  application  on  the  part  of  the  plaintiff,  for  a  certificate,  A"*  ^on  waa 

'^^  ^  '^  *  *  brought  for  the 

pjirsuant  to  the  97th  section  of  the  Common  Law  Procedure  Amend-  breaking  of  a 

dam,andlihere- 
ment  Act  1866,  that  the  cause  was  one  which  could  not  haye  been  by  causing  an 

nnnsnal  qnan- 

tried  in  the  Civil-bill  Court ;  or  that,  although  it  could  have  been  titj  of  water 

•    1  .       1      ^.   .1  .  .««  ^  .  ^  «        .    1   .  «  to  flow  to  the 

tried  in  the  Civil-bill  Court,  it  was  a  fit  case  to  be  tried  in  one  of  plaintiff's  mill, 

the  Superior  Courts.  ^^rS^t   J^e 

The  first  count  of  the  summons  and  plaint  stated,  that  before  and  ^o^kmg. 

The  second 
count  charged 
the  defendant  with  haying  deepened  the  channel  of  a  certain  stream,  and  haymg 
caused  same  to  flow  in  an  unusual  direction,  so  as  to  damage  the  plaintiff's  pre- 
mises. The  defendant  pleaded  to  both  counts,  by  way  both  of  demal  and  justifi- 
cation. 

The  case  was  referred,  at  the  trial,  to  arbitrators,  whose  award  was  to  be  entered 
as  the  verdict  of  the  jury,  and  they  ultimately  found  for  defendant  on  the  first 
count,  and  for  plaintiff  on  the  second  count. — He^d,  upon  a  motion  for  a  certificate, 
under  the  97th  section  of  the  Common  Law  Procedure  Amendment  Act  1856,  that 
the  case  was  fit  to  be  tried  in  one  of  the  Superior  Courts,  notwithstanding  that  the 
parties  resided  within  the  same  jurisdiction,  that  in  consequence  of  the  reference, 
the  Court  had  jurisdiction  to  grant  the  certificate  at  this  stage  of  the  cause,  and  that 
it  was  a  proper  case  for  so  doing. 
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BENNETT 

9. 

8COTT. 


£.  T.  1862.  at  the  time  of  the  committiDg  of  the  grievances  by  the  defendant, 

Comnum  Pleas    ,        ,  .     .^  ,      -  „  ,     -  ..!«•. 

the  plaintiff  waa  lawfully  possessed  of  a  certain  mm  and  premises, 

with  the  appurtenances,  near  unto  a  certain  stream  of  water  running 
near  the  said  mill  and  premises ;  and  by  the  side  and  bank  of  which 
said  stream,  there  then  was,  and  of  right  ought  to  have  been,  &&, 
a  certain  dam  or  barrier  for  the  purpose  of  preventing  the  water 
of  the  said  stream  from  running  to  the  said  mill ;  yet  the  defendant, 
on  the  1st  of  December  1868,  and  on  divers  other  days,  cut  open, 
destroyed  and  removed  the  said  dam  or  barrier,  and  thereby  and 
otherwise  caused  divers  large  quantities  of  the  water  in  the  said 
stream  to  flow  to  the  said  mill  of  the  plaintiff,  which  would  other- 
wise have  run  and  flowed  away  from  the  same ;  and  also  caused 
quantities  of  the  water  of  said  stream  to  be  penned  and  forced  back 
against  the  wheel  oi  the  plaintiff's  mill;  and  thereby  the  plaintiff 
was  on  those  several  days  and  times  hindered  and  prevented  from 
working  his  said  mill  so  extensively  and  advantageously  as  he 
otherwise  would  have  done,  &c.  <S:c. 

The  second  count  was  for  having  wrongfully  widened,  deepened 
and  enlarged  the  bed  and  channel  of  a  certain  stream,  and  having 
kept  and  continued  same  widened,  deepened  and  enlarged,  and 
thereby  having  prevented  the  water  of  said  stream  from  running 
and  flowing  along  its  usual  and  regular  course,  and  in  its  usotl 
calm,  moderate  and  smooth  manner,  unto  and  past  the  lands  and 
premises  of  the  plaintiff,  as  the  same  would  have  done ;  whereby 
the  water  of  the  said  stream  ran  and  flowed  in  a  different  direction 
or  channel,  and  with  much  greater  force,  &C.,  unto  and  against  the 
bank  and  premises  of  the  plaintiff,  and  damaged  same,  &c. 

The  third  count  charged  the  defendant  with  having  broken  and 
entered  the  plaintiff's  lands  and  dug  up  the  soil,  and  taken  divers 
cart-loads  of  earth  and  stones,  &c 

The  fourth  count  was  in  part  for  the  conversion  of  divers  loads  of 
clay,  gravel,  and  sand. 

The  defendant  pleaded  first,  to  first  count,  a  denial  of  the  plain- 
tiff's right  to  the  dam  or  barrier,  as  alleged. 

Secondly  and  thirdly,  to  first  count,  pleas  justifying  the  removal 
of  said  dam  and  barrier  by  the  defendant,  as  a  riparian  proprietor. 
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Fourthlj,  to  80  much  of  first  count  as  complained  of  the  cutting  £.  T.  1862. 
off  and  removing  said  dam,  and  thereby  causing  said  water  to  fiow     s— ^y/ 
as  therein  mentioned,  a  denial  of  so  much  of  the  complaint. 

Fifthly,  to  second  count,  a  traverse  of  the  widening,  &c.  &c.,  of 
the  bed  or  channel. 

I^ixthly,  to  second  count,  a  plea  of  justification. 

Seventhly,  to  second  count,  that  the  causes  of  action,  or  any  of 
them,  &c.,  did  not,  nor  did  any  of  them,  accrue  within  six  years 
before  the  commencement  of  the  suit. 

Eightly,  to  third  count,  a  denial  of  the  breaking  and  entering. 

Ninthly,  to  third  count,  that  the  lands  therein  mentioned  were 
not,  at  the  time   therein  mentioned,   the  lands  of  the   plaintiff. 

Tenthly,  to  third  count,  a  plea  justifying*  so  much  of  the 
alleged  trespass  as  complained  of  the  entering,  digging  up  the 
soil,  &c.,  the  breaking  to  pieces,  damaging  and  spoiling  points  of 
earth,  &c.,  on  the  ground  that  the  plaintiff  had  encroached  on 
the  adjoining  land  of  defendant. 

Eleventhly,  to  fourth  count,  a  denial  of  the  alleged  conversion. 

Twelfthly,  a  denial  that  the  goods  therein  mentioned,  were 
the  goods  of  the  plaintiff. — ^Issues  accordingly. 

The  cause  came  on  for  trial  before  the  Lord  Chief  Justice,  at  the 
Queen's  County  Summer  Assizes  of  1861.  After  the  jury  had  been 
sworn,  it  was  suggested  that  the  case  might  more  conveniently  be 
referred  to  the  award  of  three  of  the  jury ;  a  consent  was  accordingly 
entered  into  between  the  plaintiff  and  the  defendant,  that  all  matters 
in  dispute  in  this  action  be  referred  to  Henry  S.  Perry,  G^rge 
Neale,  and  Charles  Thompson,  three  of  the  jurors,  &c.;  the  Registrar 
of  the  Lord  Chief  Justice  to  enter  a  verdict  for  either  party,  and  to 
fill  up  the  issue  paper  according  to  such  such  finding,  &c. ;  that  such 
award  be  made  by  them,  or  any  two  of  them,  within  one  month 
from  the  date  thereof,  or  such  other  time  as  they  or  any  two  of 
them  should  appoint;  and  with  full  liberty  to  examine  witnesses, 
and  receive  evidence  on  oath,  and  call  for  documents,  and  to 
call  in  the  assistance  of  an  engineer,  &c. ;  the  codts  of  said  engi- 
neer and  arbitration,  to  be  costs  in  the  cause.  On  the  6th  of 
August    following,   the   arbitrator  made  the  following  award : — 
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E.  T.  1862.  '^We  are  of  opinion   that  tfa«  water  of  the  riTer  Gnllj,  on  its 

Common  Pleas    ,       .     ,  ,       ,  ,        .         .  ,       .         .  /.     i 

^arnval  at  the  dam  or  barrier  situate  at  the  junction  of  the 

*'  baronies  Clanwallagh,  Uppercross,  Maryborough  West,  separated 

"itself  into  two  parts;  one  portion  (that  being  the  greater)  passing 

"  by  the  points  marked  E  and  O,  on  the  plan  on  which  we  have 

"inscribed  our   initials   (which   accompanies  the  award),   to  the 

"bridge  of  Gutnaelea ;  and  the  other,   being  the  lesser  portion, 

"by  the  barony  boundary  (A   B),   to  a  junction  with  the  first 

"portion  at  the  point  marked  P  on  the  plan  of  award. 

"We  find  that  the  channel  oa  the  barony  boundary  between 

"the  parts  mailed  X  and  B,  on  the  plan  referred  to,  was  sunk 

"to  a  depth  of  18  inches;  and  that  fiUing  should  be  restored 

"  or  a  weir  or  wctk  placed  in  substitution  of  same,  to  that  original 

"level  at  lett^  X;  which  weir  or  work  should  have  its  crest  at 

"the  level  of  two  feet,  under  the  head  of  a  stake  on   the  dam 

"at  present  existing  at  letter  X.    We  are  further  of  opinion 

"that  all  the  other  obstructions  in  both  channels  should  be  re- 

"  moved  at  the  joint  expense  of  plaintiff  and  defendant*" 

(Signed).    "  Charles  Thompson. 

"Georqe  Neale. 

"Henby  S.  Peert." 
*<  Dated  the  5th  of  day  of  August  1861." 

In  the  following  Term  the  plaintiff  applied  to  this  Court  for 
an  order  that  a  verdict  for  nominal  damages,  with  full  costs, 
be  entered  for  him ;  or  if  the  Court  were  of  opinion  that  the 
award  of  the  arbitrators  was  imperfect,  and  that  the  matters 
therein  mentioned  were  insufficient  to  enable  the  Court  to  adju* 
dicate  upon  the  rights  of  the  parties,  that  the  Court^do  refer  the 
matter  of  the  submissipn  back  to  the  arbitrators  for  their  consi- 
deration and  adjudication,  and  with  such  directions  as  the  Court 
should  think  fit.  Upon  hearing  this  motion,  the  Court  ordered  that 
the  matter  of  the  submission  in  this  case  be  referred  back  to  the 
arbitrators  for  further  consideration,  and  that  said  arbitrators 
do  insert  on  the  issue  papers  replies  to  the  several  queries 
contained  therein,  &c. 

The  arbitrators  accordingly  found  for  the  defendant  on  the  first. 
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second  and  third  issues,  and  for  the  plaintiff  on  the  fourth,  fifth,  £.  T.  1862. 

Common  Pleas 
sixth  and  seventh.   They  did  not  find  on  the  remainder  of  the  issues. 

They  assessed  damages  in  favor  of  the  plaintiff  at  £2.  10s.     The 

findings  were  afterwards  endorsed  on   the  postea^  and  judgment 

entered  for  the  plaintiff. 


BENNETT 

V. 

SCOTT. 


J.  T.  Ball  (with  whom  was  Levinge)^  in  support  of  the  above 
motion. 

The  arbitrators  had  no  jurisdiction  to  grant  such  a  certificate,  nor 
could  the  Judge  at  the  trial  have  done  so  by  anticipation ;  conse- 
quently the  Court  above  have  power  to  do  so,  and  the  application  is 
not  too  late.  The  action  was  brought  to  establish  a  right,  which  the 
verdict,  though  for  a  nominal  amount,  has  established.  M^Alister 
▼*  Callan  (a)  is  precisely  in  point. 

Maedonogh  and  Martin^  contra. 

The  plaintiff  has  made  no  affidavit  in  support  of  this  motion. 
The  first,  second,  and  third  issues,  on  the  first  count,  have  been 
found  in  favour  of  the  defendant ;  and  that  portion  of  the  record 
alone  involves  any  question  of  right.  The  Court  has  no  jurisdic- 
tion to  entertain  the  motion.  The  order  of  reference  ought  to  have 
reserved  power  to  the  arbitrators  to  give  a  certificate  for  costs. 
Wherever  a  trial,  or  a  proceeding  equivalent  thereto,  takes  place, 
the  certificate  ought  to  be  given  by  the  presiding  Judge  or  officer : 
Brophy  V.  Jones  (b);  Cooper  v.  Pegg{c)\  Reid  v.  Aihby{d)\ 
Wigens  v.  Cooke  (e);  Swinglehurst  ▼•  Akham(J)\  WaUen  v. 
Smith  (g) ;  Perrg  v,  Dttnne  (A). 


Levingey  in  reply. 


Cur,  ad.  vtUi. 


(a)  4  Ir,  Jnr..  N.  S.,  4.  (b)  8  Ir.  Com.  Law  Rep.  240. 

(c)  16  C.  B.  264.  (<y  13  C.  B.,  N.  S.,  897. 

(e)  6  C.  B.,  N.  a,  784.  (/)  3  T.  R.  ISa 

dr)  5  M.  4  W.  139. 
(A)  12  Law  Jour.,  N.  S.,  Q.  B.,  351. 
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T.  T.  1862. 
Common  PUas 


MofdO. 


MONAHAN,    C.J. 

This  caae  comes  before  the  Court  upon  an  application,  on  the 
part  of  the  plaintiff,  for  a  certificate  or  order,  pursuant  to  the  97th 
section  of  the  Common  Law  Procedure  Amendment  Act  (1856), 
either  that  the  cause  was  one  which  could  not  be  tried  in  the  Civil- 
bill  Court,  or,  though  it  could  be  tried  in  the  Civil-bill  Court,  that 
it  was  a  fit  case  to  be  tried  in  the  Superior  Court.  The  facts  of  the 
case,  so  far  as  we  can  collect  them  from  the  pleadings,  the  affidavit 
of  the  defendant  (none  having  been  made  by  the  plaintiff),  and 
some  documents  produced  in  Court  bj^  Mr.  Courtenay,  the  Registrar 
of  the  Lord  Chief  Justice,  are  these : — The  action  was  brought 
against  the  defendant,  to  recover  damages  for  the  alleged  disturb- 
ance of  a  water-course,  to  which  the  plaintiff  claimed  to  be  entitled. 
The  summons  and  plaint  contained  several  counts,  and  the  defendant 
pleaded  several  special  pleas,  in  which  he  asserted  a  right  to  the 
water,  and  justified  the  acts  done  by  him.  The  case  was  originally 
tried  in  \he  county  of  Kildare,  before  the  Lord  Chief  Justice  and  a 
special  jury,  who  were  unable  to  agree  to  a  verdict.  It  appears 
that  an  order  was  subsequently  made  to  change  the  venue  from 
Kildare  to  the  Queen's  County,  upon  the  allegation  that  a  view 
would  be  material  and  necessary  for  the  fair  trial  of  the  action. 
Accordingly  the  record  came  down  for  trial  at  the  Queen's  County 
Summer  Assizes  of  1861 ;  and  I  collect,  partly  from  the  statement 
of  Counsel,  and  partly  from  the  affidavit  before  the  Court,  that  the 
jury  consisted  of  the  viewers,  and  of  others  who  had  not  seen  the 
premises.  After  the  jury  was  sworn,  it  occurred  to  the  parties  that, 
from  the  nature  of  the  case,  it  would  be  more  satisfactory  not 
to  have  it  tried  in  the  ordinary  way,  but  to  have  it  referred  to 
some  members  of  the  jury.  The  names  of  the  twelve  jurors  who 
had  answered  were  thereupon  put  into  a  box,  aud  three  arbitrators 
were  selected  from  it  by  lot.  It  was  then  agreed  that  the  decision  of 
two  out  of  these  three  should  be  binding,  and  that  they  should  fill 
up  the  issue  paper  for  the  whole  twelve  jurors ;  and  Mr.  Courtenay 
was  directed  to  make  up  the  postea  from  the  issue  paper,  so  to  be 
filled  up  by  the  arbitrators,  as  if  the  verdict  had  been  had  before  the 
Lord  Chief  Justice.     The  three  jurors  were  a  considerable  time  in 
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making  thtir  award,  and  %h%j  did  not  nakd  it  in  compliance  with  E.  T.  1861. 
the  tenuB  of  the  reference.  They  did  not  answer  the  issues  terto-  _  ^  > 
<f m,  as  they  ought  to  have  dene.  The  matter  came  hefore  this 
Courts  and  we  returned  the  issue  paper  to  the  arbitrators,  with 
directions  to  fill  it  up  correctly,  which  they  did,  with  the  assistance 
of  Counsel,  finding  some  of  the  issues  for  the  defendant,  and  others 
for  the  plaintiff.  There  was  howeyer  this  difference  between  the 
respective  findings,  that,  as  regards  those  in  favor  of  the  defendant, 
the  arbitrators  were  unanimous;  whereas  two  only  agreed  to  the 
findings  made  in  fitvor  of  the  plaintiff,  and  the  third  arbitrator  dis- 
sented. However,  no  application  could  be  made  to  us  to  disturb 
these  findings,  founded  on  this  circumstance,  nor  was  any  question 
raised  but  that  they  should  be  entered  on  the  posiea  as  the  verdict 
of  the  jury ;  and  accordingly  th^  were  so  entered,  with  £2. 10s.  Od. 
damages,  and  the  plaintiff  entered  judgment,  and  furnished  his  costs 
for  taxation.  It  appearing,  then,  that  both  parties  resided  within 
the  same  Civil-bill  jurisdiction,  it  was  insisted,  before  the  Taxing 
Officer,  that  he  had  no  power  to  tax  the  costs,  plaintiff  not  being 
entitled  to  any,  under  the  97th  section  of  the  Act  of  1656.  This 
matter  is  now  brought  before  us  for  the  purpose  of  obtaining  from 
the  Court  an  order  or  certificate,  such  as  I  have  stated,  to  do  so. 
The  terms  of  consent,  entered  into  at  Nisi  Prius,  to  refer  the  cause, 
were  as  follows. — [His  Lordship  read  the  consent] — The  question  at 
present  before  us  is,  whether  or  not  this  Court  has  jurisdiction  to 
grant  the  order  or  certificate,  as  sought  for  ?  The  defendant  says  that 
there  has  been/  in  point  of  fact,  a  trial  in  this  case,  and  therefore 
that,  under  the  Act,  the  Court  has  no  jurisdiction  to  make  the  order, 
and  that  the  certificate  should  have  been  obtained  from  the  Lord 
Chief  Justice.  The  plaintiff,  on  the  other  hand,  says  that  there  was 
no  such  trial  here  as  the  Act  of  Parliament  contemplated ;  which 
ought  to  be  a  trial  presided  over  by  a  Judge,  who  would  thus  have 
bad  an  opportunity  of  exercising  his  discretion  with  reference  to  the 
propriety  of  granting  or  withholding  a  certificate :  that,  although  it 
could  not  be  denied  that  the  jury  were  sworn,  yet  that  the  verdict 
was  not,  in  pomt  of  fact,  found  by  them ;  and  that  the  foreman  of  the 
jur^  did  not,  if  that  were  material,  even  go  through  the  form  of 
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£.  T.  1 862.  signing  the  issue  paper,  having  refused,  I  believe,  to  do  so  unless  he 
and  the  other  jurors  got  the  usual  special  jury  fee  of  twelve  guineas. 
The  first  question  which  arises  is,  is  this  a  cause  in  which  the  Chief 
Justice  could,  or  ought,  to  have  granted  a  certificate,  under  the 
section  of  the  Act  referred  to?  It  has  been  said  that  it  is  cus- 
tomary to  ask  the  Judge  to  give  a  certificate,  when  the  jury  have 
retired  to  consider  their  verdict ;  but  it  should  also  have  been  said 
that  such  is  the  practice  where  the  parties  assent  that  the  verdict 
may  be  received  by  the  Registrar,  in  the  absence  of  the  Judge.  The 
question  here  however  is,  whether  the  Judge  had  any  jurisdiction 
whatever,  in  the  present  case,  to  grant  a  certificate,  pursuant  to  the 
97th  section  of  the  Act  of  Parliament  ? — [His  Lordship  read  the 
section.] — It  appears  to  me  as  perfectly  clear  that,  until  the  case  has 
terminated,  and  the  Judge  knows  what  the  finding  of  the  jury  is,  it 
is  impossible  for  him  to  give  any  certificate.  There  may  be  several 
counts  in  the  declaration,  with  an  issue  raised  upon  each ;  the  jury 
may  find  some  of  the  issues  in  favor  of  the  plaintiff*,  and  the  remain- 
der for  the  defendant;  and  therefore  I  think  that  it  never  was 
contemplated  by  the  Act  of  Parliament  that  the  Judge  should  certify 
until  the  termination  of  the  trial.  In  Brophy  v.  Jonei  (a),  it  was 
decided  that  the  Judge  must  certify  at  the  trial ;  and  that,  if  he 
should  do  so  on  the  day  following,  the  certificate  would  not  be 
within  the  Act  of  Parliament.  Now,  what  are  the  facts  before  us  ? 
The  case  was  called  on,  and  immediately  referred,  in  the  way  I  have 
already  mentioned.  It  cannot  vary  the  construction  of  the  Act,  as 
applied  to  this  case,  that  it  so  happened  that  the  Chief  Justice 
might  have  known,  from  the  former  trial,  what  were  the  facts. 
Here  a  very  serious  question  would  necessarily  depend  upon  the 
findings  which  the  jury  would  make,  as  to  whether  it  were  a  proper 
ease  in  which  to  grant  a  certificate ;  and  therefore,  when  the  case 
was  referred,  it  was  not  proper  for  the  Chief  Justice  then  to 
decide  upon  the  granting  of  a  certificate ;  he  moreover  could  not 
have  done  so  during  the  Assizes,  inasmuch  as  nearly  six  months 
elapsed  before  the  completion  of  the  award.  It  may  then  be  said 
that  provision  ought  to  have  been  made  in  the  order  of  reference 

(a)  8  Ir.  Com.  Law  Bep.  240. 
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that  the  three  jurors,  if  ho  undertook  the  reference,  should  have  £.  T.  1862. 

«        ,  ,  .       ,     .      Common  Pleas 

power  to  grant  the  certificate.     But  the  answer  to  that  simply  is, 

that  the  plaintiff  or  his  Counsel,  in  all  prohabilitj,  would  not 
consent  that  such  a  power  should  be  delegated  to  three^  country 
gentlemen,  being  advised  it  was  his  right  to  have  the  certificate 
from  the  Court ;  and  I  confess  that  I,  for  one,  if  acting  as  Counsel 
for  a  plaintiff,  would  never  advise  him  to  submit  his  right  to  costs, 
in  such  a  case,  to  such  a  tribunal. 

The  question  then  we  have  to  decide  is,  is  this  a  case  in  which 
we  have  jurisdiction  under  the  statute,  to  make  the  order  required  ? 
I  think  it  impossible  to  doubt  that  the  intention  of  the  Legislature 
was,  that  if  the  case  was  one  which  could  not  or  ought  not  to  be 
tried  in  the  Civil-bill  Court,  the  plaintiff  should  be  entitled  to  the 
costs  of  the  proceedings  in  the  Superior  Court ;  and  that  in  all  such 
eases  there  either  should  be  a  trial  or  there  should  not :  if  a  trial,  the 
Judge  before  whom  the  trial  was  had  is  the  person  to  certify ;  if  no 
trial,  the  Court  in  which  the  action  is  pending.  This  being,  as  far 
as  I  can  form  an  opinion,  the  intention  of  the  Legislature,  it  would 
seem  to  follow  that  the  Court  should  have  the  power  to  grant  the 
certificate  or  make  the  order,  in  any  case  in  which  there  has  not 
been  a  trial  at  which  a  Judge  could  have  granted  the  certificate. 
This  however,  does  not  depend  on  mere  abstract  reasoning,  because 
it  appears  that  the  Court  of  Queen's  Bench,  on  the  3rd  of  November 
1858,  in  the  case  oiM^Alister  v.  Callan  (a),  decided  this  very  ques- 
tion. Li  consequence  of  a  suggestion  that  there  may  have  been  some 
inaccuracy  in  the  report  of  that  case,  I  have  obtained  a  copy  of 
the  order  made  by  the  Queen's  Bench ;  by  which  it  appears  that 
the  case  actually  went  down  to  trial,  that  the  jury  were  sworn,  and 
the  case  was  then  referred  to  three  of  the  jury,  who  filled  up  the 
issue  paper ;  and,  consequently,  that  case  is  identical  with  the  one 
before  us.  The  findings  were  afterwards  amended  by  consent,  and 
then  the  question  arose,  as  to  whether  the  Court  had  jurisdiction 
to  make  an  order  ?  It  was  argued  there,  on  behalf  of  the  plaintiff, 
that  there  had  been  no  trial,  inasmuch  as  the  case  had  been  referred 
to  arbitrators,  who  had  no  power  to  certify;  and  although  on  reading 

(a)  4  It.  Jur.,  N.  S.,  4. 
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£.  T.  1862.  the  recoid  U  wmild  appear  as  if  tha  casaa  had  been  tried,  jet  in 
point  of  faet  the  caae  was  one  m  which  it  woald  have  been  impos- 
sible that  the  Judge  oould  have  granted  a  certificate.  On  the  other 
side  it  was  admitted  that,  though  it  appeared  bj  the  record  that 
there  was  a  triid  before  a  Judge,  jet  that  in  fact  there  was  none. 
The  Lord  Chief  Justice  said  that,  though  there  had  been  a  sort 
of  trial,  jet  that  bj  consent  the  matter  had  been  referred  to  parties 
under  circumstances  in  which  the  Judge  could  have  no  power  to 
certifj,  and  therefore,  that  there  had  not  been  such  a  trial  as  in 
point  of  fact  gave  the  Judge  power  to  grant  a  certificate ;  and  by 
the  order,  which  I  now  hold  in  mj  hand,  a  certificate  was  granted 
such  as  we  are  now  called  on  to  make.  Are  we  now  to  orerrule 
that  case?  The  case  has  been  argued  rerj  fullj  bj  Mr.  Maedonoffh 
and  Mr.  Martin^  on  behalf  of  the  defendant,  and  thej  have  referred 
us  to  several  cases  decided  in  England,  and  particularlj  to  the  case 
of  Cooper  v.  Pegg  («).  The  facts  of  that  case  were  these : — ^Bj  an 
order  of.  Nisi  Prius,  a  verdict  was  entered  for  the  plaintiff  for 
£500  damages,  subject  to  the  award  of  an  arbitrator,  to  whom 
the  case  was  referred,  and  who  was  therebj  empowered  to  change 
iht  verdict  either  into  one  for  the  defendant,  or  into  such  amount 
for  the  plaintiff  as  he  should  think  proper.  He  ultimatelj  directed 
that  the  verdict  for  the  plaintiff  should  stand,  but  that  the  damages 
should  be  reduced  to  one  farthing.  The  question  then  arose,  not  as 
here,  whether  the  Court  had  jurisdiction,  but  whether  the  plaintiff 
was  entitled,  ex  dehitOy  to  get  hb  costs,  and  that  depended  upon 
the  terms  of  the  2nd  section  of  the  English  Act,  the  8  &  4  Vte^ 
c.  24,  which  is  verj  different  from  the  Act  in  force  here.  The 
substance  of  that  enactment  is,  that  where  parties  shall  recover 
bj  the  verdict  of  a  jurj  less  than  40s.,  thej  shall  not  be  entitled 
to  costs,  unless  the  Judge  shall  certifj;  but  it  does  not  provide 
for  anj  other  case  than  that  of  a  certificate  to  be  granted  bj 
a  Judge  or  other  presiding  officer.  In  case  that  there  were  no 
verdict,  and  that  judgment  were  otherwise  obtained,  no  matter  how 
frivolous  might  have  been  the  cause  of  action,  the  officer  would 
have  had  no  alternative  but  to  tax  the  plaintiff's  costs ;  but  in  the 

(a)  16  C.  B.  264. 
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caae  referred  to,  as  the  Court  were  nnaMe  to  My  that  the  judg-  E.  T.  1862. 

.     ^  ,  ,      .      ,  ,.      ,  ,        ,    , ,    .         Common  PUag 

me^t  had  not  been  obtained  on  a  verdict  bj  a  jnrj,  thej  held  that 

behnbw 
the  plaintiff  was  not  entitled  to  costs,  and  that  the  Taxing-officer  ^^ 

had  no  jqrisdiction.  scott. 

If  the  case  before  os  raised  a  perfectly  new  question,  and 
if  there  were  no  decision  bearing  expressly  upon  it,  it  would 
be  arguable  whether  we  ought  to  adopt  the  principle  of  the  case 
I  have  just  referred  to.  In  a  more  recent  case  of  Wigens  ▼.  Cook{a) 
the  Court  held  that  the  plaintiff  was  entitled  to  costs,  because  the 
finding  was  not  in  point  of  fact  the  yerdict  of  a  jury  ;  but  in  the  other 
ease  it  was  held  that  it  substantially  was  the  yerdict  of  a  jury.  But 
the  Court  of  Queen's  Bench  in  this  country  having  decided,  in  the 
case  of  McAllister  v.  Callan^  that  there  was  not  such  a  trid  as  came 
within  the  meaning  of  the  Act,  and  the  ProfessioQ  being  aware  of  that 
decision,  and  having  probably  acted  on  it,  and  advised  their  clients 
in  such  cases  to  consent  to  a  reference  to  one  or  more  of  the  jury,  it 
occurs  to  me  that  it  would  be  not  only  unreasonable,  but  actually 
unjust  on  our  part,  now  to  say  that  we  would  not  abide  by  that  deci- 
sion, even  though,  if  we  were  considering  the  case  for  the  first  time, 
we  might  possibly  come  to  a  different  conclusion. 

We  are  therefore  of  opinion  that  we  have  jurisdiction  to  make 
the  order  sought  for;  but  on  the  other  hand  we  think  that  the  facts 
are  not  sufficiently  before  us.  We  think  that  affidavits  should  be 
made,  showing  the  nature  of  the  ease  made  before  the  arbitrators, 
and  also  the  portions  of  the  pleadings  on  which  the  plaintiff  suc- 
oeeded.  This  is  not  the  case  of  a  party  making  an  insufficient 
affidavit,  but  it  is  one  in  which  he  has  omitted  to  make  any  affidavit. 
We  will  therefore  allow  him  to  supply  this  defect;  but  having  now 
decided  thai  we  have  jurisdiction  to  entertain  this  application,  we 
shall  not  permit  that  question  to  be  re-opened. 

CHRI9TIAH,  J. 

In  assenting  to  the  judgment  of  the  Court,  I  must  be  understood 
as  doing  so  solely  upon  the  authority  of  the  case  before  the  Court 
of  Qoeen's  Bench  in  Ireland.     The  report  of  that  case,  as  it  is 

(fl)  6  C.  B.,  N.  S.,  784, 
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E.  T.  1862.  given  in  the  Jurist^  is  not  satisfactory.  It  is  impossible  to  saj  how 
far  the  precise  question  before  the  Court  here  came  before  the  Court 
of  Queen's  Bench :  manifest  inaccuracy  has  crept  into  the  report 
I  entirely  acquiesce  that  nothing  could  be  more  inconvenient  than 
that,  in  questions  of  this  description,  a  different  rule  of  practice 
should  prevail  between  different  Courts  in  this  hall ;  but  if  it  had 
not  been  for  that  decision,  I  confess  that  I  should  have  been  dis- 
posed to  follow  the  authority  of  Reid  v.  Ashby  (a) ;  a  case  which 
does  not  appear  to  have  been  brought  before  the  notice  of  the 
Queen's  Bench  on  that  occasion ;  and  which,  although  not  an 
express  authority  on  the  matter  before  us,  sufficiently  shows  what 
is  the  meaning  of  the  word  *'  trial "  as  used  in  this  section  of  the 
Act ;  and  that  what  has  taken  place  in  this  case  amounted  in  point 
of  fact  to  a  trial.  But  inasmuch  as  the  case  in  the  Court  of  Queen's 
Bench  is  an  express  decision  upon  this  point  to  the  contrary,  and  it 
would  be  both  inconvenient  and  unjust  that  a  difierent  rule  should 
prevail  here,  in  a  matter  rather  of  practice  than  of  law,  I  accede 
to  the  authority  of  the  latter  case.  It  must  however  be  clearly 
understood  that  our  rule  upon  this  motion  does  not  refer  to  the 
further  question  which  will  arise  under  the  103rd  Greneral  Order. 


Ball,  J. 

I  abstain  from  saying  more  than  that  I  consider  the  Court  has 
jurisdiction  to  grant  the  certificate. 


In  consequence  of  the  order  of  the  Court  on  the  above  motion, 
the  plainUff  made  a  voluminous  affidavit,  in  which  he  gave  a 
history  of  his  dispute  with  the  defendant.  The  affidavit  stated 
that  the  plaintiff  had  a  mill  upon  the  lands  of  Grortnaclea,  in 
the  Queen's  County,  the  defendant  being  the  owner  of  the 
adjoining  lands.  A  small  river,  named  the  **  Gully,"  flowed  along 
the  lands  of  the  plaintiff  and  the  defendant,  and  supplied  the  water 
of  the  mill-race  of  the  former.  From  the  tail-race  of  the  mill,  a 
sunk  boundary  fence  ran  down  as  far  as  the  Gully,  but  had 
been  so  separated  from  it  by  a  bank  of  earth  or  dam,  the  removal 

(«)  13  C.  B,  8»7. 


Digitized  by 


Google 


COMMON  LAW  REPORTS. 


479 


BSHmSTT 

r. 

8C0TT. 


of  a  portion  of  which,  by  the  defendant,  was  one  of  the  present  T.  T.  1862. 

causes  of  action.     The  plaintiff  alleged  that,  before  the  defendant      , ' 

had  come  into  possession  of  his  part  of  the  land,  which  was  in 
1856,  the  plaintiff  and  the  former  occupier,  named  Joist,  had,  at 
their  joint  expense,  deepened  and  repaired  what  had  originally 
been  a  mearing  fence,  and  on  so  doing  had  taken  care  to  main- 
tain the  dam  which  separated  the  extremity  of  this  from  the 
river,  so  that  no  water  from  the  Gully  should  flow  into  it;  but 
that  the  defendant  afterwards,  upon  three  several  occasions,  against 
the  plaintiff's  remonstrance,  had  dug  through  a  portion  of  the  dam, 
and  had  cut  down  the  dam  deeper  than  the  bottom  of  the  boundary 
fence ;  and,  by  so  doing,  sunk  down  the  bed  of  the  river ;  in  con- 
sequence of  which,  the  water  of  the  Gully  had  flowed  into  the 
tail-race,  and  had  impeded  the  working  of  the  mill.  The  defendant 
answered  this,  by  an  affidavit,  denying  the  plaintiff's  right  to  the 
easement  of  the  dam,  and  alleging  that  the  water  in  the'  ditch 
was  usually  supplied  by  the  river,  the  natural  course  of  which  was 
disturbed  by  the  dam.  He  also  denied  the  fact  of  having  deepened 
the  bed  of  the  river,  in  the  manner  stated  by  the  plaintiff.  Both 
affidavits  likewise  referred  to  what  had  taken  place  before  the 
arbitrators,  on  the  occasion  of  the  reference.  The  plaintiff  asserted 
that  he  himself  waived  insisting  on  substantial  damages,  being 
sadsfied  to  take  nominal  damages,  so  as  to  establish  the  right. 
The  defendant,  on  the  other  hand,  alleged  that  the  flnding  on 
the  sixth  issue  was  not  unanimous;  that  the  two  arbitrators  who 
found  for  the  plaintiff  had,  previously  to  his  attorney  expressing 
himself  satisfied  with  nominid  damages,  intimated  that  they  would 
only  award  £2.  10s.  Od. ;  and  that  the  finding  against  him  on 
the  issue  on  the  second  count,  for  deepening  the  bed  of  the  river, 
was  not  justified  by  the  evidence  before  the  arbitrators. 

J.  T.  Ball  (with  whom  was  Levinge)  now  renewed  the  motion, 
and  moved  for  a  certificate,  under  the  97th  section,  to  entitle  the 
plaintiff  to  costs.  This  case  involves  a  question  of  title,  which 
has  been  found  in  favor  of  the  plaintiff:  Coggins  v.  Gibblin  (a) ; 
Orr  V.  Cahillib). 

(a)  Ir.  C.  R.  467.  W  I  Cr.  &  D.  567. 
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T.  T.  1862.       Maedtmogh  and  Martin,  contra. 

^  The  three  first  defences  to  the  first  eaant,  which  alone  inv(^ves  a 

^^  question  of  title,  have  been  foond  for  the  defendant.'     The  foorth 

tcoTT.  defence,  which  was  fonnd  for  the  pkintifi^,  was  only  pleaded  to 
a  portion  of  the  first  coant.  The  second  count  did  not  involve 
a  question  of  rights  bat  onlj  of  damage.  The  question  waa^  whe- 
ther the  ditch  was  the  natural  stream  of  the  GuUj  flowing  into 
the  tail-race,  or  a  dry  ditch.  The  proposition  that  injuries  to  hmd 
are  not  triable  in  the  Civil-bill  Court,  is  not  maintainable^  This 
action  ought  to  have  been  tried  in  the  Civil-bill  Court. 

They  cited  Smith  v.  HatiMr{a)\  Cappmger'9  CimlMll  Prat* 
tiee,  p.  127. 

MONAHAN,  C.  J. 

We  are  of  opinion  that  this  certificate  must  be  granted.  We 
exclude  the  first  count  of  the  summons  and  plaint  from  oor  con- 
sideration. We  think  that  the  averment  in  the  second  count 
substantially  is,  that  the  plaintiff,  as  the  owner  of  a  certain  mill, 
is  entitled  to  have  the  water  of  the  river  to  flow  in  the  course  in 
which  it  has  flowed  from  time  immemorial  to  his  mill,  and  that  the 
defendant  has  prevented  its  flowing  in  that  way.  What  the  defend- 
ant says  is,  that  the  water  of  the  river  ought  of  right  to  flow  in  a 
particular  manner  along  and  adjoining  his  lands;  and  he  justifies 
the  alleged  disturbance,  by  his  acts^  on  that  ground.  The  issue  upon 
that  was,  whether  that  defence  was  true  in  substance  and  fact? 
There  is  particular  mention  in  some  of  the  affidavits  as  to  the 
grounds  on  which  Serjeant  Sullivan  directed  the  arbitrators  to 
find  their  award.  Mr.  Scott  however  deposes  that  nothing  of 
this  kind  occurred  in  his  presence.  We  do  not  make  that  the 
ground  of  our  judgment.  Mr.  Levinge  has  contended  that  the 
acts  complained  of,  whether  right  or  wrong,  were  connected  with 
the  bed  of  the  river,  the  former  level  of  which  had  been  altered 
to  the  extent  of  eighteen  inches,  and  that  a  dam  should  neces- 
sarily be  placed  across  the  river,  to  make  the  water  to  the  height 

(a)  3  C.  B.,  K.  S.,  829. 
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Mr.  Bennett  was  entitled  to  have  it;  and  that  conBequentlj  the  T.  T.  1862. 
Civil-biU  Conrt  would  have  no  junsdiction  to  entertain  the  case. 
I  have  great  doubt  whether,  if  such  a  case  had  come  before  the 
Chairman  of  Quarter  Sessions,  and  afterwards  before  the  Judge, 
on  appeal,  thej  would  have  had  any  jurisdiction  in  the  matter. 
But,  independently  of  that,  we  entertain  no  doubt,  from  the  nature 
of  the  case,  the  difficulty  of  conducting  it,  and  the  witnesses  neces- 
sary to  be  examined,  that  it  was  one  proper  to  be  tried  in  a  Superior 
Court.  It  may  turn  out  that  Mr.  Bennett  will  take  but  little  by  this 
motion,  as  the  defendant  will  be  entitled  to  the  costs  of  the  issues 
found  for  him ;  but  we  cannot  speculate  on  that ;  we  must,  for  the 
reasons  I  have  stated,  grant  a  certificate,  the  effect  of  which  will  be 
to  show  that  this  was  a  case  in  which  the  plaintiff  was  entitled  to 
costs,  though  the  parties  resided  within  the  same  civil-bill  jurisdic- 
tion ;  but  whether,  under  the  243rd  section  of  the  Common  Law 
Procedure  Act  of  1853,  the  plaintiff  is  entitled  to  full  or  only  half 
costs,  it  is  premature  for  us  to  decide:  this  is  a  matter  for  the 
Taxing-officer,  in  the  first  instance. 

Rule  accordingly. 


CAHILL  and  wife  v.  M*DOWALL.  jj.  T.  1862» 

M(qfl2. 

Action  for  money  received  by  the  defendant  for  the  use  of  the  }^  ^  ,^^9l^ 

by  A,  jointly 

plaintiffs.      The  summons  and  plaint  stated  that  the  defendant  ^th  B  his 

wife,'  to  reoo- 

was  summoned  to  answer  the  complaint  of  James    Cahill  and  ver  torn  D  a 

stun   of   £22, 

Mary   Cahill,  the  plaintiffs,   who  complained  that  the  defendant  «' money  le- 

ceived  by  tiie 

was    indebted    to    them    in  the    sum    of    £22    sterling,    money  defendant  for 

payable    by  the  defendant  to  the  plaintiffs,  for  money  received  pUintiffi," 

the  defendant 
demurred,  upon  the  ground,  amongst  others,  that  it  did  not  appear  whether  A  was 
suing  in  his  own  right  or  in  the  right  of  his  wife. — Held,  that  it  ought  to  have 
appeared  from  the  summons  and  plaint  in  what  interest  B  had  been  joined  as 
co-plaintiff  with  A ;  and  that,  notwithstanding  the  Common  Law  Procedure  Act 
1853,  sees.  84-7f  the  misjoinder  was  tiie  subject-matter  of  a  demurrer. 

VOL.  13.  61   L 
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£.  T.  1862.  by    the   defendant  for  the  use  of  the  plaintifG^  the  particulars 
^— -y— "^     of  which  were  stated  thereon,  &o.— The  endorsement  of  particu- 

CAHILL 

^^  \bib  was  as  follows: — 

M'DO  WALL.  M  rp^  amount  of  eleren  weeks'  iiiBtelments  of  a  certain  sum 

of  £150,  retained  by  the  deiendant  to  be  paid  to  the 
plaintiff,  Maiy  CahOl,  at  the  rate  of  £2  per  week    ...  £22  0  G" 

Demurrer — *'  Because  it  is  not  stated,  or  shown  how  or  in  what 
'^  right,  the  plaintiffs  are  suing,  or  how  the  defendant  is  indebted  to 
"them,  or  how  money  was  received  by  the  defendant  for  their  use; 
''and  because  it  is  not  stated  or  shown  how  the  defendant  is  indebted 
'*  to  the  plaintiff  Mary  CahiU,  or  how  money  was  received  by  him 
*'for  her  use;  and  because  it  does  not  appear  whether  the  said 
'*  James  CahiU  is  suing  in  his  own  right  or  in  right  of  his  said 
*'  wife,  or  in  respect  of  a  cause  of  action  accruing  before  or  sub- 
^'sequently  to  his  marriage  with  his  said  wife." 

ff.  Fiiz Gibbon,  in  support  of  the  demurrer. 

The  action  has  been  brought  against  husband  and  wife ;  and  yet 
the  summons  and  plaint  does  not  show  in  what  right  the  latter 
has  been  joined.  It  is  necessary  that  such  should  appear.  The 
ground  of  action  ought  to  be  stated,  from  which  it  could  be  inferred 
that  the  wife  had  an  interest.  It  cannot  be  treated  as  a  misjoinder. 
The  cause  of  action  may  have  arisen  to  the  wife  before  marriage. 
The  money  might  be  claimed  as  due  to  the  wife  as  executrix; 
or  the  cause  of  action  may  have  arisen  in  right  of  the  wife  since 
marriage. 

He  referred  to  the  following  cases: — Abbott  v.  Bhfield(a)\ 
Serres  v.  Dodd  (6)  ;  Bidgood  v.   Way  (c). 

W.  Ryan  and  T,  Harris^  contra. 

Since  the  passing  of  the  Common  Law  Procedure  Act,  there 
has  been  no  instance  of  a  demurrer  for  a  misjoinder  of  parties. 
This  cannot  be  considered  as  anything  more.  It  was  a  mistake 
therefore  to  demur..    By  the  Common  Law  Procedure  Act,  1853, 

(a)  Cro.  Jac.  644.  (*)  2  Bog.  &  Pnl.  N.  B.  405. 

(c)  2  Wm.  BL  1286. 
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sees.   84-87,  the  whole  conrse  of   piending    was  altered.     The  £.  T.  1862. 
object  of  those  seetioos  appears  from  the  foUowkig  passage  in  ihe     ^.  -y  ■■/ 
report  of  the  Common  Law  Commissioners: — *'In  aetions  on  con-  ^ 

'^  tract)  the  omission  of  a  party  as  plaintiff  who  ought  to  be  joined,  m'dowaix. 
^*  or  the  joinder  of  a  party  as  plaintiff  who  ought  not  to  be  joined, 
«<  may  be  &tal  to  the  action/'  &o.  '<  These  rules  often  lead  to  a 
'^defeat  of  justice;  and  we  think  the  law  in  this  respect  may  be 
"altered  with  advantage.  We  therefore  propose,  as  to  the  joinder, 
"  that  the  joinder  of  too  many  plaintiffs  shall  not  be  fatal  to  any 
'^action,  hot  that  the  plaintiff  or  plaintifb  entitled  may  recover." — 
[Chbistiai?,  J.  The  objection  here  is  not  so  much  for  a  misjoinder 
of  parties,  as  for  a  misdescription  of  the  cause  of  aetion.  (He 
referred  to  Bird  ▼.  Peagrim)  (a).] — The  policy  of  the  law  now  is 
to  discourage  demurrers  for  mere  matters  of  form:  the  81st  sec- 
tion of  the  Lnsh  Common  Law  Procedure  Act  shows  that. 

They  also  referred  to  several  of  the  sections  of  the  English 
Common  Law  Procedure  Act,  and  cited  the  following  cases : — 
Coppinger  v.  Quirk  and  wife  {b) ;  Buckley  v.  Kieman  (e) ;  Utl- 
liard  and  wife  v.  Hambridge  (d)  \  Sloper  v.  CoUretl(e);  Bourne 
V.  MaiUaire  (f)  ;  Martin  v.  M^Hugh  and  another  (g). 

B.  Armstrong,  in  reply,  cited  Johnson  and  wife  v.  Lucas {h), 
Beliingham  v.  Clark  (t)  ;  Boehe  v.  Colclough  {k). 

Cur.  ad.  vult. 


MONAHAN,  C.  J. 

This  case  comes  before  us  on  a  demurrer  to  the  summons  and 
plaint.  The  latter  states  that  the  defendant  is  indebted  to  the 
plaintiffs  in  the  sum  of  £22,  for  money  received  by  the  de- 
fendant for  the  use  of  the  plaintiffs,  the  particulars  of  which  aie 
endorsed  thereon.  It  will  be  observed  that  the  summons  and 
plaint  refers  to  the  endorsement;  we  are  therefore  at  liberty  to 

(a)  13  C.  B.  639.  (Q  4  Ir.  Com.  Law  Rep.  444. 

•  (c)  7  Ir.  Com.  Law  Rep.  75.  (d)  Aleyn's  Rep.  36. 

(e)  6  BU.  &  BL  497.  09  BoUer'a  Nisi  Prius,  53. 

(g)  6Ir.Jar.279.  (h)  1EU.&BL659. 

(0  1  Best  &  Smith's  Rep.  332.  (Jk)  5  Ir.  Com.  Law  Rep.  538. 
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£.  T.  1862.  read  it :  it  is  in  these  words. — [His  Lordship  read  it.]— Taking 

^^-v '     that  endorsement  in  the  most  favorable  light  for  the  plaintifis,  the 

^  substance  of  both  together  is,  that  husband  and  wife  complain 

M^owALL.  that  the  defendant  is  indebted  to  them  for  so  much  money  retained 
by  him  for  the  use  of  the  wife,  without  stating  anything  in  the 
nature  of  a  promise;  and  now  that  forms  of  actions  are  abolished, 
this  is  more  properly  what,  under  the  old  forms  would  have  been  an 
action  of  debt,  than  of  assumpsit.  To  this  the  demurrer  has  been 
taken,  on  the  grounds  that  it  is  not  stated  or  shown  in  what  right 
the  plaintiffs  are  suing;  nor  is  it  stated  or  shown  how  the  defendant 
is  indebted  to  the  wife ;  nor  does  it  appear  whether  the  husband  is 
suing  in  his  own  right  or  in  right  of  his  wife ;  and  that  such  should 
have  been  stated  in  the  summons  and  plaint.  We  have  been 
referred,  during  the  argument,  to  several  cases  in  which  the  wife 
may  join  with  the  husband  in  actions  which  accrued  during  cover- 
ture. One  is  the  case  of  a  bond  made  to  the  wife  during  her 
coverture ;  another,  the  case  of  a  promissory  note  passed  to  her 
during  coverture ;  in  which  cases  husband  and  wife  may  join  in  the 
action,  or  the  husband  may  sue  alone. 

Mr.  Ryan  has  referred  us,  since  the  argument,  to  a  recent  case 
in  which  the  wife,  with  moneys  of  her  husband  and  her  own,  pur- 
chased railway  stock,  and  was  registered  as  the  proprietor  of  it 
She  afterwards  brought  an  action  in  her  own  name  to  recover 
dividends  which  bad  accrued  on  the  stock,  and  obtained  a  verdict 
The  non-joinder  of  her  husband  was  not  made  the  subject  of  a 
plea  in  abatement;  but  the  defendant  sought  to  take  advantage 
of  it  after  verdict;  the  Court,  however  held,  that  inasmuch  as  she 
might  be  joined  with  her  husband  in  an  action  for  dividends  against 
the  company,  she  was  entitled  to  maintain  the  action  in  her  own 
name.  Li  answer  to  these  cases,  Counsel  for  the  defendant  say — 
it  is  true  a  husband  and  wife  may  sue  in  respect  of  a  cause  of 
action  which  accrued  to  the  wife  during  coverture;  that  may  be 

done  where  she  is  the  meritorious  cause  of  action,  and  where  an 

t 
express  promise  to  the  wife  is  relied  on  :  but  they  say  that  all  that 

must  be  stated  on  the  fieu^e  of  the  summons  and  plaint,  and  an  express 

promise  laid,  to  entitle  them  to  maintain  the  action ;  and  in  support 
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of  that  proposition  the  case  of  Abbot  and  wife  ▼.  Bhfield(a)  was  £.  T.  1862. 

Cited.     That  was  an  action  of  assumpsit.     The  defendant  received      , ^ 

monej  hj  the  hands  of  the  plaintiff's  wife,  and  in  consideration  ^^ 

thereof,  promised  to  pay  it  to  them  on  a  certain  day ;  the  breach   m'dowall. 
alleged  was  non-payment;    '*the  defendant  pleaded  non  assump- 
^^sitf  and  it  was  found  for  the  plaintiff;  and  defendant  moved  in 
"arrest  of  judgment,   that  the  promise  was  void,  being  for  the 
<*  moneys  of  the  husband  and  wife ;  and  ad  damnum  eorum  cannot 
^'  be,  for  a  feme  covert  cannot  have  goods  with  her  husband :  and 
*'  although  it  was  objected  that  it  may,  for  moneys  due  to  the  wife 
*^  dum  sola  fuit^  or  for  rent  during  the  coverture,  it  was  held  that 
^'  it  shall  not  be  so  intended  without  it  had  been  shown ;  whereupon 
*^  it  was  adjudged  for  the  defendants."     Accordingly,  although  the 
plaintiff  obtained  a  verdict,   and  everything  after  verdict  should 
be  assumed  in  favor  of  it,  yet  the  statement  there  was  held  insuffi- 
cient to  support  it.    There  is  another  case  to  the  same  effect  of 
Buckley  v.    Collier  {b).     There   baron    and  feme  declared    that 
defendant   being  indebted  to   them  for   work  done  by  the  wife 
in  making  him  a  peruke,  he  promised  to  pay;  to  this  there  was 
a  frivilous  plea,  to  which  plaintiff  demurred  ;  plaintiff  cited  3  CVo., 
p.  205;  3  Cro^  pp.  61,  96;  1  Cro^  438;  but  relied  principally 
upon  Burchefs  case:  the  Court  however,  said,   *^  Bur  chef s  case 
"differs;  there  was  an  express  promise  to  the  wife,  and  to  that 
"  the  husband  assented  by  bringing  an  action  thereupon ;  but  here 
"is  no  express  promise  laid  to  the  wife,  here  is  nothing  but 
"a  promise  in  law,  and  that  must  be  to  the  husband,  who  must 
"have  the  fruits  of  his  wife's  labor,  for  which  he  may  bring  a 
** quantum  meruit**    It  is  decided  in  that  case  that  there  must 
be  an  express  promise  to  the  wife,  even  though  it  appear  that 
she  was  the  meritorious  cause  of  action. 

There  is  also  a  case  of  Bidgood  v.  Way  and  wife,  in  the  Exche- 
quer Chamber,  reported  in  2  Sir  Wm.  Blackstone^  p.  1236.  Way 
and  wife  brought  an  action  against  Bidgood,  in  the  King's  Bench, 
and  declared  for  the  occupation  of  a  messuage  and  lands,  at  Tiverton, 
and  for  money  had  and  received,  to  the  use  of  Way  and  wife,  on 
which  was  founded  the  assumpsit  to  Way  and  wife ;  judgment  by 
(a)  Cro.  Jac.  644.  (6)  1  Salk.  114. 
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M^OOWALL. 


E.  T.  1862.  default,  writ  of  inquiry,  and  final  judgment  for  £5.  48.  damages, 
Common  Pleas        ,  -  ^  -  -. 

CAHiLL       <^^  ^^*  ^^*  costs.    Defendant  Bidgood  brought  a  writ  of  error. 

y^  The  argument  of  Counsel  was  to  the  same  efibct  as  the  argument 

addressed  to  us.     Skjnner,  C.  B.,  in  delivering  the  judgment  of  the 

Court,  stated : — "  It  has  been  insisted  that  the  Court  may  intend  the 

'*  estate  in  question  to  have  been  the  wife's ;  but  there  can  be  no 

*'  intendment  contrary  to  the  plain  meaning  of  the  words  :  besides, 

''these  are  general  damages;   and  the  count  for  money  had  and 

''  received  cannot  be  supported  by  intendment.    In  Abbot  v.  Bio- 

^^Jield^  as  reported  by  JRolle,  an  express  promise  is  stated  to  the 

'*  wife.**    We  cannot  possibly  distinguish  the  present  case  from  those 

that  I  have  referred  to ;  and  therefore  we  are  of  opinion  that  the 

wife  has  been  improperly  joined  as  plaintiff  in  the  present  action, 

the  cause  of  action  appearing  to  be  valid  in  the  husband  alone.  " 

But  then  it  has  been  argued  that,  in  consequence  of  the  provisions 

of  the  Common  Law  Procedure  Act,  no  case  of  misjoinder  can  be 

taken  advantage  of  by  demurrer.     We  have  been  referred  to  the 

84th  and  following  sections  of  that  Act :   the  words  of  the  84th 

section  are : — *'  No  plea  in  abatement,  for  the  non-joinder  of  any 

'*  person  as  a  party,  plaintiff  or  defendant,  shall  be  filed  without  the 

"  leave  of  the  Court ;  but  such  defect,  as  the  misjoinder  or  non- 

"  joinder  of  any  party,  may  be  pointed  out  by  either  party,  by 

*'  notice  before  the  trial ;   and  such  notice  may  be  followed  by  a 

''summary  application  to  the  Court,  or  to  a  Judge,  in  respect 

"thereof;   upon   which  application  the  said  Court,  or  a  Judge, 

"may  make  such  order  therein,  and  touching  the  costs  thereof, 

"  as  shall  seem  to  be  just.^    The  85th  section  enacts  that  "  It  shall 

"  be  lawful  for  the  Court  or  a  Judge,  at  any  time  before  the  trial,  to 

"  order  that  any  person  or  persons,  not  joined  as  plaintiff  or  plain- 

'*  tiffs  in  the  action,  shall  be  so  joined ;  or  that  any  person  originally 

"joined  as  plaintiff  shall  be  struck  out  of  the  pleadings  in  the 

"  action,  if  it  shall  appear  to  such  Court  or  Judge  that  injustice 

"will  not  be  done  by  such  amendment;"  &c.    The  86th  section 

provides  for  amendments  at  the  trial  in  the  case  of  the  misjoinder  or 

non-joinder  of  parties ;  and  the  87th  section  is  to  the  same  effect, 

carrying  out  the  provisions  of  the  previous  sections.    It  occurs  to  us 

however  that  these  provisions  apply  only  where  the  pleading  is 
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correct  upon  the  face  of  it, — wbere  the  defect  does  not  appear  on  E.  T.  1862. 

CcmmonPleas, 
the  pleading,  but  only  by  the  evidence  at  the  tnaL     Such  is  the      , ' 

class  of  cases  to  which  these  sections  of  the  Common  Law  Froce-  ^^ 

dure  Act  apply ;  but  not  a  case  in  which,  upon  the  face  of  the  m*dowai*l. 

pleadings,  one  of  the  plaintiffs  appears  to  be  unconnected  with  the 

cause  of  action.     The  English  Common  Law  Procedure  Act  of 

1860,  on  the  same  subject,  section  19>  enacts  ^'that  the  joinder  of 

*'  too  many  plaintiffs  shall  not  be  fatal ;  but  every  action  may  be 

*'  brought  in  the  name  of  all  the  persons  in  whom  the  legal  right 

<<  may  be  supposed  to  exist ;  and  judgment  may  be  given  in  favor 

**  of  the  plaintiffs  by  whom  the  action  is  brought,  or  of  one  or  more 

'^  of  them ;  or,  in  case  of  any  question  of  non-joinder  being  raised, 

**  then  in  favor  of  such  one  or  more  of  them  as  shall  be  adjudged 

**  by  the  Court  as  entitled  to  recover/'    It  was  open  to  considerable 

argument  that  that  was  a  more  extensive  enactment  than  the  one 

here ;  and  that  the  Court  should  not  permit  the  objection  of  misjoinder 

to  be  taken  by  demurrer.     In  the  last  number  of  the  Queen's  Bench 

Reports,  at  page  333,  that  very  question  arose,  in  the  case  of 

Bellingham  v.  Clark*    The  declaration  alleged  that  A,  administra^ 

tor  of  B,  and  one  C,  sued  D,  for  money  paid  to  D  by  C  and  B  in  his  ' 

lifetime,  and  for  money  lent,  &c. ;  the  defendant  demurred,  alleging  ^ 

for  grounds,  that  there  could  be  no  such  causes  of  action  as  those  stated 

in  the  declaration,  in  which  the  administrator  of  a  deceased  partner 

could  sue,  jointly  with  the  surviving  partner  suing  in  his  own  right 

The  Counsel  opposed  to  that  demurrer  took  the  same  course  as  was 

taken  here.    The  Common  Law  Procedure  Act  was  referred  to,  and 

it  was  contended  that,  although  the  grounds  alleged  might  have  been 

a  good  cause  of  demurrer  before  that  Act  was  passed,  they  could 

not  be  so  held  now.    The  Court  allowed  the  demurrer,  holding  that 

where  the  misjoinder  appeared  on  the  face  of  the  pleadings,  the 

defendant  might  take  advantage  of  it  by  demurrer. 

We  are  of  opinion  that  the  Common  Law  Procedure  Act  here 

should  receive  the  same  construction.     Our  rule  therefore  will  be, 

to  allow  plaintiff  to  amend,  by  striking  out  the  wife  as  co-plaintiff, 

or  by  showing  her  interest  in  the  subject  matter  of  the  action,  on 

payment  of  the  costs  of  the  demurrer ;  or,  in  default  of  so  doing, 

judgment  for  the  defendant. 
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E.  T.  1862. 
Common  Pleat 


MURPHY  V.  KELLETT. 

In  an  action  Action  for  oral  slander. — ^The  summons  and  plaint  alleged  that, 

for  oral  elan- 

der,  the  plain-  previously  to  the  time  of  the  speaking  and  publishing  of  the  WOTds, 

tiff  complained 

that  he  carried  the  plaintiff  carried  on  his  trade  and  business  as  a  wine  merchant, 

on   the    bnsi-  ' 

nesf  of  wine  at  Naas,  and  had,  in  that  capacity,  furnished  to  the  poor-law  guar- 

Naa8,andhad,  dians  of  the  Union  of  Naas,  a  proposal  and  tender,  to  the  effect  that 
dty,  fon^ed  ^^^  plaintiff  would  contract  with  the  said  guardians  to  supply  to 
Uw  ffuarSiwM  *^^°^  ^^^  article  of  wine  of  a  certain  quality,  as  per  sample,  and 
of  ^e  nnion  Jq  certain  large  quantities,  and  at  a  certain  price;  that  plaintiff, 

propoial  to  before  the  speakine  and  publishing  aforesaid,  had  furnished  to  the 
snpplj  to  them  r  o  ir  o 

wine  of  a  cer-  gaid  guardians  a  certain  small  quantity  of  wine  of  the  plaintiff, 
tain   quality, 

as  per  sample,  as  a  sample  of  the  quality  and  description   of  the   wine   which 
and  at  a  cer- 
tain pHce,  and  the  plaintiff  so  proposed  to  supply  to  the  said  guardians,  at  the 
that,  at  the 
time  the  pro-  price  aforesaid;  and  at  the  time  of  the  speaking  and  publishing 

pie  were  under  aforesaid,  the  said   proposal   and  tender  of  the  plaintiff,  and  his 
tfai  conddera- 
tion  of  the 

guardians,  the  defendant  spoke  and  published  of  him,  and  of  him  in  his  trade  and 
business  of  a  wine  merchant,  these  words — **  No  matter  what  price  is  giren  for  wine 
in  Naas,  it  will  be  South  African  sheny."  (Meaning  that  if  the  proposal  of  the 
plaintiff  for  the  supply  of  wine  to  the  guardians  should  be  accepted,  he  would,  in 
performance  of  his  part  of  the  contract,  supply  a  wine  different  Irom  the  sample, 
and  of  worse  quali^  and  price  than  as  shownj.  The  defendant  pleaded,  in  audi- 
tion  to  other  pleas,  that,  before  and  at  the  time  of  the  speaking  of  the  words,  he 
was  a  paid  medicad  ofBcer  of  the  poor-law  union  of  Naas,  and,  as  such,  it  was  part 
of  his  duty  to  see  that  the  wines  and  spirits  prorided  by  the  guardians  for  the  use  of 
the  hospital  should  be  good  and  proper  for  that  purpose ;  and  that  it  was  also  part 
of  his  duty  to  report  to  the  guardians  the  probable  quantifts  which  would  be  likdy 
to  be  required  and  used  by  him,  and  to  express  to  the  guardians  the  views  and 
opinions  of  the  suitableness  of  the  several  qualities  and  descriptions  of  wines  pro- 
vided, or  to  be  provided,  for  such  purposes,  as  well  as  to  inform  the  guardians  if 
any  of  the  wines  and  spirits  so  provided  by  them  for  such  purpose  were  bad  or 
unsuitable  in  quality,  or  otherwise ;  and  the  defendant  avered  that,  before  Uie  speak- 
ing of  the  woi^s,  proposals  for  the  supplying  of  the  workhouse  with  wine  and  spirits 
had  been  advertised  for  in  the  public  newspapers ;  and  that  the  plaintiff  had  sent  in  a 
proposal  for  the  supplying  of  wine ;  and  that,  at  the  time  of  the  speaking  of  the  words, 
the  proposals  were  under  the  consideration  of  the  guardians,  and  that  the  defendant, 
as  such  medical  officer,  and  in  the  discharge  of  his  duty,  attended,  and  that  he  spoke 
the  words  bona  fide  and  honestly  in  the  discharge  of  his  dutv,  and  without  nuJice, 
and  that,  at  the  time  he  so  spoke  and  published  the  words,  he  believed  them  to  be 
p^fectly  true  in  substance  and  in  fact. — Heldt  on  demurrer,  to  be  a  good  plea  of 
privilege,  inasmuch  as  it  set  forth  an  occasion  which  warranted  the  interference  of 
the  derendant,  and  contamed  averments  that  he  acted  without  malice,  and  Uiat  he 
spoke  the  words  believing  them  to  be  true. 
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said  sampk  of  wine  as  aioresidd  were  in  tbe  possession  of  the  E.  T.  1862. 

said  guardians,  and  under  their  con3id6raition ;  and  the  defendant     ^^    ^  ■    ^ 

iffTUPwy 
then  well  knew  the  terms  of  the  said  proposal  and  tender,  and 

the  effect  and  meaning  thereof  as  nH^re^id,  luid  had  seen  the  jblellbtt. 
said  sample ;  and  the  defendant  thereupon  fijdaeljr  «nd  maliciou^y 
spoke  and  published,  of  and  conoerfiiag  the  plaintiff,  and  of  and 
concerning  him  in  his  trade  and  business  of  a  wuie  merchant,  as 
aforesaid,  wbA  in  the  matter  of  the  said  prc^posid  and  tender,  the 
words  following,  that  is  to  say,  '*  No  maUer  what  price  is  given 
for  wine  in  Naas,  it  will  be  .South  African  sherry;''  theceby^ 
meaning  that,  if  the  said  tender  and  proposal  of  tbe  plaintiff 
(or  the  sup{^7  of  wine  to  the  said  guardians  should  be  accepted 
by  them,  he  the  plaintiff,  as  in  performance  on  his  part  of  the  said 
contract,  would  suf^ly  a  wine  different  from  the  said  sample,  and 
of  worse  quality  and  price  than  as  shown :  whereby,  and  by  reason 
of  the  speaking,  j^.  There  were  three  other  counts  in  respect 
of  the  foregoing  cause  of  action ;  and  three  further  counts  lor  the 
flpeaking  of  other  words,  but  upon  the  same  occasion,  and  similarly 
laid  in  the  plaint,  and  similarly  pleaded  to. 

The  defendant,  in  addition  to  the  usud  defences  by  way  of 
traverse,  pleaded,  to  the  first  four  counts  of  the  plaint,  that,  before 
and  at  the  time  of  the  speaking  and  publishing  of  said  w<»rds,  in 
manner  and  form  as  in  said  four  first  causes  of  action  respectively 
stated  and  set  forth,  he  the  defendant  was  a  paid  medical  officer  of 
the  poor«law  union  of  Naas,  in  the  county  of  Kildare ;  and  that, 
as  such,  it  was  part  of  his  duty  to  see  and  ascertain  that  the 
wiaes  and  spirits  provided  by  -the  guardians  of  said  unicm,  for 
ihe  use  of  the  hospitals  of  said  union,  should  be  good  and  proper 
for  that  purpose.  And  it  was  also  part  of  his  duty  to  report  to 
said  guardians  the  probable  quantities  thereof  which  would  be 
likely  to  be  required  and  used  by  him,  or  by  his  directions,  or 
otherwise,  for  hospital  purposes,  in  said  union  workhouse,  and 
to  express  to  said  guardians  the  views  and  opinions  of  and  con* 
ceming  the  fitness  and  suitableness  of  the  several  qualities  and 
descriptions  of  wines  and  spirits  provided,  or  to  be  provided,  by 
said  guardians  for  such  purposes  as  aforesaid,  as  well  as  to  inform 
VOL.  13.  1j  62 
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E.  T.  1862.  said  guardians,  if  any  of  the  said  wines  and  spirits  so  provided 

<— % *  by  them  for  snch  purpose  were  bad,  or  unsuitable  in  quality, 

^  or   otherwise,   for   such  purposes.     And  the   defendant  averred 

KELLETT.  that,  shortly  before  the  speaking  and  publishing  of  said  words 
as  in  said  four  several  causes  of  action  respectively  alleged  and 
set  forth,  tenders  and  proposals  for  the  supplying  of  said  union 
workhouse  with  various  articles,  including  wine  and  spirits,  were 
duly  advertised  for  in  the  public  newspapers,  and  otherwise;  and 
that  the  plaintiff  did,  as  in  the  first  cause  of  action  alleged,  send 
into  said  guardians  a  certain  proposal  or  tender  for  the  supplying 
of  wine  to  said  guardians,  for  the  use  of  said  union  workhouse ; 
and  which  wine  the  defendant  said  was  so  required  by  said  guar- 
dians for  the  use  of  the  hospitals  of  said  workhouse,  and  for  the 
said  and  other  purposes  connected  therewith,  and  with  said  unicm ; 
and  the  defendant  averred -that,  at  the  time  of  the  speaking  and 
publishing  of  the  words,  as  in  said  first  four  causes  of  action  alleged, 
the  subject-matter  of  said  tenders  and  proposals  were  under  the 
consideration  of  said  guardians  of  said  union  workhouse;  and  that 
he  the  defendant,  as  such  medical  officer  of  said  union  workhouse, 
and  in  the  discharge  of  his  duty,  attended  certain  meetings  of 
the  board  of  guardians  then  assembled  in  said  workhouse,  for  the 
purpose,  amongst  other  matters,  of  considering  the  subject-matter 
of  said  tenders ;  and  that  he  so  then  attended  said  guardians 
in  his  said  official  capacity  of  medical  doctor  of  said  union 
workhouse,  as  well  for  the  purpose  of  answering  all  such  ques- 
tions as  might  be  asked  of  him  by  said  guardians,  touching  and 
concerning  such  tenders  for  wine  or  spirits,  as  for  the  purpose 
of  expressing  his  the  defendant's  own  opinion  as  to  the  fitness 
and  suitableness,  or  otherwise,  of  the  said  wines  or  spirits  which 
the  guardians  had  then  ordered,  or  were  then  about  to  order  or 
accept,  for  the  use  of  the  said  union  workhouse,  and  for  the 
purposes  aforesaid;  and  the  defendant  averred  that  he  did  then 
and  there,  on  said  occasion,  and  in  the  presence  and  hearing  of 
said  guardians,  and  in  the  discharge  of  his  said  duty,  as  such 
medical  officer  of  said  union  workhouse,  and  for  the  purposes  afore- 
said, express  his  opinion  and  belief  as  to  the  various-  descriptions 
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of  wines  and  spirits  ordered,  or  then  about  to  be  ordered  and  E.  T.  1862. 
received  by  said  guardians,  amongst  other  purposes,  for  the  use 
of  the  hospitals  of  said  union  workhouse ;  and  as  to  their  quality 
and  suitableness,  or  otherwise,  for  the  purposes  for  which  they 
were  so  required  in  and  for  the  said  union  workhouse;  and,  in 
doing  so,  and  in  the  discharge  of  his  said  duty,  he  the  defendant 
spoke  and  published  the  said  words,  in  manner  and  form  as  in 
said  first  four  causes  of  action  respectively  alleged  and  set  forth ; 
and  that  he  spoke  and  published  same,  bona  fide  and  honestly  in 
the  discharge  of  his  said  duty,  and  without  malice,  and  not  other- 
wise ;  and  that,  at  the  time  he  so  spoke  and  published  same,  he  bona 
fide  and  honestly  believed  same  to  be  respectively  true  in  substance 
and  in  fact,  and  which  was  the  speaking  and  pubHshing  in  each  of 
said  first  four  causes  of  action  respectively  complained  of;  and  the 
defandant  further  averred  that,  the  speaking  and  publishing  thereof 
respectively  was  a  privileged  communication ;  and  that  said  words 
were  so  spoken  and  published  on  a  privileged  occasion. 

Demurrer,  upon  the  following  grounds,  viz.: — 

First — That  the  duties  of  the  defendant,  as  medical  officer,  as  set 
forth  in  the  several  defences  demurred  to,  were  not  such  as  to 
justify,  in  law,  the  speaking  and  publishing  of  the  words  com- 
plained of. 

Secondly — That  the  duties  aforesaid,  as  so  set  forth,  were  not  such 
as  to  justify,  in  law,  the  speaking  and  publishing  of  words  having 
the  defamatory  meanings  respectively  alleged. 

Thirdly — That  the  duties,  as  so  set  forth,  did  not  legally  justify 
the  speaking  and  publishing  of  words  pointed  to  the  manner  in 
which  the  plaintiff  would,  or  might  thereafter,  perform  the  terms 
of  his  then  proposaL 

Fourthly — That  the  defences  did  not  show  facts  sufficient  to  esta- 
blish the  existence  of  the  duties  relied  on  in  the  justification. 

Fifthly — That  the  defences  did  not  show  that  any  questions  were 
asked  of  the  defendant,  by  the  guardians,  to  warrant  the  defendant's 
expression  of  opinion  in  the  premises. 

Sixthly — That  the  defences  did  not  show  facts  to  justify  the  use 
of  the  words  by  defendant,  in  discharge  of  his  duty  as  medical  officer. 
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Setentfaly — That  Uie  defenees  did  not  show  how  it  was  the  dutj- 
of  d^endant  to  advise  the  guardiaDS  as  to  the  honestj  of  purpose  in 
any  person  making  tenders,  or  the  probability  of  the  proposed  con- 
tracts being  faithfoUy  performed. 

Eighthly — That  the  defences  did  not  arer  facts  snfBicient  to 
justify  the  nse  of  the  words  concerning  the  plaintiff,  or  concerning 
him  in  his  trade,  or  in  the  matter  of  his  proposal  or  tender. 

Ninthly — That  the  defences  did  not  aver  facts  sufficient  to  show 
either  a  privileged  occasion  or  privileged  communication. 


Phillips  (with  whom  was  Bemphill\  in  support  of  the  demurrer. 

No  duty,  sufficient  to  justify  the  speaking  of  the  words  com- 
plained of,  is  alleged  in  this  defence ;  nor  is  the  interest  of  the 
defendant,  in  the  subject  matter  of  the  discussion  by  the  guardians, 
sufficiently  shown  to  warrant  his  interference.  The  plea  ought  to 
show  the  foots  which  constituted  the  belief  in  the  defendant's  mind. 
The  precedents  in  the  books  are  opposed  to  the  mode  of  pleading 
adopted  in  this  defence.  The  following  cases  were  cited : — CMify  on 
Pleading^  5th  ed.,  1st  vol.,  p.  532,  8rd  vol.,  p.  1036;  Ede  v.  ScoU(a)i 
Cooper  V.  Lawson  {b)  ;  Fliui  v.  Pike  (c) ;  Sell  v.  Park  (d) ;  Dixon 
V.  Franks  (e)  ;  Pierce  v.  Ellis  (f)  ;  Gilpin  v.  Fowler  {g)  ;  Praeger 
V.  Skaw  (A) ;  Owens  v.  Roberts  (t) ;  Atkinson  v.  Congreve  (k)  ; 
Martin  v.  Strong  (/). 

Sidney  and  Serjeant  Armstrong^  contra. 

The  grounds  on  which  to  justify  in  a  defence  are  well  defined  in 
Harrison  v.  Busk  (m). 

The  essential  matters  to  be  shown  in  a  plea  of  privilege  are  three : 

First — An  occasion  sufficient  prima  facie  to  justify  the  speaking 
of  the  words. 


(a)  7  Ir.  Com.  Law  Bep.  607. 

(c)  4  B.  &  C.  473. 

(e)  7  It.  Jut.  239. 

ig)  9  Ex.  615. 

(0  6  Ir.  Com.  Law  Bep.  386. 

(0  5  Ad.  &  £1.  535. 


{h)  8  Ad.  &  EL  746. 
(cO  10  Ir.  Com.  Law  Bep.  279. 
(J)  6  Ir.  Com.  Law  Bep.  55. 
{Ji)  4  Ir.  Com.  Law  Bep.  660. 
(A)  7  Ir.  Com.  Law  Bep.  109. 
(in)  5  EL  &  BL  344. 
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Secondly — That  the  defendant  Bpoke  the  words,  believing  them  E.  T.  1862. 

^     .  Comm<mPlea$, 

to  be  true. 

Thirdly — An  averment  of  the  absence  of  malice. 

The  pleas  here  contain  these  three  elements,  and  that  ought  to  be 
sufficient.  The  position  of  the  defendant  imposed  upon  him  certain 
duties  to  be  observed  by  him.  His  duties,  as  medical  officer  of  a 
union,  are  defined  in  Mooters  Con^9ndium^  p.  674 ;  he  had,  from 
the  obligation  upon  him,  an  interest  in  the  inquiry ;  and  if  that 
were  stated  in  the  plea  it  ought  to  be  enough.  The  case  of  BeU  v. 
Park  shows  that  duty  ought  to  be  averred.  They  cited  Seymour 
y.  Maddoeh  (a) ;  SomervilU  v.  Hawkins  (b) ;  Smith  v.  T7u>mas  (c). 

Hemphill  was  heard  in  reply. 

MONAHAN,  C.  J. 

We  are  of  opinion  that  the  demurrer  in  this  case  must  be  over- 
ruled. From  the  very  nature  of  the  defendant's  employment,  as 
medical  officer  in  the  workhouse,  it  was  both  his  duty  and  interest 
to  see  that  proper  wine  should  be  provided  for  the  use  of  his 
patients ;  he  was  therefore  interested  in  the  subject  matter  of  the 
discussion  in  the  board-room,  at  which  the  words  complained  of 
were  spoken.  The  occasion  would  therefore  appear  to  have  been 
privileged.  If  he  spoke  in  excess  of  what  the  occasion  required, 
that  is  jiot  ground  of  demurrer,  but  will  be  a  proper  question  for 
the  consideration  of  the  jury  at  the  trial  of  the  case.  With  respect 
to  the  other  point,  whether  the  defendant  should  set  forth  in  his 
plea  the  grounds  of  his  belief  in  the  statement  complained  of,  we 
do  not  think  that  such  is  necessary.  It  will  be  a  matter  of  evidence, 
to  show  the  jury  that  he  did  not  act  maliciously,  but  bona  fide^ 
believing  what  he  stated  to  be  true ;  and  he  will,  of  course,  be  obliged 
to  show  the  grounds  of  his  statement  We  are  of  opinion  that  the 
three  essential  parts  of  a  plea  of  privilege  are  contained  in  the  one 
before  us ;  first,  an  occasion  warranting  the  interference  of  the  de- 
fendant ;  secondly,  an  averment  that  he  acted  without  malice ;  and 
thirdly,  that  he  spoke  the  words  honafide^  believing  them  to  be  true. 

(a)  16  Q.  B.  Bep.  326.  (6)  10  C.  B.  Bep.  583. 

(c)  2  Scott,  546. 
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FOSBERRY 

V, 

THE  WATERFORD  AND  LIMERICK  RAU^WAY  CO. 


Nov.  21. 


f^«,™-*^;«  Tms  case  came  before  the  Court  on  a  case  stAted  by  certain 
company,   in  '' 

Sdr^n^  of    ^^^^^^^'^  ^^^  ^^^  county  of  Limerick,  at  a  Petty  Sessions,  held 

ndlway  across  at  Limerick^  on  the  30th  of  October  1862.    The  defendants  were 

a  public  load, 

lowered  a  por-  summoned  by  Mr.  Fosberry,  who  is  the  county  surveyor  for  the 

tion  of  the  ..  .  .         ^   ^ 

surface  of  the  eastern  division  of  the  county  of  Limerick,  for  having  failed  to 

road,  in  order  ,  ,  __, 

to  giTe  the  P°^  ^^  proper  repair,  contrary  to  the  profisions  of  the  8  Fie., 

Se^^^aT*^^  c.  20,  twenty-eight  perches,  or  thereabout!,  of  the  public  road 
ha4\rpro?  from  BruflT  to  Castle-conneU ;  the  same  being  a  portion  of  the 
per  a8<»nt  Md  jq^^  qq  ^hJch  a  descent  was  made  by  the  company,  for  the  pur- 
road.  The  pose  of  carrying  it  under  their  railway-bridge  at  Feafield,  in  said 
portion  so 

lowered  was  county,  notwithstanding  ten  days'  notioe  from  complainant  that 
not  used  by  the 

company,  but,  the  said  portion  of  the  road  was  ou|  of  repair.  The  ten  days' 
having  become         .  ^        ,        .       .  .     ,  .  ,        , 

worn    by  the  notice  referred  to  m  the  summons  ana  plaint  was  proved  to  have 

h  was  sought  heen  served  on  the  defendants;  and  it  was  also  proved  that  the 

company   lia!  surface  of  the  road  was  out  of  repair ;  and  the  only  question  snb- 

46th  wc^n  of  ^^*®^  ^  *^®  Court  to  determine  was,  were  the  defendants,  under 

^^20   for^  'ts  ^^^  circumstances,  liable  to  maintain  and  keep  in  repair  for  ever 

repairs— £r«W,  ^jj^  portion  of  the  surface  of  the  road  in  question  ?  The  Magis- 
that  there  was  '^  •  .  ^  ^ 

no    obligation  trates  dismissed  the  case,  being  of  opinion  that  the  company  was 
on    the  com- 
pany to  keep  not  liable.    In  the  case  submitted  by  the  Magistrates,  it  was  stated 
m  repair  the 

portion  of  the  that  the  company  had  lowered  or  cut  away  the  portion  of  the  road 
road  in  ques- 
tion, not  being  mentioned  in  the  summons,  and  that  it  was  the  surface  of  the  por- 

the    bridge,     tion  SO  lowered  by  the  company,  but  which  was  not  used  by  them, 
meanhig      of  which  had  become  worn  and  cut  down,  and  which  the  company 
that     section,  ^^^  asked  to  put  into  repair;  that  it  was  contended  they  were 
bound  to  do  so,  under  the  words  of  the  46th  and  49th  sections 
of  the  8  Vic^  c.  20.     That  the  liability  of  the  company  to  main- 
tain and  keep  in  repair  the  surface  of  a  road  lowered  by  them 
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for  the  purpose  of  carrying  their  railway  over  Buch  road,  was  the  M.  T.  1862. 
«    ,             ,   •    .                .   ,               ,          .,            Common  Pleas 
same  as  in  the  case  of  the  road  being  earned  over  the  railway,     ^-^ 

the  surface  of  which,  it  was  sud,  railway  companies  were  bound  ^^ 

to  maintain  and  keep  in  repair,  by  two  decisons  of  the  Court  of  waterfobd 
Queen's  Bench  and  Exchequer  in  England.  It  was  also  stated  xj^fsmcK 
that  it  was  proved,  by  the  contractor  for  the  road  in  question,  bailwat. 
that  the  company  had  sunk  the  road  to  the  depth  of  twelve  feet 
at  the  place  where  the  arch  of  the  bridge  crossed  the  road,  and 
that  they  had  paid  him  for  several  years  for  keeping  that  portion 
of  the  road  in  repair.  That  the  portion  of  the  road  over  which 
the  lowering  or  sinking  extended,  that  is,  from  the  point  where 
it  began  on  one  side  of  the  bridge,  to  the  place  where  it  ended 
on  the  other,  was  as  obvious  and  as  easily  defined  as  where,  in 
the  case  of  the  road  being  carried  over  the  railway,  the  ascent 
or  rise  in  the  road  begins  at  one  side,  and  ends  at  the  other. 
That  it  was  admitted  by  the  same  witness  that  the  railway-bridge, 
with  the  immediate  approaches  thereto,  and  all  the  works  con- 
nected therewith,  were  then  and  always  in  proper  repair;  and 
that  the  part  complained  of  as  being  out  of  repair  was  merely 
the  surface  of  the  road.  That  the  defendants  had  lowered  or  cut 
away  the  road,  pursuant  to  the  provisions  of  the  Act  of  Parlia- 
ment enabling  them  to  do  so;  and  that  it  was  the  public  traffic 
on  the  road,  and  not  the  railway  company  or  its  traffic,  which 
wore  it  down,  and  caused  it  to  require  to  be  repaired  by  metal- 
ling. The  case  further  stated  the  arguments  of  the  respective 
parties  at  Sessions,  and  the  decision  of  the  Magistrates. 

J.   Clarke  (with  whom  was  J.  Murphy)^  on  behalf  of   the 
complainant. 

The  46th  section  applies  to  the  approaches  to  a  bridge  which 
goes  over  a  railway  :  it  provides  for  their  being  maintained  at 
the  expense  of  the  company:  North  Staffordshire  Railway  Com^^ 
pany  v.  Dale  (a) ;  Leech  v.  North  Staffordshire  Railway  Co.  (5). 
There  are  two  modes  specifically  provided  for  by  the  Act.  The 
railway  company  adopted  one  of  them,  by  making  the  road  to 

(a)  8  EL  &  Bl.  8S6. 
{h)  5  H.  &  N.  160 ;  a  C,  20  Law  Jour*  Bep.,  Mag.  Gas.,  5(K 
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M.  T.  1862.  pass  under  the  railway.    The  road  has  been  neoessariiy  sunk  yerj 

CowammPUoi.  ,  .        ,       ,  «%,         .«  ...  ,  , 

%—  -v    ■  ■>     much,  to  give  headway.     The  effect  was  injurious  to  the  road. 

F08BE  aKT 

If  what  was  done  was  a  work  within  the  meaning  of  the  Act, 

WATBBFORD  the  compauj  are  bound  to  maintain  it;  they  are  bound  to  repair 

LIMERICK     ^^^  approaches  to,  and  road  over,  a  bridge.     The  cntdngs  were 

BAiLWAT.    necessary  works  connected  with  the  bridge  ;  the  company  was 

therefore  bound  to  make  the  repairs.    The  Court  of  Queen's  Bench, 

in  the  Waterford  and  Limerick  Railway  Company  ▼.  Kearney  (a), 

were  not  unanimous ;  this  Court  ought  not  therefore  to  be  bound 

by  that  decision. 


C  jR.  Barry  and  Jeileii,  contra. 

Unless  this  Court  be  satisfied,  to  a  degree  of  certainty,  that 
the  decision  of  the  Queen's  Bench  was  erroneous,  they  will  not 
overrule  it.  The  case  of  Coyne  v.  Brady  (6)  is  an  authority  for 
that.  It  would  be  important  to  be  guided  by  the  practice  in  Bag- 
land  upon  this  question.  The  arguments  and  decisions  in  England 
have  respect  to  roads  passing  over  the  railway ;  but  none  to  the 
case  of  a  road  passing  under  a  railway.  The  terms  of  the  46ih 
section  are  inapplicable  to  the  present  case:  this  is  a  case  pro- 
vided for  by  the  63rd  and  following  sections. 

J.  Murphy^  in  reply. 

The  cases  in  England  equally  apply  to  the  case  of  a  railway 
being  constructed  over  or  under  a  road.  The  46th  section  in- 
cludes both  ekss  of  cases.  The  decision  in  the  North  Staffordshire 
Railway  Company  v.  Dcde  ought  to  be  favorable  to  the  appel- 
lant's case.  The  road  was  clearly  "a  necessary  work"  connected 
with  the  bridge,  which  ought  to  be  repaired  and  maintained  by 

the  company. 

Cwr.  ad.  vuU. 


MONAHAN,  C.  J. 

Nov  21.  '^^^  ^^^^  comes  before  us  on  a  case  settled  by  Magistrates  at 

Petty   Sessions,  for  our  decision.      The  facts   of  the   case    ar^ 

(a)  12  Ir.  Com  Law  Bep.  224.  (6)  12  Ir.  Com.  Law  Bep.  577. 
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identieal  with  thoee  of  Seamey  v.  The  Waterjbrd  and  Limeriek  M.  T.  1862. 
RaihiHMy  Compemyj  reported  in  12  /r.  Com*  Law  Rep^  p.  224,  in     >....^.^ — ^ 
which  two  of  the  Judges  of  the  Queen's  Bench  (Justices  O'Brien     ^^»®^*" 
and  Fitzgerald)  decided  in  favor  of  the  railway  companj,  Mr.  watebfobd 
Justice  Hajes  differing  from  them  r  my  Lord  Chief  Justice  being         ^^^ 
absent.    From  the  nature  of  the  case,  there  could  be  no  appeal  jitAttWAY. 
from  the  decision  of  the  Queen's  Bench  in  that  case;  nor  can 
there  from  our  decision  in  the  present,   which  the  Magistrates 
have   been  induced  to  state  expressly,    for   the  purpose  of  re- 
i^tating  before  this  Court  the  questions  so  decided  by  the  Court 
of  Queen's  Bench.    The  practice  in  such  cases  is  quite  settled. 
If  the  case  was  one  in  which  there  could  be  an  appeal  from  our 
decision,  we  should  follow  the  decision  of  the  Queen's  Bench,  a 
Court  of  co-ordinate  jurisdiction;  leaving  the  party  dissatisfied 
with  our  judgment  to  have  it  reviewed  in  a  Court  of  Appeal; 
but,  as  this  is  not  practicable,  we  are  not  bound  by  the  decisions 
of  the  Other  Court,  but  must  consider  the  case  on  its  merits; 
and  though  we  are  of  course  bound  to  pay  every  respect  to  the 
decision  of  another  Court,  still  if,  on  consideration,  we  come  to 
the  conclusion  that  that  judgment  is  erroneous,  we  are  bound  to 
give  the  suitor  the  benefit  of  our  opinion,  and  decide  according 
to  our  own  judgment.    It  therefore   becomes  necessary  to  state 
shortly  the  facts  6f  the  case.    The  railway  company,  in  the  con- 
struction oi  their  line,  had  to  cross  a  public  high-road  by  means 
of  a  bridge,  on  which  the  railway  line  was  made ;  and  in  order 
to  comply  with  the  provisions  of  the  49th  section  of  the  8  Vic., 
c.  20,  it  became  necessary  for  them  to  sink  or  lower  the  surface 
of  the  high  road    immediately    under  the  bridge,  and  to  slope 
it  for  some  distance  at  either  side.    It  is  admitted  that  the  com- 
pany having  done  so,   put  this  portion   of  the  road  in  perfect 
repair,  and  restored  it  to  the  public.     The  road  has  since  been 
out  of  repair,  not  from  any  act  of  the  railway  company,  but  in 
consequence  of  the  ordinary  public  trafiic  passing  along  it,  just 
as  the  other  portions  of  the  road  were;  and  the  question  for  our 
consideration  is,  whether  the  portion  of  the  road  immediately  under 
the  railway  bridge,  and  up  to  the  commencement  of  the  slope  or 
VOL.  13.  63  L 
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M.  T.  1862.  ascent  and  descent  at  either  side  is  to  be  kept  in  repair  by  the 

%„  ■  y  ■    /     railway  company,  or  by  the  public,  by  means  of  the  ordinary 

grand  jury  presentment?    Mr.  Fosberry,  in  the  case  before  us, 

WATERFOBD  represents  the  county  grand  jury,  or  contractor  for  the  repair  of 

AND 

UMERicK  *^®  Other  portions  of  the  road ;  and  he  by  his  Counsel  insists 
BAiLWAT.  that,  under  the  provisions  of  the  46th  section  of  the  Act  referred 
to,  the  railway  company  are  bound  to  keep  in  repair  the  portions 
of  the  road  I  have  mentioned.  By  that  section  it  b  enacted  as 
follows : — "  If  the  line  of  the  railway  cross  any  turnpike-road  or 
"public  highway,  then  (except  where  otherwise  provided  by  the 
^<  special  Act)  either  such  road  shall  be  carried  over  the  railway, 
*'  or  the  railway  shall  be  carried  over  such  road  by  means  of  a 
"  bridge,  of  the  height  and  width,  and  with  the  ascent  or  descent, 
'*  by  this  or  in  the  special  Act  in  that  behalf  provided ;  and  such 
<<  bridge,  with  the  immediate  approaches,  and  all  the  necessary 
"works  connected  therewith,  shall  be  executed,  and  at  all  times 
"thereafter  maintained,  at  the  expense  of  the  company." 

He  contends  that  the  words  "  And  such  bridge,  with  the  imme- 
"  diate  approaches  and  all  other  necessary  works  connected  there- 
"  with,  shall  be  executed,  and  at  all  times  thereafter  nuuntained,  at 
"  the  expense  of  the  company,"  oblige  the  company,  in  the  present 
case,  to  maintain  the  portion  of  the  road  passing  under  the  bridge, 
and  also  the  portion  thereof  which  has  been  sunk  or  lowered  by  the 
company,  for  the  purpose  of  enabling  them  to  have  their  bridge  at 
the  proper  height  above  the  road ;  and  we  have  been  referred  to  the 
cases  of  the  North  Staffordshire  Railway  Con^ny^  in  8  EUis  and 
Blachburne,  and  5th  Exchequer  Reports^  N.  S^  in  which  the  Courts 
of  Queen's  Bench  and  Exchequer,  at  Westminster,  held  that  in  case 
of  a  public  road  being  carried  over  a  railway,  by  means  of  a 
bridge,  the  company,  by  the  46th  section  of  the  Act  referred  to, 
were  bound  to  keep,  not  merely  the  bridge,  but  the  road  on  the 
surface  thereof,  and  the  approaches  thereto,  from  the  commencement 
of  the  ascent  on  the  one  side,  to  the  end  of  the  descent  on  the 
other,  in  repair ;  the  Courts  holding  that  the  surface  road  was  a 
portion  of  the  bridge,  and  the  approaches  thereto :  and  some  casual 
expressions  of  the  Judges  have  been  referred  to,  from  which  it  is 
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sought  to  be  collected  that,  in  their  opinion,  the  company  was  M.  T.  1862. 
,,,  -  _.  .  ,.,  ,-,  Common  Pleas 

bound  to  keep  the  road  in  repair,  not  only  m  the  case  before  them,     ^  ■■    ,  ■  -^ 

FOSBERRT 

in  which  the  public  road  was  carried  over  the  railway,  but  also  in  ^^ 

cases  like  the  present,  in  which  the  railway  is  carried  over  the  wateefoed 
public  road.  With  respect  to  these  cases,  it  is  enough  to  say  that  LisiEEiCK 
the  present  case  was  not  at  all  before  those  Courts.  Any  obser-  railway. 
vations  made  on  the  subject  were  completely  extrajudicial;  and 
therefore  we  are  obliged  to  consider  the  clause  of  the  Act  relied 
on  by  the  parties.  I  shall  first  consider  the  case  in  which  the 
railway  is  carried  over  the  road  by  a  bridge,  at  such  a  height  that 
no  alteration  is  made  in  the  road,  by  sinking  or  otherwise,  but 
where  the  bridge  is  built  over  the  road,  and  the  scaffolding  and 
building  materials  removed.  The  road  is  precisely  in  the  state  it 
was  before  the  bridge  was  built,  with  the  exception  that  it  is  crossed 
by  a  railway  bridge.  Now,  in  such  a  case  as  this,  it  appears  to  me 
impossible  to  hold  that  such  a  road  is  part  of  the  bridge  or  the 
approaches  thereto,  or  the  necessary  works  connected  therewith. 
I  cannot  consider  a  road  or  river,  crossed  or  spanned  by  a  bridge, 
part  of  the  approaches  thereto  or  the  works  connected  therewith, 
within  the  46th  section  of  the  Act.  In  the  case  I  have  suggested, 
no  alteration  whatever  is  made  in  any  part  of  the  road;  and  it 
would  seem  altogether  unreasonable  to  throw  the  repair  of  it  on 
the  railway  company.  But  it  has  been  argued  that  the  case  is 
altogether  different  when,  for  the  purpose  of  building  the  bridge  of 
the  proper  height,  the  surface  of  the  road  under  it  has  been  lowered 
or  sunk ;  that  then  the  lowered  or  sunken  road,  though  not  a  por- 
tion of  the  bridge  or  the  approaches  thereto,  still  becomes  one  of 
the  necessary  works  connected  therewith,  which,  under  the  section 
referred  to,  the,  company  are  bound  to  maintain  at  all  times  there- 
after. I  confess  I  cannot  see,  that  when  once  the  sunken  road  is 
completed  and  made  fit  for  traffic,  that  it  is,  in  the  sense  of  the  Act, 
a  necessary  work  connected  with  the  bridge,  to  be  kept  in  repair 
and  maintained  by  the  company.  But  then  the  question  arises, 
what  is  the  liability  of  the  railway  company,  in  case,  for  the  pur- 
pose of  carrying  their  railway  over  a  public  road,  by  means  of  a 
bridge  or  otherwise,  it  becomes  necessary  for  them  to  sink  or  lower 
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M.  T.  1862.  the  public  road  ?    My  answer  is,  the  liability  is  determined  by  the 

^a^aa^ — /     58rd  and  66Ui  sections  of  the  Act    By  the  53rd  section  it  is 

expressly  provided  that  in  case  the  company  shall  find  it  '*  neces- 

WATEEFOBD  «  gary  to  cross,  cut  through,  raise,  sink,  or  use  any  part  of  any  road, 

AMD 

LIMERICK     '*  ^^^  company  shall,  before  the  commencement  of  their  operations, 
BAiLWAT.    « cause  a  sufficient  road  to  be  made  instead  of  the  road  to  be 
**  interfered  with ;  and  shall,  at  their  own  expense,  maintain  such 
*^  substituted  road  in  a  state  as  convenient  for  passengers  as  the 
**road  so  interfered  with,  or  as  nearly  so  as  may  be ;  ''■  and  by  the 
56th  section  it  is  provided  that*  "  If  the  road  so  interfered  with 
^^  (t.  e^  by  cutting  or  sinking)  can  be  restored,  compatibly  with  the 
'*  formation  and  use  of  the  railway,  the  same  shall  be  restored  to 
<«  as  good  a  condition  as  the  same  was  in  at  the  time  it  was  first 
**  interfered  with  by  the  company,  or  as  near  thereto  as  may  be ; 
*'  and  if  such  road  cannot  be  restored,  compatibly  with  the  fbr- 
"  mation  and  use  of  the  railway,  the  company  shall  cause  the  new 
'*or  substituted  road   to  be  put   into  a  permanently  substantial 
*' condition,  equally  convenient  as  the  former  road,  or  as  near 
'^  thereto  as  circumstances  will  allow ;  and  the  former  road  shall 
"  be  restored,  or  the  substituted  road  put  into  the  required  condition, 
^^  within  the  period  particularly  stated  therein ;  **  and  by  the  57th 
section  the  company  is  rendered  liable  to  certain  penalties  if  they 
do  not  restore  the  old  or  substituted  road  in  the  required  condition, 
within  the  specified  times.     May  I  ask,  if  the  railway  company,  for 
the  purpose  of  crossing  a  public  road  or  the  surface  thereof,  had 
occasion  to  sink  or  deepen  the  public  road,  can  any  one  doubt  but 
that  the  liability  of  the  company  is  such  as  is  defined  by  this  56th 
section  ?    And,  when  the  requisites  of  this  section  are  once  complied 
with,  in  the  case  I  have  supposed,  of  a  level  crossing,  what  pretence 
is  there  for  saying  that  the  company  is  responsible  for  maintaining 
the  road  so  used  and  sunk  ?     And,  on  principle,  what  difierence  can 
it  make  whether  the  road  is  sunk  to  be  crossed  by  a  bridge  or  in  any 
other  way  ?     And,  in  the  case  of  crossing  a  public  road  by  a  bridge, 
can  anyone  doubt  that,  in  such  a  case,  the  company  would  be  bound, 
'  at  all  events,  under  the  58rd  section,  to  provide  a  substituted  road 

before  the  commencement  of  their  operations ;  and  if  so,  and  the 
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53rd  section  at  idl  applies  to  the  case,  on  what  principle,  and  for  M.  T.  1862. 

what  reasons  can  we  hold  that  we  are  to  stop  short,  and  say  that  the     ^ y 

56th  section  does  not  equally  apply  ?  The  wwds  of  both  sections 
are  general,  not  confined  to  any  particular  cases,  but  to  all  cases  in  waterfobd 
which  it  is  necessary  to  sink  or  deepen  a  public  road.  What  right  ttmerick 
have  we  to  say  that  these  sections  do  not  apply  to  the  case  of  railway. 
lowering  or  sinking  a  road,  to  be  crossed  by  the  railway  bridge? 
The  words  are  general ;  and  there  seems  to  be  no  reason  why  they 
should  not  extend  to  the  case  of  a  road  crossed  by  a  railway  bridge 
as  well  as  to  all  other  cases.  I  am  quite  aware  that,  under  the  49th 
section  of  the  Act,  the  road  passing  under  the  railway  bridge  must 
have  the  ascent  and  descent  thereby  provided,  and  the  bridge  must « 
be  of  a  specified  height  over  the  road ;  and,  no  doubt,  if,  from  any 
defect  in  the  construction  of  the  bridge,  it  should  sink,  so  as  not  to 
leave  the  required  space  between  the  bridge  and  the  road,  I  enter- 
tain no  doubt  but  that  the  company  would  be  obliged  to  raise  their 
bridge,  or  execute  whatever  works  might  be  necessary  to  give  to  the 
public  the  required  space.  And  probably  i^  by  any  sudden  and 
unusual  convulsion  of  nature,  the  road  should  rise,  it  might  perhaps 
be  held  that  there  was  some  obligation  on  the  company  to  restore 
the  road  to  its  original  condition  ;  but  I  do  not  think  it  necessary  to 
enter  into  the  consideration  of  such  a  question.  It  seems  to  me  it  will 
be  time  enough  to  consider  such  a  question,  when  the  very  impro- 
bable event  occurs.  But,  in  the  present  case,  the  road  having  kept 
its  proper  distance  from  the  bridge,  and  being  out  of  repair,  not 
from  any  act  of  the  company,  but  of  the  ordinary  traffic  of  the 
public  passing  along  it,  we  are  all  of  opinion  that  there  is  no 
obligation  on  the  company  to  put  Jt  now  into  repair. 

Our  opinion  therefore  is,  that  the  decision  come  by  the  majority 
of  the  Court  of  Queen's  Bench  is  right,  and  should  be  followed 
by  us. 

Baix  and  Eeooh,  JJ.,  concurred. 

Christian,  J. 

Although  I  agree  that  the  question  which  is  put  to  us  in  this 
case  shoqld  be  answered  as  the  same  question  was  answered  by  the 
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M.  T.  1862.  Court  of  Queen's  Bench  in  Kearney  v.  The  Waterford  and  Lime- 

V-.— V — -^     rich  Railway  Company^  still  I  cannot  go  along  with  much  of  the 

^^  reasoning  of  the  learned  Judges  who  formed  the  majority  upon  that 

WATERFORD    oOCasioU. 

LIMERICK  ^^  appears^  to  have  been  assumed  in  the  Queen's  Bench  (and 
RAILWAY,  indeed  throughout  the  argument  here  also),  that  if  once  it  could 
be  shown  that  cases  of  this  kind  were  included  under  the  provisions 
of  one  of  the  two  classes  of  sections  which  were  so  often  referred  to, 
they  were,  for  that  reason  alone,  necessarily  excluded  from  the 
other.  But,  in  the  view  which  I  take,  both  those  classes  of  sections 
are  applicable  to  the  subject,  that  is,  each  applies  at  a  different 
stage  of  the  railway  works. 

I  shall  state,  in  the  first  instance,  the  way  in  which  I  conceive 
that  the  46th  and  49th  sections  apply  in  such  cases,  t. «.,  in  cases  in 
which  a  railway  is  carried  on  a  bridge  over  a  highway.  If,  in  con- 
structing the  railway  bridge,  it  was  found  necessary  to  interfere  with 
the  level  of  the  road  below,  t.  «.,  if  the  legal  elevation  could  be,  and 
was,  got  without  excavating  the  road  below,  then  in  my  opinion 
those  sections  have  no  application,  and  the  case  is  governed  by  the 
53rd  and  following  sections.  But  if,  when  the  bridge  was  being 
constructed,  it  was  found  that  the  elevation  required  by  the  46th 
and  49th  sections  could  not  be  obtained  without  sinking  the  level  of 
of  the  road  below,  in  such  a  case  I  am  of  opinion  that  the  excava- 
tion or  cutting  required  for  that  purpose  was,  in  the  language  of 
the  46th  section,  ''a  necessary  work  connected  with  the  bridge," 
and  must  therefore  '*  be  executed,  and  at  all  times  thereafter 
maintained,  at  the  expense  of  the  company."  I  am  quite  unable 
to  discover  in  what  single  particular  it  is,  that  that  operation 
fails  to  satisfy  every  term  of  the  statutable  definition.  It 
"is  necessary,"  inasmuch  as  the  bridge  could  not  have  been 
made  conformable  to  law  without  it ;  it  is  ''  connected  there- 
with,"— that  speaks  for  itself.  But  it  was  argued  it  is  not  "  a 
worK^^  Why  is  it  not  a  "  work "  ?  Why  is  not  a  cutting 
which  must  range  over  a  considerable  length  of  road,  which 
in  terms  of  the  statute  may  be  in  depth  one  foot  in  every  six- 
teen, which  is  commanded  by  the  Act  to  be  done  as  an  essen- 
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tial  part  and  parcel  of  the  coDstmction    of  a  railway   bridge,  M.  T.  1 862. 

ConuHon  Pleas 
why  is  not   this  a  work?     Is  not  a  catting  as  much  a  work     ^^-y    * 

FOSBESRT 

as  an  embankment  or  a  bit  of  masonry?    It  is  useless  to  pursue  ^ 

this    further,    because   if   it  be  not  plain   to  the  understanding  watebfobd 
on  the  bare  reading  of  the   words  of    the  statute,  no  amount     uj^bmck 
of  ratiocination  can  make  it  so.     I   therefore  concur  with   Mr.    bailwat. 
Justice  Hayes  in    thinking  that   the   lowering  or  cutting  away 
of  the  road,  which  the  case  expressly  states  was  done  by  the 
company,   for    the  purpose   of   giving    the  bridge  the  necessary 
legal  height,  was  a  "necessary  work  connected  therewith,"  and 
was  therefore,  one  which  the  company  were  bound  ^^to  execute," 
and  are  now  bound  *'at  all  times  to  maintain"  at  their  own 
expense. 

But  then  comes  the  question,  what  is  it  that  they  are  then 
bound  to  execute  and  to  maintain  ?     And  here  it  is  that  I  begin 
to  differ  with  Mr.  Justice  Hayes.     I  say  it  is  only  that  which 
is  ''necessary  to  and  connected   with"  the   bridge   above.    But 
what  is  that?     Simply  the  depression  of  the  road  which  is  neces- 
sary for  giving  to  the  bridge  its  legal  height.     But  it  is  by  no 
means  necessary  for  the  bridge  that  the  surface  of  the  road  thus 
deepened  shall  be  in  such  a  state  of  repair  as  to  be  convenient 
for  travellers.     That  is  utterly  immaterial  to  the  bridge^  and  I 
am  of  opinion  that  the  46th  section  imposes  no  such  obligation 
on  the  company.     But  Mr.  Murphy  relied  on  the  language  of  Lord 
Campbell,  in  the  North  Staffordshire  Railway  Company  v.  Dale  (a) j 
as  an  authority  to  show  that,  when  there  is  an  obligation  to  main- 
tain a  road,  it  is  not  satisfied  until  the  road  is  made  fit  for  travellers. 
He  says : — ''  The  obligation  is  not  discharged  by  merely  putting 
*'  arches :   the,  work  must  be  complete  so  as  to  be    fit  for  the 
'*  passage  of  carriages.     Till  then  the  Act  is  not  complied  with." 
That  is  perfectly  accurate,  as  applied  to  the  case  Lord  Campbell 
was  dealing  with,  namely,   that  of  a  high-road  carried  over  a 
railway ;  but  is  obviously  inapplicable  to  the  case  we  have  to  deal 
with,  where  the  highway  in  question  passes  under  the  railway.   The 
former  case  is  governed  by  words  in  the  46th  section,  which  do 

(a)  8  £1.  &  BL  836. 
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M.  T.  1862.  not  apply  at  all  to  the  latter.    "  like  bridge,  whh  tlie  immediate 

«...^-^.. — ^     approaeke9j**  shall  be  exeoated  and  maintained.     And  what  the 

^  English  cases  decide  is,  that  in  the  case  of  a  bridge  which  carries 

WATBBFORD  a  road  orer  the  railway,  the  road  is  a  part  of  the  bridge ;  and  when 

A.ND 

liiMBRicK  ^^  '^^^  imposes  on  the  company  the  daty  of  executing  and  mai»- 
BAiLWAT.  taining  the  bridge  and  its  approaches,  it  necessarily  includes  the 
road  which  is  part  of  the  bridge,  and  obliges  them  to  maintain  it 
and  its  approaches,  q^  road  and  qud  approaches,  that  is,  in  a  state 
fit  to  be  used  as  such  by  travellerse  But  all  this  is  inapplicable 
where  it  is  the  railway  which  is  carried  orer  the  bridge.  The  high- 
road below  is  neither  a  part  of  the  bridge,  nor  (in  my  opinion, 
equally  dearly)  an  approach  to  the  bridge.  Here,  to  bring  the 
case  within  the  46th  section,  there  is  nothing  to  go  upon  but 
the  words  *'  necessary  works  connected  therewith."  But  as  I  have 
observed  already,  the  only  view  in  which  the  operations  upon  the 
road  below  are  necessary  to  or  connected  with  the  bridge,  is  simply 
the  maintaining  the  necessary  amount  of  depression ;  the  state  of 
repairs  of  the  surface  so  depressed  is  quite  immaterial  to  the  bridge. 
I  am  therefore  of  opinion,  that  although  the  46th  section  did  apply 
to  the  original  making  of  the  necessary  depression  in  the  road,  and 
does  apply  to  the  maintaining  of  it,  it  has  no  application  to  the 
«tate  of  facts  found  by  this  case,  which  is  that  of  simple  superficial 
disrepair  not  prejudicial  in  any  way  to  the  legal  status  of  the 
bridge. 

But  then  arises  this  questiotid  the  ciompany  having,  in  the 
exercise  of  their  powers  broken  up  the  surface  of  this  road,  were 
they  at  liberty  to  leave  it  so?  Clearly  not,  but  in  my  opinion  it 
was  the  53rd  and  following  sections,  especially  the  56th,  and  not 
the  46th,  which  imposed  on  them  the  duty  of  restoring  it.  But  that 
duty  was  occasional  only ;  unlike  those  created  by  the  46th  section, 
which  aire  perpetual:  and  when  once  the  company  have,  in  the 
language  of  the  56th  section,  "restored  the  road  to  as  good  a 
"  condition  as  the  same  was  in  when  it  was  first  interfu'ed  with, 
<*  or  as  near  thereto  as  circumstances  will  allow,"  (t.  0.,  as  nearly  as 
can  be  done  consistently  with  the  maintaining  the  necessary  depress 
sion),  they  have  nothing  further  to  do  with  the  mere  repairs  of  the 
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road;  which  are  thenceforth  remitted  to  those  whose  duty  it  was  to  M.  T.  1862. 

ComiMOH  Picas 
make  them  before  the  compaDy  interfered.    If,  however,  it  should      ^— »v ' 

FOSBCSRT 

happen  to  become  necessary  for  the  company  at  any  future  time  ^ 

again  to  put  in  action  their  powers  under  the  Act,  and  in  so  doing  watekfokd 
again  to  interfere  with  the  road,  for  example,  if  in  process  of  time  i^imerick 
the  excavation  of  the  road  began  to  fill  up,  so  that  the  bridge  no  kailway. 
longer  had  the  elevation  required  by  law,  then,  and  so  often  as  it 
might  so  happen,  if  I  be  right  in  holding  that  that  excavation  was 
*^  a  necessary  work  connected  with  the  bridge,"  within  the  meaning 
of  the  46th  section,  the  company  would  be  bound  under  that  section 
to  restore  the  excavation ;  and  as,  in  so  doing,  they  must  necessarily 
break  up  the  surface  of  some  part  of  the  road,  they  would  thereupon 
again  come  under  the  obligation  of  the  56th  section,  and  be  bound 
to  restore  it,  and  so  toties  quoties.  The  result  is  that,  according  to 
my  understanding  of  the  Act,  as  applied  to  the  facts  of  this  case, 
the  only  obligation  which  the  46th  section  now  imposes  on  the 
company  in  connection  with  this  road  is,  that  of  maintaining  always 
that  depression  of  it  which  is  necessary  to  give  the  required  eleva- 
tion to  the  bridge,  and  that  the  only  obligation  which  the  56th 
section  imposes  on  them  is,  to  make  good  any  damage  which  may 
be  done  in  fulfilling  the  former  obligation ;  but  the  present  case, 
which  is  one  of  disrepair,  not  occasioned  by  any  act  of  the  company, 
or  impairing  in  any  degree  the  legal  conditions  of  the  bridge,  but 
caused  merely  by  the  wear  and  tear  of  ordinary  traffic,  does  not 
fall  within  the  provisions  of  either  the  one  section  or  the  other, 
and  consequently  the  liability  to  make  it  good  remains  where 
it  would  have  been  if  the  Act  had  never  been  passed,  or  the 
company  had  never  interfered  with  the  road. 

Judgment  for  the  defendants.  ' 


VOL.  13.  64  L 
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T.  T.  1862. 
Exchequer, 


Mau  20,  SI. 
June  5. 


BEERE  V.  FLEMING  and  others.' 


(Exchequer.) 


To  ft  snmmons  This  was  an  action  against  the  defendants  for  cutting  turf  upon  a 
bog  in  their  possession,  the  turbary  whereof  was  reserved  to  the 
plaintiff. 

The  plaintiff,  in  the  first  paragraph  of  the  summons  and  plaint, 


*'  unto  the  said  John  Taaffe,  his  heirs  and  assigns,  all  woods,  under- 
''  woods,  timber  and  other  trees  under  and  above  ground,  but  not 
''the  soil  on  which  the  same  then  were  or  thereafter  should  be 
'<  growing ;  and  all  mines,  minerals,  turbary,  patent  privileges,  and 
<< royalties,  of  what  nature  and  kind  soever;  with  full  and  free 


opntaimng 
coants  in  tres- 
pass  and  tro- 
ver,   for   cut- 
ting tnrf  npon 

to  the  ^^nd-  Btatcd,  that  John  Taaffe  being  seised  in  fee-simple  of  the  lands 

^ich^^r^ed  ^^   Makenagh,    in  the   county  of    Sligo,   by  a  deed    dated    the 

to**the*'^plSi"  ^^°^  ^^  December  1820,  granted  and  conveyed  them  unto  James 

bSdefenrowas  ^^®™"^S  *°^  Harlbe  Fleming,  their  heirs  and  assigns,  as  the  same 

^aded  to  this  ^ere  formerly   held  by   Michael  Feehy,   "  saving  and  reserving 

veiy  questions 
raised  in   this 
action     had 
been  the  sub- 
ject of  ft  bill 
and  cross-bill 
filed     by    the 
ancestors      of 
the  parties  to 
this     action ; 
the  former  to 

establish  an  exdosive  right  to  tnrbaiy  in  the  ancestor  of  the  plaintiff,  nnder  an 
instrument  in  writing  of  the  year  1791 ,  the  latter  praying  the  execution  of  a  con- 
veyance  to  the  ancestors  of  the  defendants  in  the  terms  of  the  above  mentioned 
instrument ;  that  the  ancestor  of  the  plaintiff  having  brought  an  action  of  eject- 
ment for  the  bog  in  question,  pursaant  to  decretal  order  of  the  Court  of  Chancery, 
a  verdict  was  found  for  the  ancestors  of  the  defendants,  which  the  Court,  sitting 
in  Banco  refused  to  set  aside ;  that  in  a  second  action  brought  by  the  ancestor  of 
the  plaintiff,  for  preventing  him  from  cutting  turf  on  the  bog,  he  was  nonsuited  ; 
that  the  cross-suits  having  come  to  a  hearing,  a  decree  was  pronounced,  wluch 
remains  in  minutes  '*  as  the  parties  thereto  agreed,  and  did  act  on  the  minutes, 
and  submitted  thereto ;"  that  by  that  decree,  the  bill  of  the  ancestor  of  the  plaintiff 
was  dismissed  with  costs,  and  the  ancestors  of  the  defendants  were  declared  entitled 
to  the  possession  of  the  bog  in  question  (inter  alia) ;  that  the  deed,  upon  the  con- 
struction of  which  the  present  action  was  brought,  was  made  in  pursuance  of  that 
decree,  and  in  the  exact  terms  of  the  deed  of  1791 ;  that  the  judgments  and  decrees 
in  the  former  action  and  suits  were  still  in  force,  and  that  by  t£sm,  the  very  ques- 
tions raised  by  the  first  paragraph  of  the  summons  and  plaint  had  been  decided. — 
Demurrer  thereto  allowed,  upon  the  ground  that  the  dismissal  of  a  bill,  seeking 
equitable  relief  in  respect  of  an  instrument  on  which  a  party  can  sue  at  law,  is  no 
bar  to  an  action  at  law  upon  the  same  instrument,  although  the  decree  do  not 
state  the  dismissal  to  have  been  without  prejudice. 

Held,  that  there  is  no  repugnancy  between  a  grant  of  <*  bog  "  and  a  reservation 
of  •*  turbary,"  as  turves  are  not  the  sole  profit  of  bog.  And  that  "  turbary,"  not 
being  Ae  soil,  but  only  a  profit  a  apprendre,  is  not  within  the  3  &  4  W.  4,  c  27- 

*  Coram  Fitzgbrald,  Hdobbs,  and  Dbast,  BB. 
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"liberty  at  all  times  to  cat,  fell,  grub  up,  raise  up,  manufacture,  and  T.  T.  1862. 

"  carry  away  the  same ;  and  also  to  copse  in  and  preserve  all  woods  ^^' 

"and  underwoods  that  then  were  or  thereafter  might  be  growing 

*'on  the  said  premises;  together  with  full  and  free  liberty  at  all  times 

''to  make  any  roads,  causeways,  water  and  watercourses,  ditches, 

"drains,  or  fences,  that  might  be  found  necessary."    Habendum  to 

James  and  Harloe  Fleming,  their  heirs  and  assigns,  for  ever,  at  the 

yearly  rent  of  £85,  late  currency.    Having  added,  that  by  mesne 

assignments,  the  above  rent  and  all  rights  and  privileges,  created 

and  reserved  by  the  deed  of  1820,  were  now  vested  in  the  plaintiff, 

the  first  paragraph  of  the  summons  and  plaint  complained  that,  the 

defendants  Richard  Fleming  and  Edward  Frazer,   who  were  in 

possession,  each  of  one  third,  of  the  lands  in  question,  had  by  their 

servants  and  undertenants  "  dug  up  and  cut  and  carried  away  a 

*<  large  quantity,  that  is  to  say  160  kishes,  of  turf,  on  and  being 

**  part  of  the  turf  bog  on  the  said  lands,  so  by  said  indenture  of  the 

'*  22nd  of  December  1820  granted,  and  thereby  wrongfully  inter* 

'*fered  with  the  turbary  saved  and  reserved  by  the  same  deed, 

''and  which  turbary  was  then  as  aforesaid  lawfully  vested  in  and 

"of  right  belonged  to  the  plaintiff  as  his  exclusive  property." 

The  second  paragraph  of  the  summons  and  plaint  treated  the 
reservation  in  the  deed  of  1820  as  a  re-grant  to  the  plaintiff  of 
the  turbary. 

The  third  paragraph  complained  of  the  injury  inflicted  upon 
the  plaintiff's  exclusive  right  to  turbaiy,  derived  by  grant  from 
John   Taaffe. 

There  was  also  a  count  in  trover. 

The  first  defence  (stated  at  length  in  the  judgment  of  the  Court), 
to  the  first  paragraph  of  the  summons  and  plaint,  was  an  equitable 
one,  viz^  that  the  effect  of  the  reservation  of  '*  turbary,"  in  a  deed 
of  1791,  had  been  the  subject  of  bill  and  cross-bill  between  Taaffe, 
grantor  in  the  deed  of  1820,  and  members  of  the  Fleming  family, 
the  ancestors  of  James  and  Harloe  Fleming ;  and  that  an  ejectment 
for  bog,  having  been  brought  by  Taaffe,  pursuant  to  a  decretal  order 
of  the  Court  of  Chancery,  a  verdict  was  directed  for  the  Flemings 
in  that  action ;  while  in  an  action  by  Taaffe  against  them,  for  pre- 
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T.  T.  1862.  Tenting  him  from  carrying  away  turf,  he  was  nonsuited. 

Exchequer, 


That 


upon  the  matter  coming  again  before  the  Court  of  Chancery, 
Taaffe's  bill  "was  dismissed/'  and  the  Flemings  were  declared 
entitled  to  possession  of  the  bog,  and  a  conveyance  thereof,  upon 
payment  to  Taaffe  of  his  costs ;  that  the  deed  of  1820  was  made 
pursuant  to  that  decree,  which,  together  with  all  the  proceedings  in 
Chancery,  it  recited ;  and  that  these  judgments  at  law,  and  decrees 
in  equity,  were  still  in  full  force,  and  conclusive  upon  the  question 
in  dispute  in  the  present  action. 

The  second  defence  to  the  first  paragraph  of  the  summons  and 
plaint  relied  upon  the  inconsistency  between  a  grant  of  ^bog** 
(mentioned  in  the  deed  of  1791>  which  the  deed  of  1820  purported 
to  carry  in  effect),  and  a  reservation  of  all  turbary. 

The  third  defence  to  the  first  paragraph  of  the  summons  and 
plaint  relied  upon  adverse  possession  of  the  bog  and  turbary  for 
twenty  years. 

To  all  these  defences  the  plaintiffs  demurred,  and  principally 
relied  upon  the  following  points: — 

That  it  did  not  appear  from  the  defence  that  the  question  raised 
by  this  action  was  already  decided;  that  no  estoppel  against  the 
plaintiff  was  shown ;  that  the  defence  did  not  show  any  incon- 
sistency or  repugnancy  between  the  grant  of  the  bog  and  the 
reservation  of  all  turbary ;  that  the  Statute  of  Limitations  did  not 
apply  to  turbary  as  being  an  easement;  that  the  defendants  were 
precluded  from  setting  np  any  right  to  the  turbary  adverse  to 
the  plaintiff,  whilst  holding  the  bog  under  the  deed  of  the  22nd 
of  December  1820,   and  paying  rent  therefor  to  the  plaintiff. 


W,  Smith  and  Serjeant  Sullivan,  for  the  plaintiff,  in  support  of 
the  demurrer. 

Bog  and  turbary  are  not  identical,  as  the  defendants  contend ; 
bog  means  the  soil  itself ;  turbary  is  the  right  or  easement  to  enter, 
and  cut  turf  upon  bog ;  when  all  the  turf  is  cut  away,  the  defendant 
will  have  the  exclusive  possession  and  use  of  the  soil  when  denuded 
of  turf.     An  exclusive  right  to  cut  turf  may  be  reserved :  Co.  Lii,j 
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46;  M(mey  v.  Gubbins{d).    That  exclusive  right  is  the  sabject  of  T.  T.  .1862. 

Excheguer, 
graat :  Wilson  v.  Maekreth  {b).  The  word  "all-in  the  reserva- 
tion clause  is  distributive:  Ewart  v.  Graham (e) ;  and  is  synonymous 
with  *•  exclusive :  '*  Bot/le  v.  Olpkerts  (d) ;  Earl  Cardigan  v.  Armi- 
tage  (e).  Ajb  to  the  plea  of  the  Statute  of  Limitations,  that  Act 
does  not  apply  to  exclusively  incorporeal  hereditaments:  3  &  4 
FF.  4,  0.  27,  8.  1 ;  McDonnell  v.  JIPGiniy  (fj.  Nor  can  any  length 
of  user  by  a  tenant  give  him  a  right  against  his  landlord :  Bright  v. 
Walher  U^ ;  Burrawes  v.  Hayes  (A) ;  Lard  Cownoum  y.  Ward  (•) ; 
Lord  Watetford  v.  Austen  {h). 


R.  C.  Ince  and  /.  JB.  Walsh^  in  support  of  the  defences. 

The  decree  in  Taajffe  v.  Fleming  was  rightly  pleaded ;  for  the 
present  action  is  concerned  with  the  same  matter  as  that  suit: 
Mitford  on  Pleading^  p.  278.  The  exception  of  turbary  in  a 
demise  of  bog  is  void  for  repugnancy:  4  Byth.  Conv.,  p.  316; 
Dorrell  v.  Collins  {I);  Homeby  v.  Clifton  {m);  Vin.  Abr.,  tit. 
Reservation^  60.  As  to  the  Statute  of  Limitations,  McDonnell 
v.  M^Kinty  was  a  case  as  to  mines,  as  to  the  effect  of  the  statute 
upon  a  right  of  entry  thereinto. 

Smith  T.  Lloyd  (n)  and  Irons  v.  Douglas  (o)  were  also  cited. 

Cur,  ad.  vuh. 


FxTZQERALo,  B.,  uow  delivered  the  judgment  of  the  Court: — 
In  this  case,  the  plaintiff  is  the  assignee  of  the  grantor;  and 
the  defendants  are  each,  as  to  one-third  of  the  lands  of  Make- 
nagh,  in  the  county  of  Sligo,  assignees  of  the  grantees  in  a  deed 
dated  the  22nd  of  December  1820,  whereby  one  John  Taaffe 
conveyed  to  James  Fleming  and  Harloe  Fleming  in   fee,  at  a 


Jum5. 


(a)  Long.  &  Town.  88,  99. 
(c)  7Dom.Proc.  331. 
(e)  2B.  &C.  197. 
0^)  IC,  M.  &R.211. 
(0  lSdi.&Lef,8. 
(0  Cro.  El.  6. 
(»)  9  Ezch.  562. 


(b)  3  Bmr.  1824. 
(jd)  Long.  &  Town.  320. 
Cf)  10  It,  Law  Rep.  514. 
(h)  Hay.  &  Jon.  597. 
(A)  Jon.  627. 
(m)  3  Dyer,  2646. 
(o)  3Ir.  Bq.Rep.  612. 
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T.  T.  1862.  rent,  all  that  and  those  the  town  and  lands  of  Makenagh,  aituata 

^ X-^     in  the  county  of  Sligo,  saving  and  reserving  onto  the  said  John 

^  Taaffe  his  heirs  and  assigns  (inter  alia)^  all  mines,  minerals,  tar- 

FLEBcmo.  barjy  and  soforth;  and  the  plaintiff  complains  that,  since  their 
respective  estates  so  vested  in  himself  and  the  defendants,  the  defend- 
ants have  dug  and  carried  away  large  quantities  of  tarf  from  the 
lands  granted,  and  wrongfully  interfered  with  the  exclusive  right 
of  turbary  vested  in  him  by  the  effect  of  the  foregoing  deed. 

In  the  first  paragraph,  the  deed  of  December  182(KJs  stated 
according  to  its  terms;  in  the  second  paragraph,  it  {«  pleaded  as 
a  re-grant,  by  the  grantees  therein  named,  of  the  torbary  to  the 
grantor;  and  in  the  third  paragraph  it  is  pleaded  ^  ft  grant  of 
the  turbary. 

To  the  first  paragraph  three  defences  have  been  pleaded:  the 
first  defence  states  a  deed  dated  the  3rd  of  May  179 1,  whereby 
one  Dundas)  in  what  are  substantially  the  same  terms  as  those  in 
the  alleged  deed  of  1820,  conveyed  in  fee,  at  the  same  rent,  the 
same  lands,  with  the  same  reservation,  to  one  Knott.  It  further 
states  that  Dundas,  by  deed  dated  the  24th  of  March  1810,  con- 
veyed all  his  interest  in  the  lands  to  John  Taaffe,  the  grantor 
in  the  deed  of  1820,  in  fee;  that  all  the  interest  of  Knott  under 
the  deed  of  1791>  who  died  in  June  1815,  vested  in  William 
Fleming  and  Judith  his  wife;  but  that  such  interest  was  not  a 
legal  one.  That  disputes  arose  between  Taaffe  and  the  Flemings, 
as  to  the  turbary  on  the  lands,  in  consequence  of  which,  and  in 
consequence  of  the  Flemings  ha?ing  dug  and  carried  away  turf, 
Taaffe,  on  the  16th  of  June  1815,  filed  a  bill,  complaining  against 
the  Flemings,  praying,  amongst  other  things,  an  injunction,  to 
restrain  them  from  cutting,  digging  or  carrying  away  any  of  the 
said  turbary;  and  further  praying  that,  if  his  exclusive  right  to 
the  said  turbary  should  be  denied  or  disputed,  then  that  sach 
exclusive  right  to  the  turbary  might  be  established  in  such  man- 
ner as  to  the  Court  should  seem  fit;  and  further  praying  an 
interim  injunction  against  waste.  The  defence  further  states,  that 
the  Flemings  having  filed  their  answer  to  the  bill,  denying  the 
exclusive  right  of  turbary  claimed,  did  further,  on  the  23rd  of 
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February  1816,  file  their  cross-bill  against  Taafie,  praying,  amongst  T.  T.  1862. 

other  things,  that  Taaffe  might  be  decreed  to  execute  to  them  a     ^^ — v ' 

legal  conveyance  of  the  lands,  pursuant  to  the  deed  of  1791,  and  ^^ 

according  to  the  terms,  true  intent  and  meaning  thereof;  and  Fleming. 
that  the  respective  rights  of  the  plaintiffs  and  defendant  might 
be  declared  by  the  Court  The  defence  states  that,  Taaffe  having 
filed  his  answer  respecting  the  claim  to  exclusive  turbary,  both 
causes  were  heard  in  the  month  of  November  1816;  and  that, 
on  the  29th  of  November,  a  decretal  order  was  pronounced,  which 
however  was  never  made  up,  but  is  still  in  minutes,  directing 
both  bills  to  be  retained,  with  liberty  to  Taaffe  to  bring  an  eject- 
ment or  other  action,  as  he  might  be  advised,  for  recovery  of  such 
part  or  parts  of  the  premises  as  he  claimed  to  be  entitled  to; 
directing  the  Flemings  to  take  defence;  so  that  the  action  might 
be  tried  at  the  then  next  Assizes  for  the  county  of  Sligo;  and 
that  Taaffe  should  admit  on  such  trial  that  a  legal  estate  passed 
under  the  deed  of  May  1791*  The  defence  further  states  that, 
pursuant  to  the  order,  Taaffe  brought  his  ejectment  in  the  Court 
of  King's  Bench,  to  recover  possession  of  part  of  the  said  lands, 
and,  inter  alia^  280  acres  of  bog ;  that  defence  having  been  taken, 
the  ejectment  was  duly  tried  against  William  Fleming;  Judith 
having  died  in  the  meantime :  that,  at  the  trial,  the  Judge  directed 
a  verdict  for  the  defendant  in  the  action,  on  the  ground  that  the 
soil  passed  by  the  deed  of  May  1791 :  that  the  Court  of  King's 
Bench,  in  banco^  affirmed  the  ruling  of  the  Judge;  and  a  final 
judgment  was  entered  for  the  defendant  in  Trinity  Term  1818. 
The  defence  further  states  that,  in  the  same  year  (1816),  Taaffe 
brought  an  action  on  the  case  against  William  Fleming,  to  recover 
damages  for  his  having  been  prevented  by  the  said  William  Fle- 
ming from  cutting,  saving  and  carrying  away  turf  from  the  said 
lands,  and  for  converting  to  his  own  use  large  quantities  of  turf 
on  the  said  lands  belonging  to  Taaffe.  That  Fleming  pleaded 
to  such  action  the  general  issue;  and  that,  at  the  trial,  Taaffe 
was  nonsuited,  and  a  judgment  of  nonsuit  was  entered  in  Trinity 
Term  1817.  That  William  Fleming  having  died,  the  Chancery 
causes  were  revived  by  James  Fleming  and  Harloe  Fleming,  the 
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'^''^:  ^^^2-  grantees  in  the  deed  of  1820,  and  were  finally  heard  in  the  month 
E»ch$quer. 

of  January  1820.    That,  on  the  28th  of  January  1820,  a  decree 

was  pronounced,  which  however  was  not  made  up,  but  is  still  in 
minutes,  *'  as  the  parties  thereto  agreed,  and  did  act  on  the  minutes,- 
"  and  submitted  thereto ;  and  the  said  decree  is  recited  in  tlie  deed 
"of  the  22nd  of  November  1820."  That,  by  such  decree,  the  bill  of 
Taaffe  was  dismissed  with  costs;  and  in  the  cross-cause  the  Fle- 
mings were  declared  entitled  to  the  possession  of  the  premises  in 
the  pleadings  mentioned,  and  to  a  conveyance  thereof,  pursuant 
to  the  true  intent  and  meaning  of  the  indenture  of  the  3rd  of 
May  1791.  Taafie  was  declared  entitled  to  his  costs  in  the  cross- 
cause,  and  was  directed  on  payment  of  such  costs  to  execute  a 
conveyance*accordingly,  with  a  reference  to  the  Master  to  settle 
a  conveyance,  if  the  parties  differed.  The  defence  then  states  that, 
in  pursuance  of  that  decree,  the  deed  of  December  1820,  which  is, 
as  to  the  lands  and  reservation,  in  the  very  terms  of  the  deed 
of  1791»  was  executed.  The  defence  then  further  avers  that  ^e 
judgments  at  law,  and  the  decrees  stated,  are  in  full  force  and 
effect ;  and  that,  by  these  judgments,  and  the  last  mentioned  decree, 
the  very  question  raised  by  the  first  paragraph  of  the  plaint  was 
decided;  and  all  this  is  relied  on  as  an  equitable  defence  to  the 
action. 

This  defence  has  been  demurred  to  by  the  plaintiff;  and  the  first 
question  for  our  consideration  b,  its  validity. 

We  are  all  of  opinion  that  the  demurrer  must  be  allowed. 
Various  causes  of  demurrer  were  relied  on ;  and  the  defence  does 
indeed  appear  to  me  to  be  open  to  many  objections;  but  I  shall 
content  myself  with  referring  to  one  only.  The  defence  cannot  be 
sustained  unless  the  first  decree  therein  stated  constitutes  a  clear 
ground  in  equity  for  perpetually  restraining  the  plaintiff  from 
asserting  that  exclusive  right  to  turbary  which  he  claims  in  this 
action.  Now  the  deed,  so  far  as  it  declares  any  right,  declares  a 
right  only  to  the  soil  of  the  lands  comprised  in  the  deed  of  1791> 
and  that  right  is  not  questioned  in  this  suit ;  and,  so  far  as  the 
deed  of  1820  is  to  be  considered  as  incorporated  in  the  decree,  that 
leaves  all  other  questions  in  the  precise  state  in  which  they  were 
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left  by  the  deed  of  1791.     Again,  though  the  plaintiff's  assignee  T.  T.  1862. 
Taaffe  sought,  by  his  bill,  a  declaration  of  bis  exclusive  right  to      ^ ^— / 

BE£RB 

turbary,  and  his  bill  was  dismissed,  I  can  regard  that  dismissal  as  ^, 

deciding  nothing  but  his  failure  to  establish  that  equitable  right ;  and,  fleminq. 
to  a  bill  seeking  a  declaration  of  such  right,  the  decree  might  be  an 
answer.  I  apprehend  it  is  not  correct  to  say  that  a  party,  seeking 
equitable  relief  in  respect  of  an  instrument  on  which  he  can  sue  at 
law,  and  whose  bill  is  dismissed,  though  without  stating  such  dismiss 
to  be  without  prejudice,  is  necessarily  subject  to  be  restrained  from 
proceeding  at  law  on  the  same  instrument.  In  the  case  of  bills  for 
the  specific  performanciQ  of  agreements,  though  the  bill  be  dismissed 
without  any  saving  of  the  plaintiff's  right  to  proceed  at  law,  I 
believe  it  to  be  well  settled  that  the  plaintiff  may  proceed  at  law ; 
and  that,  if  the  defendant  would  restrain  him,  he  must  show,  by 
bill,  some  substantive  equity  for  the  purpose.  In  this  case  the 
Court  of  Chancery,  in  truth,  appears  to  have  passed  no  judg- 
ment of  its  own,  but  to  have  dismissed  Taaffe's  suit,  simply  on 
the  ground  of  his  failure  to  establish  his  right  at  law,  in  an  action 
or  actions,  which  could  not,  without  the  aid  of  a  Court  of  Equity, 
have  conclusively  established  the  right.  The  decree  in  the  cross 
cause  contains  no  declaration  of  right,  except  as  to  the  soil,  not  now 
in  question,  and  no  proviso  restraining  Taaffe  from  further  pro- 
ceeding at  law.  I  see  nothing  therefore  to  warrant  us  in  holding  that 
the  decree  would  constitute  of  itself,  or  with  the  judgments  at  law, 
an  equitable  bar  to  this  action.  No  case  can  better  illustrate  the 
effect  of  a  mere  dismissal  of  a  bill  for  equitable  relief  than  Tatham 
V.  Wright,  possibly  one  of  the  most  pertinaciously  contested  cases 
in  the  books;  all  the  pleadings  in  it  will  be  found  reported  in 
7  Ad,  Sf  Ell.,  p.  313.  Tatham  filed  a  bill  in  Chancery,  praying 
that  the  will  of  his  ancestor  might  be  declared  to  have  been  obtained 
by  fraud  and  undue  influence,  and  void.  An  issue  devisavit  vel  non 
was  directed.  It  was  tried  in  1830,  and  there  was  a  verdict  for 
the  will,  and  against  Tatham.  A  new  trial  was  moved  for,  before 
Sir  John  Leech,  and  he  refused  it ;  the  motion  was  repeated  before 
the  Lord  Chancellor  Brougham,  who  called  Chief  Justice  Tindal 
and  Lord  Lyndhurst  to  his  assistance,  and  they,  in  1831,  refused  the 
VOL.   13.  65  L 
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T^T.  18&2.  new  tri«1,  and  the  then  Master  of  the  Rolls  dismissed  the  bill.  These 
proceedings  are  reported  in  2  Russ  8f  M.^  p.  1.  Tberenpon  Tatham 
brought  his  ejectment,  notwithstanding  the  decree  of  dismissal,  on 
an  issue  raising  the  very  same  questions  as  he  sought  to  raise  in  bia 
ejectment.  The  ejectment  was  tried  in  1838,  and  there  was  a  verdict 
for  Tatham ;  a  bill  of  exceptions  was  taken  by  the  defendant,  and  the 
Court  awarded  a  venire  de  novo.  The  ejectment  was  again  tried  in 
1834,  and  there  was  a  verdict  for  the  defendant,  against  Tatham.  The 
Court,  on  motion,  set  aside  that  verdict ;  and  the  case  was  tried 
again  in  1836,  and  Tatham  obtained  a  verdict  and  judgment ;  there 
was  a  bill  of  exceptions,  on  the  argument  of  which  the  Court  was 
equally  divided,  and  which  is  the  case  reported  in  7  Ad*  4r  Eli. 
The  judgment  for  Tatham  was,  in  consequence,  affirmed;  and 
finally  there  was  an  appeal  to  the  House  of  Lords,  in  which  that 
judgment  was  upheld ;  and  thus  Tatham,  whose  bill  had  been  dis- 
missed after  trial  ci  an  issue  on  the  same  question,  finally  recovered 
the  estate :  Wrtghi  v.  Taiham  (a). 

The  second  defence  to  the  first  paragraph  of  the  plaint  is  in  the 
nature  of  a  demurrer  to  the  paragraph,  and  oyer  of  the  deed  of 
December  1820.  It  sets  out  various  statements  in  the  deed,  which, 
in  the  view  of  the  case  I  take,  it  is  unnecessary  to  state  particularly. 
The  object  is  to  show  that  the  deed  is  to  be  read  as  if  it  were  a 
grant,  not  merely  of  land,  but  of  bog  eo  nomine.  I  shall  assume 
that  this  is  so,  though  it  appears  to  me  far  from  clear;  and  the 
defence  then  suggesta  that  a  reservation  or  exception  of  turbary  is 
inconsistent  with,  and  repugnant  to,  a  grant  of  bog,  and  there- 
fore void. 

This  defence  has  also  been  demurred  to,  and  the  second  question 
for  our  consideration  is,  its  validity. 

In  support  of  the  defence,  it  is  argued  that  all  turbary  must  mean 
either  of  two  things — an  exclusive  right  to  dig  the  turves  of  the  bog, 
or  the  place  where  the  turves  are  found,  that  is,  to  the  bog  itself. 
In  the  latter  view,  the  reservation  or  exception  would  be  repugnant; 
and  it  is  equally  so  in  the  other  view,  because  it  would  be  a  reser- 


(a)  5  CI.  &  F.  670. 
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vation  of  all  the  profits  of  the  bog,  which  woald,  in  effect,  be  the  T.  T.  1862. 
bog  itself.  v^    V       / 

I  do  not  stop  to  consider  whether  this  argument  would  be  affected  ^^ 

by  treating  the  deed  either  as  a  re-grant  or  a  grant.  It  seems  to  me  fleminq. 
that  if  turbary  and  bog  ean  have  a  different  meaning,  we  are  bound 
to  give  them  such  different  meanings,  so  as  not  to  render  any  part 
of  the  deed  ineffectual.  Now,  it  seems  to  be  clearly  settled,  that  the 
grant  of  an  exdosive  right  of  digging  turves  will  not  be  a  grant  of 
the  soil }  and  for  the  very  reason,  that  the  turves  are  not  the  sole 
profit  of  the  soil.  I  think  therefore  that  this  reservation  of  an  exolu* 
sive  right  to  dig  turves  is  not  inconsistent,  as  a  reservation  (if 
such  it  can  be)  or  otherwise,  with  the  grant  of  the  bog*  Co.  LiU.^ 
44,  6,  is  express :-— **  So,  if  a  man  grant  to  another  to  dig  turves  in 
''  his  land,  and  to  carry  them  at  his  will  and  pleasure,  the  land  shall 
**  not  pass,  because  but  pari  of  the  projiu  is  given ;  the  trees, 
'*  mines,  <&o.,  shall  not  passe :  **  and  this  position  is  recognised  in  the 
case  cited  from  BurroWy  by  the  whole  Court,  the  question  being  one 
of  a  certain  right  to  turbary.  I  have  only  to  add  that  bog  is  the  soil, 
and  that  ejectment  will  lie  for  it  eo  nomtiM,  as  was  decided  in.  Cro* 
Car.  p.  512. 

The  third  defence  is  founded  on  the  Statute  of  Limitations ;  and 
there  are  similar  defences  to  this,  to  the  second  and  third  paragraphs 
of  the  plaint.  These  defences  allege,  in  substance,  that  the  grantees 
in  the  deed  of  December  1820,  and  those  deriving  under  them, 
including  the  defendants,  have  been  in  the  exclusive,  undisturbed, 
and  adverse  possession  of  all  the  bog  and  turbary  in  respect  to  said 
house  and  lands,  ever  since  the  said  22nd  of  December  1820;  and 
the  defendants  rely  on  the  3  <&  4  W.  4,  c  27. 

All  these  defences  have  been  demurred  to  \  and  the  last  question 
for  our  consideration  is,  the  validity  of  these  defences. 

The  answer  appears  to  me  to  be,  that,  it  being  once  established 
that  the  turbary  is  not  the  soil,  but  a  profit  a  prendre^  it  is  not 
within  that  statute.  It  seems  quite  clear  that  an  ejectment  would 
not  lie  for  it ;  at  all  events,  except  as  appurtenant  to  lapd. 

On  the  whole  therefore  I  think  the  demurrers  must  be  allowed. 
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T.  T.  1862. 
Exchequer. 


^    „,  SPAIGHT  V.  TWISS. 

June  2,  7, 

Extracts  from  This  was  an  action  of  trespass,  which  was  tried  before  Mr.  Justice 

the  Books  of 

Distribatioii      O'Brien  and  a  special  jury,  at  the  Summer  Assises  for  the  North 

ineridence,  in  I^iding  of  the  county  Tipperary,  1861.     The  first  three  counts  of 

^^npon^i^  the  summons  and  plaint  charged  that  the  trespasses  had  been  com- 

2c8CTh)ti^iw^f  ^^^^^  ^y  *^®  defendant  on  the  lands  of  Legane,  KiUary  Hayes,  and 

b^^  aS^*^  Towntina,  on  the  12th  of  June  1860;   the  fourth  count  charged 

made  under  Uie  them   as  committed  on    the    lands  of   Le^ne,   on  the  23rd    of 
Acts  of  Settle-  ®       ' 

mentandEx.  July  I860, 
planation. 
Knox  y.  The       ^^^  ^^^  three  defences  denied  the  commission  of  the  trespass 

(T^^Ir.  Ch^  °P^"  ^^®  lands  of  Legane,  Killary  Hayes,  and.  Legane ;  the  fourth 
toed?^^  ^'  defence  denied  that  the  lands  of  Towntina  were  the  lands  of  the 
plaintiff;  the  fifth  and  seventh  defences  alleged  that  the  lands 
whereon  the  trespasses  were  committed  were  the  lands  of  Town- 
tina, although  called  Legane  and  Killary  Hayes  in  the  first  and 
second  counts.  The  sixth,  eighth,  ninth,  and  tenth  defences  jus- 
tified the  alleged  trespasses,  as  a  user  by  the  defendant's  tenants, 
and  by  his  directions,  of  certain  rights  of  common ;  and  claimed 
over  the  lands  of  Towntina,  as  appurtenant  to  certain  lands  and 
houses  of  the  defendant,  a  right  of  common  of  pasture,  of  taking 
peat  and  turf  mould  for  manure,  as  also  of  turbary.  These  rights 
were  claimed,  both  under  the  statute,  as  having  been  enjoyed  for 
thirty  years,  and  as  having  been  enjoyed  from  time  immemorial. 
On  the  above  pleadings,  forty-six  issues  were  raised. 

At  the  trial,  the  plain tifi*  gave  in  evidence  (inter  alia)  an  attested 
copy  of  a  patent  of  the  18  Car,  2  (July  1666),  granting  to  Samuel 
Wade  and  his  heirs  (amongst  other  lands)  Legane,  containing  163 
acres,  or  thereabouts,  of  profitable  land,  plantation  measure,  and  41 
acres  of  unprofitable  land ;  and  Cottoone,  containing  183  acres,  or 
thereabouts,  of  profitable  land,  plantation  measure,  and  41   acres 

*  Coram  Fitzoebald,  Huqhes,  and  Dsast,  BB. 
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unprofitable ;  and  also  all  castles,  manors,  &c^  common  and  common  T.  T.  1862. 

of  pasture,  &c.  &c.,  thereto  appertaining ;  also  several  deeds,  tracing      — -JlZ^ 

the  lands  mentioned  in  the  patent  to  Mr.  Head's  family ;  also  a  deed 

of  conveyance  to  Francis  Spaight  (the  father  of  the  plaintiff)  and 

his  heirs,  dated  the  3rd  of  December  1845,  from  Master  Goold, 

Henry  Head,  and  others,  made  in  pursuance  to  the  decree  in  Beere 

y.  Head.     This  deed  conveyed  to  Francis  Spaight  and  his  heirs 

(amongst  other  lands)  Legane,  containing  1 63  acres,  or  thereabouts, 

profitable  land,  plantation  measure ;  and  Goltoone,  otherwise  Col- 

loone,  otherwise  Eallary,  containing  183  acres,  or  thereabouts,  of 

profitable  land,  plantation  measure,  and  63  acres  unprofitable  land. 

Besides  conveying  all  common,  common  of  pasture,  &c.  &c.,  this 

deed  stated,  after  enumerating  other  lands,  in  addition  to  the  above, 

"  all  which  said  lands  are  now  known  by  the  names  and  descriptions 

'*  of  (amongst  others)  Coulbawne,  Ryninch,  Killary  Foger,  Killary, 

"  and  Killary  Hayes,  Englishtown,  Middleton,  Towntina,  Legane,^ 

&c,  &c.    The  plaintiff  also  gave  in  evidence  the  Chancery  rental  in 

Beere  v.  Bead^  and  the  map  annexed;  and  having  proved  the 

commission  of  the  acts  complained  of,  closed  his  case,  with  liberty 

to  go  into  a  rebutting  case  as  to  commonage. 

The  defendant  gave  in  evidence  a  tracing  of  part  of  the  Down 
Survey,  including  (amongst  others)  the  following  lands,  viz.: — 
*'No.  86 — Legane,  arable  and  pasture,  163  acres;  ditto,  bog,  41 
^'  acres :  No.  87 — Coolloone,  arable  and  pasture,  183  acres  ;  ditto, 
** mountain,  41  acres:  No.  113— Inchidrina,  arable  and  pasture, 
"  115  acres:  No.  114 — Moynahana,  arable  and  pasture,  177  acres; 
"ditto,  bog,  30  acres 'and  4  acres:  No.  118 — Tunting,  common  to 
"the  adjacent  towns,  mountain,  441  acres."  Also  an  attested  copy 
of  an  extract  from  the  Book  of  Distributions. 

Counsel  for  the  plaintiff  objected  to  the  reception  of  the  evidence 
above  given  ;  his  Lordship  received  it,  but  took  a  note  of  the  objection. 
The  defendant  also  gave  in  evidence  an  attested  copy  of  a  patent  of 
the  18  Car.  2  (July  16,  1666),  which  granted  to  Patrick  Allen  and  his 
heirs  (amongst  other  lands)  Inchidrinane,  containing,  by  estimation, 
109  acres  profitable  land,  or  thereabouts ;  part  of  the  same,  called 
Ballymantig,  containing,  by  estimation,  115  acres  profitable  land, 
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T.  T.  1862.  and  30  acres  unprofitable,  or  thereabouts;  Mojnahan,  containing, 
'  by  estimation,  177  acres  profitable  land,  or  thereabouts,  and  34 
acres  unprofitable  land,  or  thereabouts;  together  with  all  castles, 
&/ti,  &c.,  common  of  pasture,  &c.  &o.,  thereto  appertaining.  That 
patent,  after  enumerating  other  lands  therebj  granted,  and  the  rents 
subject  to  which  they  were  granted,  contained  the  following  state- 
ment : — ^*  AH  which  said  several  rents,  for  said  lands  and  premises, 
'*  containing,  in  the  whole,  4780  acres,  37  perches,  by  the  Down 
^  Survey,  of  the  plantation  measure,**  &c.  ^bc  And  further,  a  oob« 
Teyance,  of  the  1 6th  of  April  1859»  by  the  Landed  Estates  Court, 
to  the  defendant  and  his  heirs,  of  the  town  and  lands  of  Bally^ 
malonebeg,  formerly  known  as  part  of  Inohidrina,  containing  157a. 
3r.  34p.,  statute  measure,  or  thereabouts,  with  the  appurtenances, 
and  more  particularly  described  in  the  map  thereto  annexed ;  and 
also  the  town  and  lands  of  Ballymalonemore,  oHof  Hoynahane, 
containing  40a.  3r.  39p*»  statute  measure,  or  thereabouts,  to  hold  the 
same,  subject  to  the  tenancies  in  the  schedule,  and  to  such  rights  of 
way,  rights  of  common,  and  other  easements  (if  any)  as  existed  in 
or  over  the  lands  at  the  time  of  the  sale  thereof.  The  defendant 
gave  evidence  of  rights  of  common,  by  several  witnesses,  over 
certain  portions  of  the  lands  in  question,  and  within  a  lockspitted 
line,  which  the  plaintiff's  witnesses  proved  was  made  in  the  year 
1849,  as  the  boundary  between  the  plaintiff's  father's  estate  and  that 
of  Mr.  Henr/s  estate,  afterwards  purchased  by  the  defendant  This 
line  was  made  in  pursuance  of  the  decision  of  two  arbitrators,  ap- 
pointed by  Mr.  Spaight  and  Mr.  Henry.  From  the  time  that  this 
lockspitted  line,  and  a  fence  inside  it,  towards  the  plaintiff's  lands  were 
made,  the  plaintiff's  father,  and,  after  his  death,  the  present  plaintiff, 
had  endeavoured  to  prevent  the  exercise  of  the  right  of  common  by 
the  tenants  of  the  defendant,  over  the  lands  in  question,  within  the 
boundaries  which  then  existed.  The  plaintiff  had  summoned  to  the 
Eillaloe  Petty  Sessions,  and  fined  thereat,  some  of  the  defendant's 
tenants ;  but,  upon  an  appeal  to  the  Thurles  Quarter  Sessions,  a 
consent  was  entered  into,  whereby  the  defendant  undertook  to  defend 
an  action  of  trespass.  The  jury  found  that  the  trespasses  com* 
plained  of  had  been  committed  on  the  lands  of  Towntina,  and  that 
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the  sevei*al  rights  of  common  had  been  enjoyed  over  those  kiids  up  T.  T.  1862. 
to  the  year  1848  ;  whereupon  the  learned  Judge  directed  a  verdict 
to  be  entered  for  the  defendant. 

A  conditional  order  for  a  new  trial,  upon  the  grounds  of  the 
admission  of  illegal,  and  the  rejection  of  legal,  evidence,  that  the 
the  verdict  was  against  the  weight  of  evidence,  and  for  mis- 
direction, having  been  obtained — 


Rollestone  (with  whom  was  J,  E,  WaUh  and  W.  Ryan)  now 
showed  cause. 

The  Down  Survey  and  the  Books  of  Distribution  are  evidence  to 
show  what  passed  under  patents,  granting  lands  mapped  out  and 
described  in  both  those  works,  and  made  a  short  time  after  their 
completion  :  Knox  v.  The  Earl  of  Mayo  (a),  overruling  The  Arch- 
bishop  of  Dublin  v.  Lord  Trimbleston  {b) ;  1  How.  Rev.  Ex.y 
p.  217,  2  ib.  115--157  ;  17  &  18  Car.  2,  c.  2,  ss.  5  and  13. 

Acts  of  user  over  Towntina,  up  to  the  year  1848,  were  proved, 
but  the  right  was  not  then  extinguished,  in  consequence  of  the 
possession  of  the  plaintiff:  Co.  LiU.  114,  &. 

Serjeant  Armstrong  (with  him  T.  Harris  and  Tandy),  contra, 
denied  the  admissibility  of  the  Books  of  Distributions  and  the 
Down  Survey  as  evidence ;  and,  as  to  the  estoppel  of  the  defendant, 
by  the  acquiescence  of  Mr.  Henry,  whose  estate  he  had  purchased, 
they  cited  Regina  v.  Chorley  (c) ;  Caimcross  v.  Lorimer  (d)  ;  Ward 
V.  Ward{e). 

J.  E.  Walsh,  in  reply. 

Cur,  ad,  mUt. 


FrrZGEBALD,  B. 

In  this  case  the  plaintiff  having  obtained  a  conditional  order  to 
set  aside  the  verdict  had  for  the  defendant  at  the  last  Summer 
Assizes  for  the  county  of  Tipperary,  on  the  grounds  of  the  admis- 
sion of  illegal  evidence,  the  rejection  of  legal  evidence,  misdirection 

(a)  7  Ir.  Chan.  Bep.  568 ;  S.  C.  (Cas.  temp,  Napier),  225. 
ib)  12  Ir.  Eq.  Bep.  251,  266.  (c)  12  Q.  B.  515. 

(rf)  7  Jar.,  N.  S..  149.  (e)  7  Exch.  838. 
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T.  T.  1862.  by  the  learned  Jadge  who  tried  the  case,  and  that  the  yerdict  was 
against  the  weight  of  evidence,  cause  was  shown  before  us  in 
this  Term. 

The  action  was  one  of  trespass  quare  clausa  feeit.  By  the  three 
first  paragraphs  of  the  plaint,  the  plaintiff  complained  of  trespass 
on  his  respective  closes  of  Legane,  Eillary,  and  Towntina,  all  alleged 
to  have  been  committed  in  the  month  of  June  I860;  and  in  the 
fourth  paragraph  he  complained  of  a  further  trespass  on  Legane,  in 
the  month  of  July  1860. 

With  respect  to  the  trespasses  in  the  first,  second,  and  fourth 
paragraphs,  they  were  denied  by  defences  filed  on  the  part  of  the 
defendant;  and  the  issues  found  on  those  defences  were  found  for  the 
defendant,  on  the  ground,  as  I  understood  the  case,  that  the  tres- 
passes actually  proved  were  not  committed  either  in  Legane  or  Killary. 

With  respect  to  the  trespass  in  the  third  paragraph  mentioned, 
there  was  a  defence  that  the  lands  of  Towntina  were  not  the  lands 
of  the  plaintiff,  and  as  that  issue  was  found  for  the  plaintiff,  it  will 
not  be  necessary  for  me  to  say  much  more  of  it. 

The  only  other  defences  which  it  appears  necessary  for  me  to 
consider  are  defences  which,  as  to  such  locus  in  quo  denominated 
in  the  plaint  Legane  and  Killary,  aver  that  they  are  erroneously 
described  by  those  names,  being  each  of  them  part  of  a  denomina- 
tion of  land  called  Towntina,  and  which  defence  as  to  them  and 
the  close  called  Tontina,  aver  a  right  by  prescription,  in  the 
occupiers  of  lands  adjacent  to  that  denomination,  to  three  distinct 
kinds  of  common  on  those  lands,  in  the  exercise  of  which  rights 
the  alleged  trespasses  were  committed  by  the  occupiers  of  lands 
adjacent,  being  the  lands  of  the  defendant,  and  by  his  authority. 
On  the  material  issues  joined  on  those  defences,  the  jury  found 
for  the  defendant :  and  it  may  be  proper  to  observe  here,  that  the 
learned  Judge  told  the  jury,  and  without  objection,  that  they  could 
not  so  find  as  to  Legane  and  Killary,  without  being  satisfied  that 
what  was  so  called  in  the  first,  second,  and  fourth  paragraphs,  was 
really  Towntina. 

The  plaintiff's  title  is  under  letters  patent  of  King  Charles  the 
Second,  to  one  Wade,  of  the  lands  of  Lygane  and  Cottoone ;  and 
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from  the  deeds  by  which  he   traced  his   title  from  that  patent,  T.  T.  1862. 


It  appeared  that  different  parts  of  these  lands  had  acquired  new 
names,  and  (inter  alia)  the  denominations  of  Legane,  KiUary,  and 
Towntina.  They  were  originally  granted  with  all  common  and 
rights  of  common  belonging  to  them.  The  owner  of  the  estate, 
immediately  preceding  the  plaintiff's  father,  was  named  Head; 
and  the  plaintiff's  father  became  the  purchaser  in  a  Chancery 
case  of  Beere  v.  Head,  in  the  year  of  1845. 

The  defendant  claims  title  to  adjoining  lands,  under  letters  patent 
of  the  same  King,  and  of  about  the  same  date,  to  one  Allen,  of  the 
lands  of  Inchidrinane  and  Moyneghan,  and  it  appeared  that  Moyne* 
ghan  was,  as  to  parts  of  it,  subsequently  known  by  the  name  of 
Ballymalone ;  they  were  originally  granted  with  all  rights  of  common 
belonging  to  them.  The  owner  of  this  estate,  immediately  prece- 
ding the  defendant,  was  named  Henry ;  and  the  defendant  purchased 
the  lands  in  the  Landed  Estates  Court  in  1869*  There  was  no 
question  that  parts  of  the  estates  of  both  the  plaintiff  and  the 
defendant  abutted  on  a  piece  of  mountain  land  called  Towntina 
Mountain ;  nor  was  there,  as  far  as  I  can  understand,  any  question 
that  the  defendant  was  entitled  to  exercise  such  rights  of  common 
as  he  claimed  by  his  occupying  lands  upon  that  mountain.  The  real 
substantial  question  between  the  parties  was,  in  my  opinion,  whe- 
ther the  locus  in  quo  of  each  alleged  trespass  was  within  or  without 
the  boundary  between  that  mountain  and  plaintiff's  lands. 

The  plaintiff,  inter  alia,  proved  the  map  under  which  he  pur- 
chased in  the  Chancery  cause  of  Beere  y.  Head,  and  a  comparison 
ol'  that  map  with  the  Down  Survey,  a  copy  of  a  part  of  which  was 
produced  by  the  defendant,  showed,  as  it  appears  to  me  very  clearly, 
that  each  locus  in  quo  of  the  alleged  trespasses  was  without  the 
boundary  of  the  lands  granted  by  Wade's  patent,  and  within  the 
boundary  of  what  is  marked  in  the  Down  Survey  as  Towntina, 
common  to  the   adjacent  lands,  being  the   mountain  in  question. 

The  reception  in  evidence  of  the  Down  Survey  is  the  first  matter 

objected  to.     If  admissible,  it  was  clearly  material  to  one  important 

question  in  the  case,  viz.,  the  boundary  between  the  plaintiff's  lands 

and  this  mountain  denomination  of  Towntina.     So  far  as  I  know, 

VOL,  13.  66  L 
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T.  T.  1862.  no  sach  objection  was  ever  before  made  to  the  admissibility  of  tbe 
Down  Sarvej  as  between  parties  deriving  ander  snch  patents  as 
those  I  have  already  stated ;  and  we  all  know  that  it  is  every  day's 
practice  so  to  receive  it ;  and  there  is  clear  authority  for  its  recep- 
tion in  evidence  more  extensively :  I  need  only  mention  the  case 
of  The  Archbishop  of  Dublin  v.  Trimleston  (a),  relied  on  by  the 
plaintiff  for  another  purpose.  Bat  the  defendant  farther  offered  in 
evidence  the  copy  of  an  extract  from  the  Book  of  Distributions, 
relating  to  the  lands  in  question,  for  what  precise  purpose  I  have, 
I  confess,  not  been  able  perfectly  to  understand ;  I  presume  for  the 
purpose  of  identifying  the  lands  in-  the  Down  Survey  with  the 
lands  granted  by  the  respective  patents.  The  reception  of  this 
document  is  the  only  remaining  matter  of  objection  relied  on  as  to 
the  evidence;  and  on  the  authority  of  the  before  mentioned  case 
of  The  Archbishop  of  Dublin  v.  Trimleston^  and  a  short  reference 
to  a  case  called  King  v.  Daly^  in  a  note  to  2  How.  Exeh,  p.  116, 
we  are  asked  to  say  that  absolutely,  and  for  no  purpose,  are  the 
Books  of  Distribution  evidence.  I  confess  that  even  if  I  were  of 
opinion  that  the  reception  of  this  piece  of  evidence  was  unwar- 
ranted, that  would  not  affect  my  mind  on  the  question  of  a  new 
trial,  because  I  am  unable  to  discover  what  aid  it  could  have  given 
to  the  jury  in  coming  to  the  conclusion  to  which  they  did,  in  any 
respect  in  which  there  was  not  the  completest  evidence  without  it 
But  I  am  not  prepared  to  say  that  the  Books  of  Distribution  are 
not  evidence ;  and  with  deference,  it  seems  to  me  incorrect  to  say, 
as  was  said  in  The  Archbishop  of  Dublin  v.  Trimleston^  following 
the  note  in  Howard,  that  these  books  are  mere  abstracts  of  surveys. 
They  do  contain  abstracts  of  three  general  surveys  of  Ireland ;  but 
they  contain  besides,  the  distribution  of  the  several  lands  therein 
mentioned,  thAt  is  to  say,  the  acres  distributed,  the  names  of  the 
persons  to  whom  distributed,  and  the  mode  of  distribution,  whe- 
ther, by  certificate,  patent,  &c.  Having  heard  an  argument,  to 
which  I  have  more  than  once  referred,  from  Mr.  Todd^  in  the  case 
of  Knox  V.  MayOy  I  am  not  prepared  to  say  that  it  very  clearly 
appears  by  what  authority  these  books  were  originally  made ;  but 

(a)  12  Ir.  Eq.  Rep.  251,  266. 
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they  were  pnblic  documents  of  very  considerable  antiquity ;  accord-  T.  T.  1862. 


ing  to  2  Howard^  p.  115,  it  is  from  them  that  the  constats  of  charges 
of  rent,  and  reports  on  references  for  the  Court  of  Exchequer,  have 
been  used  to  be  made  up  by  the  Auditor-General ;  and  bearing  in 
mind  what  was  said  by  the  very  eminent  persons  who  decided  the 
case  of  Knox  v.  Mayo^  and  which  I  have  myself  heard  to  have  been 
repeatedly  stated  in  the  Profession,  as  to  the  long  practice  of  receiv- 
ing those  books  in  evidence  without  objection,  I  cannot  bring 
myself  to  say  that  absolutely  and  for  no  purpose  are  they  evidence. 
It  does  not  clearly  appear,  either  from  12  /rt>A  Equity  Beports, 
or  from  Howard^  for  what  purpose  they  were  tendered  in  The 
Archbishop  of  Dublin  v.  Trimleston  or  King  v.  Daly;  and  if 
only  tendered  so  far  as  they  were  abstracts  of  a  survey,  of  which 
the  original  was  in  existence,  the  decisions  may  have  been  quite 
right.  No  objection  to  the  reception  of  legal  evidence  at  the  trial 
was  argued  before  us. 

The  defendant  gave  a  great  body  of  evidence  of  the  uninterrupted 
exercise  of  the  rights  of  common  claimed  by  the  occupiers  of  his  lands, 
as  far  as  the  memory  of  aged  witnesses  extended,  up  to  the  time  of 
the  purchase  of  the  plaintiff's  estates  by  his  father  in  1845.  In  or 
about  1847  or  1848,  however,  the  plaintiff  appears  to  have  severed 
a  portion  of  the  Towntina  mountain  adjacent  to  his  own  lands  from 
the  rest,  and^to  have  intei-fered  with  the  exercise  of  those  rights  by 
the  occupiers  of  the  defendant's  lands.  And  in  the  year  1850,  an 
arrangement  of  some  kind  seems  to  have  been  come  to  between 
the  plaintiff's  father  and  a  receiver  under  the  Court  of  Chancery 
over  the  defendant's  estates,  then  owned  by  Mr.  Henry,  whereby  a 
portion  of  the  Towntina  mountain  adjacent  to  the  defendant's  lands, 
marked  upon  a  map  then  made,  was  agreed  to  be  treated  as  the 
defendant's  property:  this,  it  is  suggested,  was  made  with  full 
knowledge  on  the  part  of  Mr.  Henry,  that  the  plaintiff's  father 
had  secured  for  himself  a  portion  of  the  mountain  adjacent  to 
his  own  lands,  as  already  stated,  and  with  a  view  of  sanctioning 
in  return  that  appropriation.  The  map  produced  appeared  to  have 
been  signed  by  an  agent  of  the  plaintiff  and  by  the  owner ;  but  it 
showed  nothing  further  in  the  form  of  it,  than  the  appropriation 
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T.  T.  1862.  made  to  the  defendant.  This  assignment  was  made  by  the  receiver 
c  equer.  ^  ^^^  ^^^  instance,  and  without  Mr.  Henry's  knowledge,  hut  it  was 
sworn  that  he  afterwards  approved  of  it.  Shortly  after  this  trans- 
action, the  plaintiff's  father  put  up  a  new  fence,  marking  off  the 
portions  of  Towntina  mountain  which  he  had  detached  for  himself. 
The  loetts  in  quo  of  each  alleged  trespass  is  in  or  within  that  fence ; 
and  after  it  was  set  up  the  user  of  the  rights  of  common  within 
the  fence  was  disputed,  though  still  on  several  occasions  exercised  by 
the  present  defendants,  but  who  were  treated  as  trespassers,  and 
fined  as  such  by  the  Magistrates,  the  present  plaintiff,  on  some 
of  those  occasions,  I  deeply  regret  to  say,  sitting  as  a  Magistrate. 

Upon  the  evidence  of  user  thus  interrupted  in  1847  or  1848, 
and  the  interrupted  user  after,  but  particularly  calling  the  attention 
of  the  jury  to  those  interruptions  as  material  evidence  on  the 
question,  the  learned  Judge  left  the  question  of  immemorial  usage 
to  the  jury,  without  objection,  so  far  as  has  been  argued  before 
us,  except  these  two: — 

First — That  be  was  called  on  to  tell  the  jury,  that  if  they 
believed  the  evidence  as  to  the  transaction  of  1850,  and  that  it 
was  acquiesced  in  by  Henry,  with  knowledge  by  Henry  of  the 
severance  then  actually  made  by  Spaight  from  Towntina  mountain, 
of  the  loeui  in  quo  of  each  trespass,  they  ought  to  find  that  all 
rights  of  common  affecting  each  locus  in  quo  was  released  or 
extinguished. 

Secondly — To  tell  the  jury  that  this  transaction,  with  such 
acquiescence,  was  evidence  of  a  release  or  extinguishment  of  the 
right. 

The  learned  Judge  declined  to  comply  with  either  requisition, 
and,  in  my  opinion,  very  properly.  No  such  case  as  that  of 
relinquishment  of  a  clearly  admitted  right  of  common  was  made 
on  the  pleadings ;  no  such  i&sues  were  joined  between  the  parties ; 
and  from  this,  I  am  bound  to  say,  it  appears  to  me  that  no  such 
case  was  thought  of  before  the  trial.  The  only  legitimate  use 
of  what  was  done  1848  or  1850  was  made  of  it,  viz.,  to  sustain 
the  necessary  title  of  the  plaintiff  to  the  soil  of  part  of  Towntina. 

The  learned  Judge  has  reported  that  he  is  perfectly  satisfied 
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with  the  verdict,  a  feeling  of  satisfaction,  in  which  I  acknowledge  T.  T.  1862. 
that  I,  80  far  as  I  have  heard  of  the  tsase,  entirely  concur.     And     ,■ * 

81PAIGBT 

these  heing  all  the  objections  argued  before  as,  I  am  of  opinion  ^ 

that  the  cause  shown  must  be  allowed  with  costs.  twiss. 


CARPENTER  v.  TEELING.* 

June  14,  16. 
The  summons  and  plaint  in  this  case  complained  that  the  defendant  r^^  ~^er  of 
assaulted  and  imprisoned  the  plaintiff  for  eight  hours.    Pleas : — first,  ^J^"^  ^ 
a  traverse  of  the  committal  of  the  alleged  grievances;  secondly,  rules  and  regn- 
"  that,  before  and  at  the  time  of  the  committal  of  the  alleged  griev-  Four- courts 

"  ances,  &c.,  &c.,  the  defendant  was  Liocal  Inspector  of  the  Four-  and  of  every 

E risen  in  Ire- 
md,    was 
transferred  by 
"  the  defendant  says,  the  Lord   Lieutenant,   under  and  by  virtue  the  19  and 

*'  of  the  statutable  enactments  in  that  behalf,  duly  made  and  pub-  g,  3^  from  the 

'Mished  certain  rules,   which  he  directed  to  be  the  rules  of  the  Queen's  Bench 

"Four-courts   Marshalsea;    and  by  the   said  rules  it  is,  amongst  LieutenantT"^ 

"  other  things,  provided  that  if  any  person,  being  a  prisoner  in  7^^  powers  <^ 

"the  said  Marshalsea,  shall  behave  in  a  disorderly  manner,  the  P?ni«hment 

giYen  to  the 

"Marshal  may  confine  every  prisoner  so  offending  in  the  punish-  Marshal  by  the 

^  ^  thirtieth  of  the 

"  ment  cell,  for  any  period  not  exceeding  twenty-four  hours ;  and  rules  of  1857, 

for  the   regu- 

"by  the  said  rules  it  is  further  provided  that  all  the  powers  of  lation  of  the 

Four-courts 

"  punishment  of  prisoners  vested  under  the  said  rules  in  the  Mar-  Marshalsea, 

"shal  also  extend  to  the  Local  Inspector;  and  the  defendant  says  ^is^    by  Uie 

"that,   at   the  time  of  the  committal  of  the   alleged   grievances,   ^^^  undeM^e 

"and  on  several  occasions  theretofore,   the   plaintiff,   while  such  ^^f^"*®^^'^ 

"  prisoner  as  aforesaid,  did   behave  in  a  disorderly   manner ;  and  'Ifhen  the  Mar- 

^  '  -^  shal  IS  present 

"for  such  disorderly  behaviour  the  defendant,  as  Local  Inspector  '^^  ^^^  prison, 

as  well  as  when 
he  is  absent,  or  ill. 
SembU — That  the  Deputy  Marshal  can  exercise  the  powers  of  the  Marshal  only 
during  the  illness  or  absence  of  the  latter. 

*  Coram  PiooT,  C.  B.,  Fitzobbau)  and  Hughss,  BB. 
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T.  T.  1862.  '*afl  aforesaid,  ordered  the  plaintiff  to  be  confined  in  the  punish- 

« ^HS'      **  ment  cell  for  eight  hours  r  which  is  the  assault  and  imprisonment 

*Mn  the  summons  and  plaint  complained  of,  and  no  other." 
TEELiNG.  The  third  defence  alleged  a  similarly  derived  power  in  the  Local 

Inspector,  to  imprison  any  prisoner  in  the  Marshalsea  **for  using 
insolent  language ;  '*  and  the  use  of  such  language  by  the  plaintiff. 

The  fourth  defence  alleged  the  same  power,  in  the  case  of  any 
prisoner  in  the  Marshalsea  who  should  *'act  in  any  manner  con- 
trary to  the  good  order  or  discipline  of  the  pi*ison  ;  **  and  a  breach 
of  the  latter  by  the  plaintiff. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  Sittings  after 
Hilary  Term  1862,  the  defendant  gave  in  evidence,  not  the  original 
rules  of  the  Four-courts  Marshalsea,  signed  by  the  Lord  Lieutenant 
in  1857,  but  a  copy  thereof.  Several  persons  having  proved  a, 
search  for  the  original  rules  signed  by  the  Lord  Lieutenant,  his 
Lordship  admitted  tlie  copy  in  evidence,  notwithstanding  the 
objections  raised  by  the  plaintiff's  CounseL  At  the  close  of  the 
defendant's  case,  Counsel  for  the  plaintiff  called  upon  his  Lordship 
to  direct  a  verdict  for  the  plaintiff  upon  the  pleas  of  justifica- 
tion, on  these  grounds,  that  none  of  the  requisites  of  the  19  <&  20 
Ffc,  c.  68,  had  been  complied  with ;  that  the  Lord  Lieutenant  was 
not  authorised  to  make  the  rules  of  1857,  which,  in  addition,  were 
not  warranted  either  by  the  5  <&  6  Ftc,  c.  28,  7  (7.  4,  c  74,  or 
any  Act  of  Parliament.  His  Lordship  refused  to  comply  with  the 
above  requisitions ;  and  the  jury  found  for  the  plaintiff  upon  the 
issues  as  to  the  commission  of  the  trespasses ;  and  for  the  defendant 
on  the  plea  of  justification. 

A  conditional  order  for  a  new  trial,  upon  the  ground  of  misdirec- 
tion, having  been  obtained  by  2).  C  Heron,  cause  was  now  shown 
by- 

Serjeant  Armstrong  (with  whom  was  J.  O^Hagan). 

The  19  <&  20  Ftc,  c.  68,  s.  3,  transfers  to  the  Lord  Lieutenant 
of  Ireland  all  the  powers,  rights,  authority  and  jurisdiction,  there- 
tofore vested  in,  or  exercised  by,  the  Court  of  Queen's  Bench  in 
Lreland  over  the  Four-courts  Marshalsea,  or  the  prisoners  therein, 
under  the  7  G.  4,  c.  74,  s.  112.     Under  the  former  Act,  the  rules 
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of  the  Four-coarts  Marshalsea,  dated  the  29th  of  Augast  1857,  T.  T.  1862. 

were  framed.      The  thirty-seventh   of  those  rales  declares  that      — v— -^ 

'*  All  the  powers  of  inspection  and  punishment  of  prisoners  vested  ^^ 

^*  under  those  rules  in  the  Marshal  or  bis  deputy  shall  also  extend     tbelino. 

'*to  the  Local  Inspector  of  the  Four-courts   Marshalsea,  for  the 

"time  being,   and  to  the  Deputy  Marshal,  during  thp  illness  or 

"absence  from  any  cause  of  the  said  Marshal."     The  thirtieth 

rule  of  1857  declares  that,  if  any  prisoner  "shall  molest,  injure 

"or  assault  any  of  the  officers  of  the  prison,  or  any  other  pri- 

"soner,  or  any  other  person  in  the  prison,  or  shall  behave  in  a 

"disorderly  manner,  or  make  use  of  any  violent,   abusive,   inso- 

"lent  or  profane   language,    or  use    any  taunting  or  irritating 

"expressions  to  a  prisoner,  or  shall  otherwise  act  in  any  man- 

"ner  contrary  to  the  prison  rules,  or  the  good  order  or  discipline 

"  of  the  prison,  then  the  Marshal  may  confine  every  prisoner  so 

"offending  in  the  punishment  cell,  for  any  period  not  exceeding 

"twenty-hours,  and  report  the  same  forthwith  to  the  Local  In- 

"  specter,  if  the  confinement  takes  place  in  the  day  time,  between 

"the  hours  of  opening  and  closing  the  prison,  and  on  the  fol- 

"  lowing  morning,  if  it  should  take  place  at  night,"  ^.  &c.  &c. 

Sufficient  proof  was  given  at  the  trial  of  the  loss  of  the  original 

rules  of   1859,   which   were  signed   by   the  Lord   Lieutenant  of 

Ireland. 

Z).  C.  Heron  (with  whom  was  James  Hamilton^  for  the 
plaintiff,  contended,  that  the  Local  Inspector  had  not  the  power 
of  imprisonment ;  and,  assuming  that  he  had,  it  could  be  exer- 
cised only  during  the  illness  or  absence  of  the  Marshal. 

PiGOT,  C.  B. 

The  question  whether  the  defendant,  as  Local  Inspector  of  the 
Four-courts  Marshalsea,  Dublin,  had  authority  to  commit  the 
plaintiff,  while  he  was  a  prisoner  in  that  prison,  to  confinement 
in  the  "  punishment  cell,"  for  disorderly  conduct,  under  the  thir- 
tieth of  the  prison  rules,  1857,  depends  upon  the  further  questions, 
first,   whether   the  prison   rules  relied  on   by   the  defendant  are 
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T.  T.  1862.  anth«ntio  and  binding?  secondly,  whether  the  defendant,  as  Local 
^^^'     Inspector,  had  authority,  under  the  thirty-seventh  rule,  to  act  on 

CARFENTER  ^^^  other  occaslou  there  daring  the  absence  or  illness  of  the  Mar- 
TEELiNO.  shal?  The  1 09th  section  of  the  Irish  Prisons  Act  (7  G.  4,  c.  74) 
enacts,  "  That  the  rules  and  regulations  "  therein  mentioned  ^  shall 
'*  be  strictly  observed  and  carried  into  force  and  effect  in  every  gaol, 
"  house  of  correction,  Marshalsea,  bridewell.  Sheriff's  prison,  and 
<<  other  prisons  throughout  Ireland,  so  far  as  the  same  shall  be 
*^  practicable  therein."  Then  follow  certain  rules,  among  which 
is  one  (the  fifteenth),  empowering  the  keeper  of  every  prison  to 
punish  any  prisoner  who  may  have  been  guilty  of  any  act  of 
misconduct,  by  imprisoning  him  in  the  refractory  or  sditary  cells. 
The  112th  section  of  the  Prisons  Act  then  enacts  (among  other 
things^  that,  in  case  new  and  additional  rules  and  regulations 
for  all  prisons,  or  for  any  particular  prisons,  should  be  made, 
**  That  it  shall  and  may  be  lawful  for  his  Majesty's  Court  of  King's 
^'  Bench  in  Ireland,  if  such  Court  shall  think  proper,  to  order,  direct 
*^and  ordain,  that  any  such  rules  or  regulations,  whether  temporary 
**  or  permanent,  shall  be  made  for  the  better  government  of  all  or 
**any  prison  or  prisons  in  Ireland,"  &c.  Then  comes  the  19  &  20 
Ftc,  c.  68,  the  third  section  of  which  is  in  these  words* — [Here 
the  Lord  Chief  Baron  read  the  section.] — The  effect  of  that 


•  The  19  &  20  Vic,,  c.  86,  s.  HI,  enacts  that,  **  From  and  after  the  passing 
of  this  Act,  all  the  powers,  right,  authority  and  jurisdiction,  now  Tested  in  or 
exercised  by  her  Majesty's  Court  of  Queen's  Bench  in  Ireland,  or  the  Judges 
thereof,  or  any  one  or  more  of  them,  by  yirtue  of  the  said  recited  Acts,  or  any 
of  them,  over  or  with  respect  to  the  Four-courts  Marshalsea,  or  any  county  prison 
in  Ireland,  whether  gaol,  bridewell  or  house  of  correction,  or  the  prisoners  therein, 
or  any  matter  relating  to  such  Marshalsea,  prison  or  prisons,  shall  be  transferred 
to,  and  Tested  in  and  exercised  and  performed  by,  the  Lord  Lieutenant,  as  folly 
and  effectually,  to  all  intents  and  purposes,  as  if  the  said  Lord  Lieutenant  had  been 
named  in  the  said  recited  Acts  instead  of  the  said  Court  of  Queen's  Bench,  or  the 
Judges  thereof,  or  any  one  or  more  of  them ;  and  all  the  provisions  of  the  said 
recited  Acts,  or  any  of  them,  directing  any  function  or  duty  to  be  exercised  or 
performed  by,  or  any  matter  or  thing  to  be  done  by  or  with  the  approbation  of  the 
said  Court  of  Queen's  Bench  in  Ireland,  or  the  Judges  thereof,  or  any  one  or  more 
of  them,  in  relation  to  or  concerning  the  said  Marshalsea,  or  any  such  county 
prison  as  aforesaid,  or  the  prisoners  therein,  shall,  from  and  after  the  passing  of 
this  Act,  be  deemed  and  taken  to  apply  and  extend  to  the  said  Lord  Lieutenant, 
instead  of  the  said  Court  of  Queen's  Bench,  or  the  Judges  thereof,  or  any  one  or 
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fection  is  to  transfer  from  the  Court  of  Queen's  Bench  to  the  Lord  T.  T.  1862. 
Lieutenant  all  the  powers  of  making  and   altering  prison  rules,      JH^a!^ 
which  the  Court  of  Queen's  Bench  had  under  the  7  O.  4,  c.  74.    ^^^^^^'^^ 
In  the  year  1857,  a  series  of  rules  and  regulations  for  the  prison      teslino. 
of  the  Fourt-courts  Marshalsea  were  made  by  the  Lord  Lieutenant ; 
and  a  printed  copy  of  those  rules  was  produced  at  the  trial,  as 
secondary  evidence  of  the  original.     By  those  rules  various  regu- 
lations were  made  for  the  government  and  good  order  of  the  prison, 
and  in  reference  to  the  authority  of  the  Marshal,  and  to  the  per- 
formance of  the  duties  of  the  Marshal,  and  of  the  Local  Inspector. 
By  the  thirtieth  of  those  rules  it  is  provided,  '*  That  any  person 
"who  shall   violate   that  rule,   or  otherwise  act  in  any   manner 
*' contrary  to  the  prison  rules,  or  the  good  order  or  discipline  of 
"the  prison,  may  be  confined  by  the  Marshal  in  the  punishment 
"cell,   for  any   period   not  exceeding   twenty- four  hours."      The 
thirty-seventh  rule  then  provides,  that  "  All  the  powers  of  inspec- 
"tion  and   punishment  of  prisoners  vested   under  those  rules  in 
"the  Marshal  or  his  deputy,  shall  also  extend  to  the  Local  In- 
"  spector  of  the  Four-courts  Marshalsea,  for  the  time  being,  and 
"to  the  Deputy  Marshal,  during  the  illness  or  absence  from  any 
"cause  of  the  said  Marshal.*'     What  construction  are  we  to  give 
to  these  two  sections  ?     Are  we  to  hold  that  the  powers  conferred 
upon  the  Local  Inspector  can  be  exercised  only  during  the  illness 


more  of  them ;  and  the  said  Lord  lieutenant  shall  thenceforward  have,  exercise  and 
perform,  all  the  same  jaowers,  rights,  anthority  and  jorisdiction,  in  rest>ect  of  the 
said  Marshalsea,  or  any  such  prison  or  prisoners,  or  any  matter  relating  to  the 
same,  as  might  hare  been  exercised  or  performed  under  the  said  recited  Acts,  or 
any  of  them,  by  the  said  Court  of  Queen's  Bench,  or  the  Judges  thereof,  or  any 
one  or  more  of  them,  in  case  this  Act  bad  not  been  passed ;  provided  that  nothing 
in  this  section  contained  shall  be  construed  to  limit  or  affect  the  duties  or  powers 
of  the  said  Court  of  Queen's  Bench ;  and  all  and  every  Judge  and  Judges  of  Assise 
and  Oeneral  Gaol  Delivery  in  Ireland,  under  sections  131,  132,  133  and  134  of 
the  Prisons  Act;  and  provided  further,  that  the  Judges  of  her  Majesty's  Court  of 
Queen's  Bench,  Common  PIea<<  and  Exchequer,  or  of  her  Majesty's  High  Court  of 
Chancery  or  Admiralty,  and  the  Commissioners  of  the  Court  of  Bankruptcy,  and 
the  Commissioners  of  the  Court  for  Relief  of  Insolvent  Debtors  in  Ireland,  shall 
have  and  exercise  the  same  powers,  in  so  ordering  the  Marshal  of  the  Four- 
courts  Marshalsea  to  take  into  custody  any  person  committed  by  them  respec- 
tively, or  to  bring  before  them  any  prisoner  in  his  custody,  which  the  said  Judges 
now  have  with  respect  to  the  Marshal  of  the  said  Four-conrts  Marshalsea." 
TOL.  13.  67  L 
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T.  T.  1862.  or  absence  of  the  Marshal?    I  thfnk  not.    If  it  was  intended  that 
^ r- — -     there  should  be  bat  one  officer  invested  with  the  aothoritj  which 

CARPENTfiR 

the  rules  confer  npon  the  Marsh al^  while  the  Marshal  should  be 
TEBLiNQ.  present,  there  seems  no  reason  to  enlarge  the  number  by  con- 
ferring the  authority  on  two  officers,  during  the  illness  or  absence 
of  the  Marshal,  there  was  no  necessity  for  conferring  it  on  the 
Local  Inspector.  The  law  requires  that  there  shall  be  a  Deputy 
Marshal :  the  Deputy  has,  under  the  thirty-seyenth  rule,  unquestion- 
ably authority  to  act  in  the  absence  .of  the  Marshal,  or  during  his 
illness*  Why  then  should  the  powers  of  the  Marshal  be  extended 
to  the  Local  Inspector,  if  the  exercise  of  those  powers  was  to  be 
confined  to  the  absence  or  illness  of  the  Marshal?  It  seems  to 
me  that  the  more  reasonable  construction  of  the  thirty-seventh  rule 
is,  that  it  contemplates  a  plurality  of  officers  and  tribunals,  for 
'*  inspection  "  and  for  ^'  punishment  **  of  offenders,  as  well  when  the 
Marshal  should  be  present  and  acting  as-  during  his  illness  or 
absence.  The  phraseology  of  the  thirty-seventh  rule  certainly  is 
slovenly  and  loose;  but  the  first  part  is  hardly  sensible,  unless  it 
be  read  as  conferring  on  the  Local  Inspector  generally  all  the 
powers  of  inspection  and  of  punishment  given  by  the  rules  to  the 
Marshal  or  his  Deputy;  and  the  second  part  of  the  rule  seems  more 
naturally  to  be  applied  to  restrict  the  powers  of  the  Deputy  Marshal 
to  the  illness  or  absence  of  the  Marshal,  than  to  limit  the  powers  of 
the  Local  Inspector  to  such  absence  or  illness.  It  seems  inconsistent 
with  the  name  and  character  of  the  Local  Inspector  that  he  should 
not  have,  on  every  visit,  all  "powers  of  inspection"  which  it  was 
intended  to  give  to  him  whenever  he  should  visit  the  prison,  whe- 
ther the  Marshal  should  be  present  or  absent ;  and  if,  while  the 
Marshal  is  in  the  prison,  and  is  able  to  act,  the  thirty-seventh  rule 
gives  to  the  Local  Inspector  the  Marshal's  "  powers  of  inspection," 
it  gives  him,  in  the  same  sentence,  the  Marshal's  power  of  "  punish- 
ment of  prisoners." 

An  objection  was  taken  at  the  trial  to  the  admission  of  evidence 
of  the  plaintiff's  conduct  prior  to  the  doing  of  the  act  which  imme- 
diately led  to  his  imprisonment.  I  am  of  opinion  that  this  evidence 
was  rightly  received :  a  good  deal  of  it  was  directed  to  show  that 
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the  plaintiff,  by  following  the  defendant  about  the  Marshalsea  while  T.  T.  1862. 

the  defendant  was  engaged  in  the  duty  of  inspecting  it,  and  by  using      - — v ' 

opprobrious  terms,  and  insulting  gestures,  pursued  a  course  of  con*  ^^ 

duct  calculated  injuriously  to  affect  the  ^'good  order  and  discipline  teelino. 
of  the  prison  "  [thirtieth  rule],  and  to  give  a  pernicious  example  to 
the  other  inmates  of  the  Marshalsea.  The  object  of  that  evidence 
was  to  show  that  the  act  committed  by  the  plaintiff,  for  which  he 
was  punished,  was  one  of  a  series  of  similar  acts.  As  the  previous 
acts  of  a  person  are  admissible  to  prove  malice  in  a  particular  trans* 
action,  so,  in  this  case,  I  was  and  am  of  opinion  that  the  act  of  the 
plaintiff,  on  the  occasion  in  reference  to  which  he  was  committed  to 
confinement  in  the  cell,  was  to  be  looked  at  by  the  light  of  his  pre* 
vious  conduct.  Indeed  I  am  not  at  all  satbfied  that  it  would  not 
have  been  competent  to  the  defendant  to  give  evidence  of  acts,  disor- 
derly in  character,  committed  by  the  plaintiff,  for  days  previous  to 
the  occurrence,  of  such  a  nature  that  it  was  the  defendant's  duty  to 
check  them,  and  to  treat  the  series  of  the  defendant's  proceedings  as 
one  entire  course  of  misconduct,  which  reached  its  climax  on  the  day 
and  on  the  occasion  on  which  the  plaintiff  was  committed  to  confine- 
ment in  the  '*  punishment  cell." 

As  to  the  reception  of  secondary  evidence  of  the  rules  and  regula- 
tions of  the  Four-courts  Marshalsea,  the  case  is  perfectly  clear.  It 
was  proved  that  the  office  of  the  Inspector  Greneral  of  Prisons  was 
the  proper  place  for  the  custody  of  the  original  rules ;  that  search 
had  been  made  there,  and  that  the  original  rules,  with  the  Lord 
Lieutenant's  signature  prefixed  thereto,  which  it  was  proved  had 
been  in  that  office  on  the  27th  of  August  1857,  could  not  be  found. 
The  original  draft  of  these  rules,  approved  by  the  Attomey-Greneral 
and  Solicitor* General  of  the  time,  was  produced  by  an  officer  from 
the  office  of  the  Inspector- General  of  Prisons.  He  proved  that  he 
had  compared  that  draft  with  a  printed  copy  of  the  rules;  and  he 
proved  that  to  that  printed  copy  the  signatures  were  attached  of  the 
Lord  Lieutenant  and  of  the  Under  Secretary.  The  document  so 
signed  (which  could  not  be  found)  thus  became  the  original  rules, 
made  by  the  Lord  Lieutenant,  under  the  19  <&  20  Vic,  c.  68.  The 
same  officer  proved  that  the  printed  copy  {Produced  at  the  trial  agreed 
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T.  T.  1862.  with  the  draft  approved  of  by  the  Attorney-General  and  Solicitor- 
JSMchequer, 
— — — /      General,  with  which  draft  the  original  had  conformed,  which  was 

CARPENTER 

^  signed  by  the  Lord  Lieutenant  and  Under  Secretary.     It  is  difficult 

TEBLiiiG.  to  conceive  a  case  in  which  a  clearer  groand  could  be  laid  for  secon- 
dary evidence,  and  in  which  secondary  evidence  more  clear  and 
satisfactory  could  be  given. 

We  are  all  of  opinion  that  the  cause  shown  against  the  condi- 
tional order  should  be  allowed  with  costs. 


,      „   ,„  HAGARTY  v.  NALLY. 

June  II,  12. 

Jufy  12. 

The  lessee  of  This  was  an  action  of  ejectment  on  the  title,  brought  by  Patrick 

lands  pur  autre 

rie,  by  his  will,  Hagarty  a  minor,  by  his  next  friend,  against  Mathew  Nally  and 

made    in    the 

year  1832,  de-  Jane  Nally,  otherwise  Hagarty,  his  wife,  to  recover  possession  of 

vised  '*  half  of 

his  lands  to  his  "that  part  of  the  lands  of  Ballinaskea,  formerly  in  the  possession 

Hetd  ihatun-  ^^  ^^®  defendants."    At  the  trial,  before  the  Lord  Chief  Justice, 

^  ^^hether  *^  ^^^  Spring  Assizes    1862,   for  the  county  of  Westmeath,   the 

?ld^°^^*"  plaintiff  gave  in  evidence  a  lease  of  the  lands  in  question,  made 

pur  autre  vie,  $„  the  year  1794  by  William  Tighe  to  Thomas  Byrne,  for  the  lives 
A  took  an  es-  "^  "^  ^  '' 

tate    for    life  of  the  lessee,  and  of  his  sons  Thomas  and  James  Byrne.     It  was 
only. — Classi- 

fication  of  the  proved  that,  in  1827,  the  heir  of  the  lessor  having  brought  an  eject- 
cases  upon  de- 
vises similar  to  ment  for  non-payment  of  rent,  Thomas  Byrne  allowed  judgment  to 
the  aboTe. 

The  haben^  ^^  ^^  default ;  and  on  the  15th  of  January  1829,  when  the  period 

SS^^h  T^'  for  redemption  had  expired,  the  Right  Hon.  W.  F.  Tighe,  by  lease 

may  be  looked  and  release,  demised  the  lands  of  Ballinaskea  to  Maurice  Hairartv, 

at,  together  o      ^» 

with  i£e  other  «  to  hold  unto  the  said  Maurice  Hagarty,  his  heirs,  executors,  admi- 

parts    of    the 

deed,  to  qua-  "nistrators  and  assigns,  from  the  day  of  the  decease  of  Thomas 

lify  the  estate 

granted  by  the  ^*  Byrne,  of  Ballinaskea,  and  James  Byrne,  of  Wicklow,  and  the 

**  survivor  of  them,  for  and  during  the  life  of  James  Hagarty." 

Maurice  Hagarty  died  in  the  year  1832,  and  by  his  will  devised 

"  half  of  his  lands "  to  his  son  Maurice  Hagarty  the  younger,  and 
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"the  other  half  of  his  lands"  to  his  son  James  Hagartj.  Maurice  T.  T.  1862. 
Hagartj  the  younger  died  in  1859;  and  by  his  will,  which  was 
proved  by  his  wife  Jane  Hagarty,  one  of  the  defendants,  he  be- 
queathed to  her  all  his  land  and  chattel  property,  during  her  life, 
provided  she  did  not  marry ;  and  if  she  did,  he  gave  them  to  Patrick 
Hagarty,  the  plaintiff.  Jane  Hagarty  married  Matthew  Nally,  on 
the  22nd  of  October  1861.  It  was  proved  that  all  the  lives  in  the 
lease  of  1794  were  dead  ;  that  one  of  the  lives  named  in  the  lease  of 
1829  was  in  existence ;  that,  from  the  death  of  Maurice  Hagarty  the 
elder,  his  son  James  had  paid  the  rent  for  the  whole  of  the  premises, 
receiving  from  Maurice  the  younger  his  moiety  of  the  rent ;  and 
that,  since  the  death  of  the  latter,  Jane  Hagarty  the  defendant  had 
paid  the  rent  up  to  November  1861.  No  demand  of  possession  was 
made  upon  the  defendants. 

At  the  close  of  the  plaintiff's  case,  the  defendant's  Counsel  called 
upon  his  Lordship  to  nonsuit  the  plaintiff,  first,  because  there  should 
have  been  a  demand  of  possession  from  Mrs.  Nally  before  the  action 
was  brought ;  secondly,  because  the  will  of  Maurice  the  younger  con- 
ferred upon  Mrs.  Nally  the  defendant  (then  Mrs.  Hagarty)  an  estate 
for  her  own  life,  defeasible  upon  breach  of  the  condition  against  her 
second  marriage ;  that  the  action  was  an  ejectment  for  a  forfeiture  ; 
and  therefore  to  avoid  that,  a  freehold  estate,  an  entry  before 
action  brought  was  necessary;  and  thirdly,  because  Maurice  the 
younger  derived  no  larger  estate  than  one  for  his  own  life,  under 
the  devise  to  him  of  ^*  half  the  testator's  lands,"  without  any  words 
of  limitation,  and  as  the  residue  of  the  freehold  estate  of  Maurice 
the  elder  reverted  to  his  heirs-at-law,  and  was  within  the  disposition 
of  Maurice  the  younger  at  the  time  of  his  death,  the  plaintiff  took 
nothing  under  the  will  of  the  latter,  and  consequently  had  no  right 
to  recover.  The  Lord  Chief  Justice  refused  to  nonsuit  the  plaintiff, 
but  reserved  the  points.  The  defendant  then  gave  in  evidence  a 
bill,  filed  in  the  Court  of  Chancery  in  the  year  1829,  wherein  Tho- 
mas Byrne  prayed  that  he  might  be  put  in  possession  of  the  lands 
demised  to  Maurice  Hagarty  the  elder,  in  the  above  year.  The  bill 
was  dismissed;  the  answer  of  Maurice  Hagarty  the  elder  stating, 
that  the  lease  of  1829  was  a  new  lease,  made  for  his  own  benefit. 
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T.  T.  1862.  The  Coansel  for  the  defendant  then  submitted  that  the  lease  of  1829 

Exchequer,       , .  _  «    ,  .         , 

did  not  operate  as  a  grant  of  the  reversion,  bat  as  an  attempt  to 

create  a  freehold  to  commence  in  futuro,  and  that  Maurice  Ha- 

garty's  possession  under  it  was  only  as  tenant  from  year  to  year; 

and  if  so,  that  the  plaintiff  must  fail  upon  either  of  the  following 

two  grounds : — first,  because  Mrs.  Nally,  under  the  will  of  Maurice 

the  younger,  being  the  first  taker  of  the  tenancy  from  year  to  year, 

acquired  the  whole  interest  in  it ;  secondly,  if  this  was  not  so,  yet, 

as  Mrs.  Nally  was  her  late  husband's  personal  representative,  the 

whole  interest  vested  in  her,  until  she  assented  to  the  bequest  over 

to  the  plaintiff;  and  this  she  has  not  shown  to  have  ever  done — ^her 

entry  upon  the  lands,  she  being  such  personal  representative,  as  well 

as  tenant  for  life,  not  being  sufficient  for  that  purpose. 

The  Lord  Chief  Justice,  when  charging  the  jury,  told  them  that 

there  was  evidence  that  the  lease  of  1794  was  subsisting,  and  was 

vested  in  Maurice  Hagarty  the  elder  at  the  time  of  the  making  of 

the  lease  of  1829  ;  and  that,  if  they  acted  upon  such  testimony,  they 

should  find  for  the  plaintiff.  His  Lordship  also  told  the  jury  that  the 

entry  of  Mrs.  Nally,  as  her  husband's  executrix,  upon  the  lands,  was 

sufficient  evidence  of  the  assent  to  the  bequest  over,  in  the  event  of 

her  marrying  a  second  time.     Counsel  for  the  defendant  objected  to 

the  charge,  on  the  grounds  before  stated.     The  jury  found  a  verdict 

for  the  plaintiff. 

George  Baitersby^  having  obtained  a  conditional  order  for  a  new 
trial — 

C7.  Pallet  (whom  was  J,  T,  Ball)  now  showed  cause. 

The  devise  of  ** half  of  my  lands"  gave  the  fee  to  Maurice 
Hagarty  the  younger:  2  t/br.,  p.  264;  Montgomery  v.  Monigo* 
mery  (a) ;  Doe  d.  Atkinson  v.  Fawceti  {b)  ;  Green  v.  Marsden  (o). 
The  lease  of  1829  was  not  a  lease  to  commence  in  fiUuro,  The 
habendum,  if  repugnant  to  the  premises,  may  be  rejected :  Goodtitle 
V.  Gibhs  (d) ;  Baldwin's  case  (e)  ;  Doe  d.  Phillips  v.  Rollings  (fj. 


(a)  3  Jon.  &  Lat.  47. 
(c)  1  Drn.  646. 
(«)  2  Rep.  476. 


(6)  3  Com.  B.  274. 
(rf)  5  B.  &  C.  709, 
09  4  Com.  B.  188. 
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Mrs.  Nally  assented  to  the  bequest  over,  hj  taking  the  profits  of  the  T.  T.  1862. 
lands  :  2  Wms.  on  Ex.,  p.  1 184.  ^  *^*'*'^* 


G,  Battersby  (with  whom  was  •/.  A*  Byrne)  contra. 

A  lease  of  freehold  to  commence  in  futuro  is  void :  Buckler^s 
case  (a)  ;  Hogg  v.  Cross  {b) ;  In  re  Newton  (c) ;  Doe  d.  Lewis  v. 
Lewis  (d)  ;  Doe  d.  Kerr  v.  Cassidy(e);  Roe  d.  Wilkinson  v.  Trar- 
merffj;  Gilbert  on  Uses,  p.  163.  As  to  the  estate  taken  by  Maurice 
Hagarty  jun.,  as  executor  of  Maurice  Hagarty  sen.,  Lawpe^s 
ecus  (g\  Ripley  v.  Waterworth  (A),  and  1  Fife,  c.  26,  ss.  3  and  6, 
were  also  cited. 


J.  T.  Ball,  in  reply. 


Cur.  ad,  vult. 


Fitzgerald,  B.,  delivered  the  judgment  of  the  Court. 

In  my  opinion,  the  case  of  Goodtitle  v.  Gibbs  (t)  is  an  express 
authority  that  the  habendum,  in  the  lease  of  January  1829i  had  not 
the  effect  of  making  that  lease  void,  as  the  grant  of  a  freehold  to 
commence  in  futuro. 

It  would  seem  to  me  also  that  the  same  case  is  an  authority  that 
the  habendum,  though  void  so  far  as  it  purports  to  give  a  future 
commencement  to  the  present  estate  granted  by  the  premises,  may 
notwithstanding  be,  together  with  the  other  parts  of  the  deed, 
looked  at,  for  the  purpose  of  qualifying  the  estate  granted  by 
the  premises  to  Maurice  Hagarty  and  his  heirs,  according  to  the 
intention  of  the  parties,  and  rendering  it  an  estate  pur  autre  vie. 

It  is  however  unnecessary  to  determine  whether  Maurice  Ha- 
garty's  estate  was,  by  the  release,  an  estate  in  fee  or  pur  autre  vie. 

1  am  also  of  opinion  that  the  will  of  Maurice  Hagarty  the  lessee, 
whereby  he  devised  half  his  lands  to  his  son  James,  and  half  his 


(a)  2  Bep.  65,  note  i. 
ie)  6  Ir.  Jar.  153. 

(«)  I  Had.  &  B.  222. 
09  2  Wil.  74 ;  S.  C,  WilL  682. 
(A)  7  Ves.  425. 


(6)  Cro.  El.  254. 
id)  9M.&W.  662. 

(g)  10  Bep.  358. 
(0  5  B.  ft  C.  709. 


Jukfl- 
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T.  T.  1862.  lands  to  his  son  Maurice,  and  which  will  was  made  in  the  year 
v._^-!f^      1832,  passed  a  life  interest  only  to  his  son  Maurice  Hagarty  the 
younger. 

The  case  of  Doe  v.  Robinton{a)  establishes  that  a  devise  of 
lands,  held  pur  autre  vie^  is,  in  this  respect,  to  receive  the  same 
construction  as  a  devise  of  lands  held  in  fee. 

Here  the  authorities  relied  on  by  the  Counsel  for  the  plaintiff, 
in  which  the  words  ^'moiety,"  '* share,"  and  the  like,  have  been 
held  to  pass  the  fee  in  a  will,  appear  to  me  to  apply  only  to  cases  in 
which  they  are  coupled  with  the  word  "  my,"  or  other  words, 
showing  that  they  indicate,  not  a  division,  made  by  the  testator 
through  his  will,  but  the  quantum  of  his  own  interest  antecedent 
to  the  will ;  in  which  view  they  are  treated  as  equivalent  to  a 
gift  of  all  that  he  has  in  the  lands. 

This  seems  to  me  the  very  ground  of  the  decision  in  one  of  the 
earliest  of  these  authorities — Paris  v.  Miller  (b).  **  This  is  not 
the  devise,"  says  Lord  Ellenborough,  *<of  a  portion,  which  the 
'*  devisor  has  carved  out  of  the  entirety.  It  existed  in  her  as  it  is 
**  devised.  The  words  *  my  share,'  as  it  seems  to  me,  were  used 
**  as  denoting  an  interest."  And  this  reasoning  is  adopted  in  the 
later  case  of  Doe  v.  Faweett  (e). 

On  the  other  hand,  Fawcett*s  ctue,  Vin,  Ab^  tit.  Devises,  L  a, 
p.  11,  is  an  authority  that  the  devise  of  a  moiety,  created  by  the 
testator  himself  in  the  will,  will  not  pass  the  fee. 

It  is  not  shown  that  Maurice  Hagarty  the  younger  was  the  heir- 
at-law  of  the  testator  Maurice  Hagarty  the  elder ;  and  it  seems  to 
me,  for  the  reasons  stated,  that  the  former  took  no  devisable  interest 
under  his  father's  will ;  and  therefore  the  plaintiff,  who  claims 
under  a  devise  from  Maurice  Hagarty  the  younger,  has  failed  in 
showing  title  in  himself. 

On  these  grounds,  I  am  of  opinion  that  the  rule  for  a  new  trial 
ought  to  be  made  absolute. 

(a)  SB.  ft  C.  296.  (b)  5  M.  &  S.  406. 

(c)  3  C.  B.  274. 
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M-  T.  1862. 


SEYMOUR  V.  CLARKE* 

Nov,  5,  7. 

Thi9  was  a  motion  to  set  Mide  a  writ  of  ea.  sa.y  aoder  which  the  A    debtor, 
.  arrested  on  a 

defendant    had    been    arrested,   and    was   still   in   enslodj.      The  judgment,  and 
*  «      .  .       -  «    *  discharged, 

following  were  the  fects  of  the  case: —  cannot    be 

In  the  month  of  Mareh  1861,  the  plaintiflT  issued  a  stnnmons  and  ^^  fix)?^ 

plaint  against  the  defendant,  for  the  sum  of  £1851.    The  defcmdant,  ^*^y^^on 

whose  stock-in-trade  amounted  to  the  value  of  £700  only,  proposed  ^Xltandine*^ 

to  par  that  sum  at  once,  and  to  discharge  the  balance  in  five  annual  ^^  ^®   ?^^ 
^  '^  °  have  obtained 

instalments.     An  application,  embodying  thai  proposition  having  his    discharge 

°  npon  an  under- 
been  made  to  Master  Murphy,  the  Master  in  the  cause  of  Seymour  taking  to  pay 

the  amount  of 
V.  Seymour^  upon  the  30lh  of  April  1861,  it  was  ordered:—"  That  the    iudgment 

^   t  .  ^   -.  *«    ys.     •      .  ,..•  ...  ,  debt  by  instal- 

^the  safd  James  H.  Clarke  be  at  hberty,  within  twenty  days,  to  ments,     and 

"invest  the  sum  of  £700  in  Government  £3  per  cent,  stock,  and  dertaking   is" 

"  transfer  same  to  the  credit  of  this  matter,  with  the  privity  of  the  an  ^rfer  of *a 

"  Accountant-General  of  this  Court ;  and  that  upon  said  sum  being  courtof^hMi^ 

"so  invested,  the  proceedings  at  law  taken  against  the  said  James  ^^Jh     which, 

"  H.  Clarke,  by  the  petitioner  Alice  Seymour,  for  the  recovery  of  his  discharge, 

•^  ^  'f  '  J         declared     that 

"the  sum  of  £1851,  be  stayed.     And  it  is  further  ordered,  that  the  judgment 

should  stand 
"the  said  J.  H.  Clarke  shall  pay  the  balance  thereof,  being  £1151,  as   a  security 

for  the  instal- 
"  by  five  separate  instalments  of  £230.  5s.  5d.  each ;  the  first  of  meats.     The 

"said  instalments  to  be  invested  in  said  Goverment  stock,    and  ggch   an    un- 

"  transferred  to  the  credit  of  this  matter  on  the  1st  of  May  1862,  amounte^  to 

"  and  each  subsequent  instalment  on  the  1st  day  of  May  in  each  onW^^but  not 

S*  subsequent  year,   until   the  full  sum   be  paid   off.     And   it  is  {^  ^^^^dw^he 

"  ordered,  that  in  case  default  be  made  by  the  said  J.  H.  Clarke,  discharge 

void, 
"in  payment  of  any  of  said  instalments,  then  that  the  said  Alice      The  proper 

"  Seymour  be  at  liberty  to  continue  the  said  proceedings  at  law,  J^^^ch  an 

"and  mark  judgment,   and  issue  execution   thereon  against  the  ^'"d®'^**""^' 

"  said  J.  H.  Clarke,  for  the  entire  sum  then  due,  but  not  otherwise. 

"  It  is  further  ordered,  that  no  judgment  be  marked  on  foot  of  the 

*  Before  the  Full  Court. 
VOL.  13.  68  L 
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M.  T.  1862.  ^'said  proceedings  at  law»  against  the  said  J.  H.  Clarke,  until  he 
Exehequtr*  ^ 

< V '      ''shall  make  default  in  payments  of  the  instalments  before  men* 

BRVMOfTTt 

"tioned."  The  defendant  not  having  complied  with  the  terms  of 
CLAB&B.  that  order,  the  plaintiff's  attorney  marked  judgment  for  £1858,  on 
the  6th  of  July  1861,  and  issued  a  writ  of  ea.  sa.  upon  the  8th  of 
July,  under  which  the  defendant  was  arrested  the  day  following. 
Prior  to  his  arrest,  the  defendant  had  realised  all  his  stock-in-trade, 
which  had  produced  the  sum  of  £659*  Upon  the  9th  of  July  1861, 
a  second  application,  on  the  part  of  the  defendant,  was  made  to 
Master  Murphy,  who  thereupon  made  the  following  order: — 
*<  Whereas  Mr.  Sterne,  solicitor  for  J.  H.  Clarke,  a  third  person, 
"  this  day  moved  that  the  said  J.  H.  Clarke  be  discharged  from  the 
"  custody  of  the  Sheriff  of  the  county  of  Dublin,  under  the  writ  of 
^*ca.  sa,  which  issued  at  the  suit  of  Alice  Seymour,  widow,  upon 
^  his  paying  to  the  said  Alice  Seymour  the  sum  of  £659 ;  where- 
**  upon,  and  on  reading  the  order  of  the  30th  of  April  1861,  and  the 
^*  letters  of  credit  produced  by  Mr.  Sterne,**  the  solicitors  for  the 
other  parties  to  the  cause  attending, — "  It  is  ordered  that  the  said 
'*  J.  H.  Clarke  be  discharged  from  the  custody  of  the  Sheriff  of  the 
^*  county  of  Dublin,  upon  the  said  J.  H.  Clarke  handing  over  to  the 
^*said  Henry  Roche  (plaintiff's  solicitor)  the  letters  of  credit  few 
''said  sum  of  £659.  And  it  is  further  ordered,  that  the  judgment 
^'obtained  against  the  said  J.  H.  Clarke  do  stand  as  security 
''for  the  balance  of  such  execution,  to  be  paid  by  instalments, 
^'as  in  said  order  of  the   30th   of  April  mentioned." 

The  defendant,  having  made  default  in  payment  of  the'  next 
instalment,  was  arrested  on  the  22nd  of  October  1862,  under  a 
ca.  sa.f  issued  on  foot  of  the  judgment  of  July  1861,  marked  for 
the  sum  of  £1199;  whereupon  4his  motion   was  made. 

W.  R.  Cusack  Smithy  for  J.  H.  Clarke. 

A  defendant  cannot  be  taken  in  execution  twice  on  the  same 
judgment,  though  he  were  discharged  the  first  time  by  the  plaintiff's 
consent,  upon  an  express  undertaking  that  he  should  be  liable  to  be 
taken  in  execution  again,  if  he  failed  to  comply  with  the  terms 
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agreed  on:   Blackburn  v.   St^ari(a)  ;    Vigers  v.  Aldr%ch{h)\  M.  T.  1862. 
Clarke  v.  Clement  (c)i  Tanner  v.  Hague  (d);  Jaques  v.  Withey(e);      » — ->. ^ 

SBTMOUlEt 

1  Ferg.  Prac.^  pp.  446-7 ;  Atkimon  on  Skeriffe^  p.  203 ;  Denion  v.  ^^ 

Godfrey  (f).  clabke. 


J.  E.  Walsk  and  C.  Tandy,  for  the  plaintiff. 

Admitting  the  general  rule  to  be  that  a  debtor  once  discharged 
cannot  be  again  arrested  for  the  same  debt ;  there  is  no  authority 
that  the  discharge  of  a  debtor  will  prevent  his  being  arrested  for  an 
instalment  of  the  original  debt,  pursuant  to  a  decree  or  order  of  a 
Court  of  competent  jurisdiction.  The  discharge  of  the  defendant 
was  obtained  by  fraud  committed  in  the  Master's  office,  therefore 
it  was  void  :  Baker  v.  JRidgway  (g).  Where  a  debt  is  agreed  to  be 
paid  by  instalments,  the  debtor,  if  arrested  for  the  whole  and 
discharged,  may  be  arrested  for  non-payment  of  the  successive 
instalment :   Atkinson  v.   Bayntun  (A)  ;   Barrack   v.   Newton  (t). 

PiGOT,   C.   B. 

Two  grounds  were  relied  on  in  support  of  this  motion ;  one, 
that  there  was  compulsion  on  the  plaintiff's  attorney,  in  the  order 
of  the  Master  of  the  Court  of  Chancery,  of  the  9th  of  July,  which 
order,  it  is  alleged  (and  I  think  rightly,  upon  the  documents),  was 
obtained  by  the  defendants ;  secondly,  that  the  order  of  the  9th  of 
July  was  obtained  by  the  defendants  by  fraud.  And  if  these  two 
propositions  had  been  made  out,  the  case  would  have  probably  been 
brought  to  range  within  the  principle  of  the  decision  of  Baker  v. 
JRidgway  (A).  My  inference,  from  the  affidavits  and  documents,  is, 
that  the  plaintiff's  attorney  signed  the  consent  for  the  defendant's 
discharge  in  obedience  to  the  order  of  the  9th  of  July ;  which,  in 
effect,  made  it  obligatory  on  the  plaintiff,  or  on  Mr.  Roche  (who 
was  bound  to  apply  the  money  to  be  paid  by  the  defendant  in  the 

(a)  2  East,  242.  (b)  4  Burr.  2483. 

(c)  6  Term,  525.  (rf)  7  Term,  420. 

(«)  1  Term,  557.  CfJ  H  Jur.  800. 

(g)  9  Moo.  114 ;  S.  C,  2  Bing.  41. 
(h)  I  Bing.,  N.  C,  444;  S.  C,  1  Scott,  404. 
(i)  1  Q.  B.  525.  (A)  9  Moo.  1 14. 


iVbv.7* 


Digitized  by 


Google 


540 


COMMON  LAW  BEPOBTS. 


SSYMOUa 


M*  T.  1862.  nanoar  epeciQ^d  U  the  order)  to  do  all  thai  was  Qoeesaafy  to 
tf^'?^'  effectyate  that  part  of  the  order  which  directed  the  defendant's 
discbarge,  as  the  equivalent  for  the  payment  of  the  money.  He 
could  not  have  been  discharged  without  a  consent  or  authority, 
given  on  the  part  of  the  plaintiff  in  the  action ;  for,  the  dis- 
charge not  having  been  ordered  on  the  ground  of  privilege,  the 
Sheriff  would  probably  have  declined  to  act  upon  the  order,  and 
to  disobey  the  writ  under  which  he  was  directed  safely  to  keep 
the  defendant,  unless  it  was  followed  by  the  consent  of  the 
plaintiff,  or  sanctioned  by  the  Court  of  Law.  But  it  is  per- 
fectly plain  that  the  mere  fact  that  the  plaintiff  or  his  attorney 
acted  in  conformity  with  the  substontial  exigency  of  the  order 
to  discbarge  the  defendant  from  custody,  confers  no  right  what- 
ever on  the  plaintiff  to  take  him  in  execution  again.  The  Sherifl^ 
the  officer  of  the  Court  of  Law,  acted,  in  discharging  the  defend- 
ant, on  the  plaintiff's  authority,  and  not  on  the  order  of  the 
Master.  The  proceedings  in  the  Court  of  Law  are  not  affected 
by  that  order;  and  if  the  plaintiff  has  been  prejudiced  by  the 
compliauce  with  the  order  made  in  the  Court  of  Chancery,  to 
that  Court  only  can  she  resort  for  redress.  Then,  was  that  order 
obtained  by  the  defendant's  fraud  ?  In  consequence  of  the  state- 
ments and  arguments  urged  on  the  discussion  of  the  motion,  I 
wished  to  look  into  the  affidavits,  the  orders,  and  the  notices, 
with  a  view  to  consider  whether  any  such  fraud  existed.  I  can 
find  no  ground  for  imputing  any.  No  false  statement  was  made 
to  the  Master.  I  think  indeed  that  the  defendant  is  now  acting 
in  violation  of  what  was  intended  by  all  parties  in  the  obtaining 
of  the  order,  and  in  contravention  of  the  offer  contained  in  the 
defendant's  notice  of  the  motion  on  which  the  order  was  made; 
and  which  offer  the  Master  adopted  in  directing  that  the  judgment 
should  stand  as  a  security  for  the  balance  unpaid.  I  think  it 
was  intended  that  the  judgment,  which  was  obtained  on  the 
6th  of  July,  should  stand  as  a  security  for  the  unpaid  balance, 
in  precisely  the  same  manner,  and  to  the  same  extent,  as  the 
judgment  which  was  to  be  obtained,  as  contemplated  in  the  order 
of   the   30th   of    April.      That   order  of   the   80th   of   April  is 
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referred  to  in  the  order  of  the  9th  of  July ;  and  it  directs,  io  M.  T.  1862. 
terms,  that  execution  may  he  issued  for  the  whole  unpaid  balance, 
on  default  being  made  in  the  payment  of  any  of  the  stipulated 
instalments.  But  this  is  really  nothing  more  than  a  violation  of 
the  defendant's  undertaking,  given  by  his  notice  of  the  8th  of 
July,  and  of  the  order  of  the  9th  of  July.  It  does  not  follow 
that  any  deception  was  then  practised  on  the  Master,  like  the 
deception  practised  in  the  case  of  Baker  v.  Bidgway,  In  the. 
case  of  Blackburn  v.  Stupart(a)^  and  in  several  others,  some 
of  which  are  there  cited,  the  defendant  was  released  from  a 
second  arrest  for  the  same  cause,  although  he  had  positively 
stipulated  that  such  arrest  might  be  made.  And  I  see  no  reason 
to  impute,  in  the  present  case,  anything  more  than  that  al)  par- 
ties fell  into  an  inadvertence  of  the  rule  which  prevails  in  Courts 
of  Law — namely,  that  even  the  defendant's  consent  and  under- 
taking, on  the  occasion  of  his  discharge,  shall  not  warrant  his 
second  arrest  upon  the  same  judgment,  for  the  same  debt:  on 
the  ground  that,  at  law,  the  arrest  and  discharge  amount  to  a 
satisfaction  of  the  judgment.  The  defendant,  doubtless,  has  since 
learned  that  he  may  take  advantage  of  this  rule  of  law.  Whether 
that  be,  or  be  not,  a  course  to  be  condemned,  is  not  the  question 
in  this  motion.  In  the  case  of  Blackburn  v.  Siupart,  the  Court 
very  strongly  condemned  the  defendant's  conduct.  But  this  con- 
sideration cannot  fasten  on  the  defendant  the  imputation  of  fraud, 
in  the  obtaining  of  the  order  of  the  9th  of  July.  Supposing 
therefore  that  the  defendant's  fraud  in  the  obtaining  of  the  order 
would  have  disentitled  him  to  his  discharge,  upon  the  principle 
of  the  decision  in  Baker  v.  Ridgway^  the  plaintiff  fails  in  esta- 
blishing the  legality  of  the  second  arrest  on  that  ground. 

A  case  of  Denton  v.  Godfrey  (b)  was  referred  to  ;  and  I 
thought,  as  I  understood  it  when  cited  at  the  Bai*,  that  it  might 
have  had  some  bearing  on  this  case:  on  looking  at  it,  I  find 
that  it  has  none.  There,  one  of  several  co-defendants  was  arrested, 
and  was  discharged  upon  a  consent  order,  by  which  it  was  sti- 
pulated that  he  should  be  liable,  on  non-payment  of  any  of  certain 

(a)  2  East,  243.  (6)  11  Jar.  800. 
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M.  T.  1862.  stipulated  instalments,  to  be  again  arrested.  A  subsequent  exe- 
cution was  issued ;  which,  of  course,  must  have  issued  in  form 
against  all  the  defendants  on  the  record.  The  Court  made  an 
order,  directing  that  the  execution  should  not  be  executed  against 
one  of  the  defendants,  who  applied  for  that  purpose,  and  who  was 
no  party  to  the  consent  order.  But  the  defendant  who  had  been 
arrested  was  not  before  the  Court,  and  no  decision  was  made  as  to 
the  effect,  in  reference  to  him,  of  the  consent  order. 

The  truth  (according  to  mj  view  of  this  case)  is,  that  there  has 
been,  in  the  proceeding  in^he  Court  of  Chancery,  a  miscarriage 
(in  executing  what,  I  believe,  was  intended  there),  which  we,  in 
this  Court,  cannot  remedy^  What  ought  to  have  been  done,  to 
carry  out  the  intention  of  the  parties,  was,  that  the  defendant 
should  give  a  new  security  (as  by  a  cognovit  in  an  action  com- 
menced by  a  new  writ,  or  by  a  bond  and  warrant  of  attorney), 
embodying  the  stipulations  of  the  order.  According  to  the  case 
of  Atkinson  v.  Baynton{a)y  and  several  other  other  authorities, 
it  is  competent  for  a  plaintiff,  after  an  arrest  for  one  instalment 
only,  to  arrest  again  for  a  future  instalment  (being  of  course  a 
different  sum),  on  the  non-payment  of  it,  where  the  defeazance  of 
the  judgment  so  provides,  and  where  it  is  so  framed  as  not  to 
require  the  suggestion  of  breaches  under  the  statute.  But  that 
must  be  by  a  contract  of  defeazance,  made  at  or  before  the 
judgment,  and  governing  the  proceeding  by  execution  upon  it. 
The  intended  result  might  have  been  accomplished  also  by  vaca- 
ting the  judgment  of  the  6th  of  July,  and  making  an  order  similar 
to  that  of  the  30th  of  April.  A  future  judgment,  entered  by 
consent  on  non-payment  of  any  of  the  instalments  (which  consent 
might  have  been  embodied  in  a  consent  for  judgment),  would  have 
answered  the  same  purpose. 

As  the  matter  stands,  we  are  bound,  and  I  regret  it,  to  comply 
with  so  much  of  the  order  as  seeks  the  defendant's  discharge. 
He  is  not  entitled,  by  quashing  or  setting  aside  the  writ,  to 
withdraw  from  the  Sheriff  the  protection  which  the  writ  affords 
him. 

(a)  1  Bing.,  N.  C,  444. 
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M.  T.  1862. 
Exchequer, 


Nov,  10,  20. 
BURNS  V.  THE  CORK  AND  BANDON  RAILWAY  CO.     ^  ^  jggg 

Van.  31. 

This  case  came  before  the  Court  upon  a  demurrer  taken  to  the  Althongh  a 

carrier  of  paa- 
several  defences  to  the  summons  and  plaint.    The  latter,  which  sengers  does 

contained  three  counts,   charged   that  the  defendants,  who  were  their  safety,  or 

carriers  of  passengers,  did  not  carry  the  plaintiff  from  Cork  to  ^^  i^^  their 

Bandon  within  a  reasonable  time,  or  safely,   as  they  had  con-  yef^e^^^ir- 

tracted  to  do.  rants  that  the 

yehicle   in 

The  defendants  pleaded,  first,  a  denial  of  the  contract  as  alleged  ;  ^^»ch  he  con. 

"^  '        ^  ^         veys  them  is, 

secondly — "  And  ft)r  a  further  defence  to  the  first  count  of  the  writ  at  the  time  of 

the  commence- 
''  of  summons  and  plaint,  and  by  leave  of  the  Court,  the  defendants  ment  of  the 

journey,    free 
''say,  that  the  contract  in  the  said  first  count  mentioned  was  subject  from  all  defects 

of  construc- 
"  to  a  condition  not  mentioned  in  the  said  first  count,  to  wit,  that  tion,  and  road- 

"  the  defendants  should  not  be  liable  to  the  plaintiff  for  any  delay,  M^human^care 

"loss  or  damage,   occasioned  by  any  inevitable  accident,  without  ^  p^A^de. 

"default  or  negligence  on  the  part  of  the  defendants.     And  the       A  railway 

company,  who 

"  defendants  say,  that  the  alleged  breach  of  contract,  in  the  said  purchased 

their  rolling 

"second  count  complained  of,  was  occasioned  solely  by  an  inevi-  stock    from 

"  table  accident,  which  occurred  without  default  or  negligence  on  manufacturers 

"  the  part  of  the  defendants,  to  wit,  that  while  the  plaintiff  was,  course  of  busi- 

"  pursuant  to  the  aforesaid  contract,  being  carried  by  the  defendants  J!!^5i^  ^^ 

"from  Cork  to  Bandon,  in  their  carriages  on  their  railway,  in  the  ^®h^f^anu! 

"said  second  count  mentioned,  a  fracture  occurred  in  a  crank-pin  fecturers  in  the 

construction  of 

"on  one  of  the  leading  wheels  of  the  locomotive  engine  attached  that  stock,  to 

the   same  ex- 
"to  the  train  of  carriages  in  which   the   plaintiff  was  so  being  tent    as  they 

would    be   in 
"  carried  as  aforesaid ;  and  the  defendants  say,  that  the  said  frac-  case  they  were 

..,11.        .1  .1         -I   themselves  the 

"ture  was  occasioned  by  an  original   defect  in  the  matenal   and  manufacturers* 

"construction  of  the  said  crank-pin,  and  in  the  inside  or  centre      A  defence  by 

^  a  railway  com- 

"  thereof,  which  said  defect,  before  the  said  fracture  occurred,  was  I»°y>    relying 

upon  an  inevi. 

"  not  capable  of  being  detected  by  the  defendants,  upon  due  and  table  acddent, 

"^  4  must  state  all 

"  proper  examination  or  observation  ;  and  the  defendants  say,  that  the  facts  which 

they     contend 
constitutes  such  ineTitiU)le  accident. 
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M.  T.  1862.  "the  said  crank-pin  was  purchased,  together  with  the  said  loco- 
Egckemtet, 

"  motive  engine,  by  the  defendants,  in  the  due  course  of  business, 

"from  competent  manufacturers   thereof,   and   was  not  made  by 

CORK  AND    «*the  defendants;  and  that,   on   the   day  in  the  said   first  count 

BANDON 

BAiLWAT.  '*  mentioned,  and  shortly  before  the  commencement  of  the  said 
"journey,  the  defendants  duly  and  properly  examined  the  said 
^locomotive  engine  and  crank-pin,  and  bad  not,  at  any  time 
^before  the  said  fracture,  any  notice  of  the  said  defect  in  the 
^ssid  eronk-pin."    To  this  second  defence  the  plaintiffs  demurred. 


G.  Waters  (with  whom  was  C  Barry)^  in  support  of  the 
demurrer. 

The  oeeurrence  of  an  accident  upon  a  railway,  by  reason  of  an 
engine  or  carriage  breaking  down,  \b  prima  facie  evidence  of  negli- 
gence on  the  part  of  the  railway  company :  Dawson  v.  Manchester^ 
Sheffield,  and  Lincolnshire  RaiUeap  Company  {a).  A  carrier  of 
passengers  is  bound  to  provide  a  sound  and  sufficient  carriage  to 
convey  them  all  through  the  journey;  and  he  is  liable  for  any 
defect  in  the  carriage  which  could  be  discovered  by  human  fore- 
sight: Christie  v.  Griggs  {b);  Israel  v.  Clarh(c);  Crofts  v.  Water^ 
house  (d).  This  is  not  an  inevitable  accident ;  for  it  ensued  from 
a  defect  in  the  construction,  and  a  carrier  of  passengers  is  liable  for 
such  an  accident,  although  the  defect  be  out  of  sight,  and  not  disco- 
verable upon  ordinary  examination :  Sharp  v.  Grey  (e) ;  Grote  v. 
The  Chester  and  Holyhead  Railway  Company  (f).  If  the  materiel 
be  proved  to  have  been  defective,  there  must  have  been  an  absence 
of  due  care  in  the  selection  of  the  engine  by  the  defendant;  there- 
fore, the  latter  was  not  purchased  **  in  the  due  course  of  business.** 

W.  M.  Johnson  and  H.  E.  Chatterton,  in  support  of  the 
pleadings. 

Whether  the  defendants  have  been  guilty  of  negligence  or  not, 
and  not  the  warranty  of  the  vehicle,  is  the  sole  question  to  be 

(a)  5  Law  T.,  N,  S.,  682.  (6)  2  Camp.  79. 

(c)  4  Esp.  259.  (d)  3  Bing.  319. 

(«)  9  Bfaig.  457.  05  2  Exch.  251. 
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decided  by  the  Court:  Atton  v.  i7eatw»(a);  Harrit  ▼.  Cottar (b)  \  M.  T.  1862. 
Ross  V.  Hill{c)\  Sreiherton  v.  Wood(d);  Chiity  on  ConiracU^     ' — !!^!!— ' 
6th  ed^  p.  440 :  Powell  on  Carriers^  p.  22-79  ^^^  Story  on  Bail-  ^ 

meniSf  ss.  890  et  seq.  Where  the  negligence  of  a  railway  company  coek  and 
is  attributable  to  the  use  of  engines  containing  a  flaw  or  defect,  h^^hway. 
which  ought  to  have  been  observed,  the  question  is  not  whether, 
according  to  the  evidence  of  a  scientific  and  speculative  nature, 
it  mighi  possibly  have  been  detected,  but  whether  practically,  and 
by  the  use  of  ordinary  and  recuonahle  care,  it  ought  to  have  been 
observed :  Stokes  v.  The  Eastern  Counties  Railway  Company  («)• 
The  plea  of  inevitable  accident,  without  any  default  of  the  defend- 
ants, being  good,  the  immaterial  averments  contained  under  the 
scilicet  cannot  impair  it :  Hammond  v.  Calls  (f) :  and  all  matters 
informally  pleaded  are  admitted  upon  general  demurrer :  Hancock 
V.  Proved  (jg) ;  Tilson  v.  7%«  Wctrwick  Gcu  Company  {h) ;  Kellett  v. 
Stannard  (t) ;  Stapleton  v.  Bergin  {k)  ;  Lindsay  v.  0*Neill  (/)  ; 
Cuthbertson  v,  Irving  (m) ;  Buckley  v.  Kiernan  (»);  Clarke  v.  Scul- 
ly (o).  The  mere  occurrence  of  an  accident  is  not  proof  of  negli- 
gence ;  the  plaintiff  must  show  negligence  by  affirmative  evidence : 
Hammock  v.  Wkite  (p) ;  Doyle  v.  Wragg  (q) ;  Bird  v.  Tke  Great 
Northern  Railway  Company  (r).  "  In  the  due  course  of  business" 
is  a  material  averment,  and  properly  pleadable :  Patience  v.  Town- 
ley  (s)  ;  Dudlow  v  WaUhhom  (t). 

C.  Barry ^  in  reply,  cited  Winterbottom  v.  Wright  {u). 


PlGOT,  C.  J. 

This  case  comes  before  us  on  a  demurrer  to  the  defendant's  fur-  H.  T.  1863. 

Jam  31. 

(a)  2  Esp.  533.  (6)  1  Car.  &  F.  630. 

(c)  2  Com.  B.  Rep.  877.  (<0  8  Brod.  &  Bfaig.  54. 

(e)  2  Fost.  &  Finl.  691.  (f)  1  Com.  B.  Rep.  916. 

(g)  I  Saund.  837*,  note  3.  (A)  4  B.  &  C.  962. 

(0  2  It.  Com.  Law  Rep.  156.  (Jt)  4  Ir.  Com.  Law  Rep.  421. 

(0  5  It,  Com.  Law  Rep.  461.  (m)  4  Hurt.  &  N.  742. 

(»)  7  It.  Com.  Law  Rep.  75-80.  (o)  7  Ir.  Com,  Law  Rep.,  Ap.  i?. 

(p)  31  Law  Jour.,  C.  F.,  129.  (y)  1  Fost.  &  FinL  7. 

(r)  28  Law  Jour.,  Exch.,  3.  (»)  2  Smith's  Rep.  228. 

(0  16  East,  39.  W  10  M.  &  W.  109. 
VOL.  13.  69  L 


Digitized  by 


Google 


546 


COMMON  LAW  REPORTS. 


H.  T<  1863.  tb«r  defenoes  to  the  first,  seeond,  and  third  counts,  In  the  summons 
s,,^,   ■-'>     and  plaint.    Those  counta  complain  of  breaohes  of  oontracU  bj  the 

BURM8 

^  defendants,  to  carry  the  plaintiff  from  Cork  to  Bandon.    The  first 

CORK  AND    defence  demurred  to  states  that  the  contract  was  subject  to  a  oon* 

SA.MD01V 

RAILWAT.  ^^'*^°  *^*^  t^®  defendanU  were  not  to  be  liable  for  any  damage 
caused  by  inevitable  •accident,  without  default  or  negligence  on  the 
part  of  the  defendants,  and  that  the  breach  of  contract  complained 
of  was  caused  solely  by  an  inevitable  accident,  which  occurred  with- 
out default  or  negligence  on  the  part  of  the  defendants.  If  the 
defence  had  stopped  there,  it  might  have  been  proof  against  a 
general  demurrer,  because  it  is  perfectly  settled  that  a  carrier  of 
passengers  is  not  an  insurer,  and  does  not  warrant  the  safe  or 
due  arrival  of  his  passengers.  But  the  defendants  go  on  to  specify, 
as  I  apprehend  they  were  bound  to  do,  the  nature  and  particulars  of 
the  accident  which  they  rely  on  as  relieving  them  from  the  conse- 
quences of  the  breach  of  contract,  which  this  defence  admits.  I 
think  that  the  general  averments  in  the  introductory  part  of  the 
plea  are  qualified  and  controlled  by  those  which  follow,  descriptive 
of  the  nature  of  the  accident  on  which  the  defendants  rely,  and  that 
they  are,  and  ought  to  be,  limited  in  proof  at  the  trial  to  that  par- 
ticular species  of  incidental  accident  which  they  set  forth  ;  and  that 
the  question  we  have  to  decide  is  whether,  taking  all  the  averments 
in  the  plea  together,  they  have  stated  facts  which  exempt  them  from 
liability  to  the  consequences  of  the  breach  of  contract  which  the  plea 
/  admits  ?  I  am  of  opinion  they  have  not,  according  to  the  existing 
state  of  authorities.  Although  a  carrier  of  passengers  does  not  war- 
rant the  safety  or  the  due  arrival  of  his  passengers,  yet  I  consider 
that  he  must  be  considered  as  warranting  that  the  vehicle  in  which 
he  conveys  them  is,  at  the  time  of  the  commencement  of  the  journey, 
free  from  all  defects,  at  least  as  far  as  human  care  and  foresight  can 
provide,  and  perfectly  roadworthy.  In  Christie  v.  Griggs  (a),  Sir 
J.  Mansfield  says : — "  There  was  a  difference  between  a  contract  to 
"carry  goods,  and  a  contract  to  carry  passengers ;  for  the  goods  car- 
*'  rier  was  answerable  at  aU  events ;  but  he  did  not  warrant  the 
'^  safety  of  the  passengers.     This  undertaking,  as  to  them,  went  no 

(a)  2  Camp.  81. 
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*' farther  than  this  that,  as  far  as  haman  oare  and  foresight  could  go,  H.  T.  1868. 

"  he  would  provide  for  their  safe  conveyanoe."    That  is  open  Co  the       — v ^ 

objection  that  it  is  only  the  opinion  of  a  Judge  expressed  at  Nisi  ^^ 

Prius ;  but,  in  Sharp  ▼.  Orey  (a)»  the  question  came  before  the  cork  and 
Court  of  Common  Pleas.  There,  the  accident  was  caused  by  the  railway. 
breaking  of  the  axletree,  in  a  part  covered  with  wood.  The  maker 
of  the  coach  swore  that  it  was  made  of  the  best  material,  yet  the 
Court  held  that  the  defendant  was  liable.  Gazelee,  J.,  says : — "  The 
"  burden  lay  on  the  defendant  to  show  that  there  was  no  defect  in 
*'  the  construction  of  the  coach."  Bosanquet,  J. : — *'  The  Chief  Jus- 
'*  tice  held  that  the  defendant  was  bound  to  provide  a  safe  vehicle ; 
^'  and  the  accident  happened  from  a  defect  in  the  axletree.  If  so, 
'^  when  the  coach  started  it  was  not  roadworthy ;  and  the  defendant 
''is  liable  for  the  consequences,  on  the  same  principle  as  a  ship^ 
"  owner  who  furnishes  a  vessel  which  is  not  seaworthy."  Alder- 
son,  B. : — *'  I  am  of  the  same  opinion.  A  coach  proprietior  is 
**  liable  for  all  defects  in  his  vehicle  which  can  be  seen  at  the  time 
"  of  construction,  as  well  as  for  such  as  may  exist  afterwards,  and 
''be  discoTcred  on  investigation.  The  injury  in  the  present  case 
"  appears  to  have  been  occasioned  by  an  original  defect  of  construe 
"  tion  ;  and  if  the  defendant  were  not  responsible,  a  coach  proprietor 
"  might  buy  ill-constructed  or  unsafe  vehicles,  and  his  passengers  be 
"Without  remedy."  In  Grote  v.  Chester  and  Holyhead  Railway 
Company  {b%  that  case  was  cited  ;  and  Parke,  B.,  says : — "In  that 
"case,  the  coach  proprietor  is  liable  for  an  imperfection  in  the 
"  vehicle,  although  he  has  employed  a  clever  and  competent  coach* 
"  maker."  In  that  case  of  Grote  v.  Chester  and  Holyhead  Railway 
Company^  the  action  was  brought  against  the  company  for  an  injury 
caused  by  the  breaking  of  a  bridge ;  and  Pollock,  C.  B.,  in  giving 
his  judgment,  says: — "It  cannot  be  contended  that  the  defendants 
"are  not  responsible  for  the  accident  merely  on  the  ground  that 
"they  employed  a  competent  person  to  construct  the  bridge."  We 
have  not  been  referred  to  any  case  in  which  this  liability  of  car- 
riers of  passengers  has  been  qualified  or  diminished.  That  liability, 
according  to  Sir  J.  Mansfield,  is  upon  a  contract  that,  as  far  as 

(a)  9  Bing.  457 ;  S.  C,  12  Moo.  &  S.  62.  (6)  2  Ex.  255. 
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H.  T.  1863.  haman  care  and  foresight  could  go,  he  would  provide  for  their  safe 

s ^^I'*     conveyance.   According  to  the  Court  of  Common  Pleas,  he  is  bound 

to  provide  a  roadworthj  vehicle,  and  he  is  answerable  for  all  the 
CORK  AND  consequences  resulting  from  its  not  being  so  at  the  commence- 
BAILWAT  ™®°^  ^^  ***®  journey.  Here,  the  question  is,  whether  the  defendants 
have  stated  facts  sufficient  to  exempt  them  from  the  consequences 
of  the  rule  of  law  so  propounded  ?  I  am  of  opinion  they  have  not. 
Their  plea  admits  that,  at  the  time  of  the  commencement  of  the 
journey,  their  engine  was  defective  in  construction,  and  that  the 
breach  of  contract  was  caused  by  that  defect  in  its  construction. 
According  to  the  case  of  Sharps  v.  Gray^  that  is  no  valid  reason 
for  not  performing  their  contract  with  the  plaintiff.  But,  applying 
Sir  J.  Mansfield's  test,  have  they  shown  in  their  plea  that,  as  far 
as  human  care  and  foresight  could  go,  they  provided  for  the  safety 
of  their  passengers  ?  I  think  they  have  not.  Their  plea  does  not 
contain  any  averment  as  to  the  care  or  skill  applied  to  the  manufac- 
ture of  the  engine,  or  as  to  the  care  or  skill  exercised  by  them  in  the 
selection  or  inspection  of  it.  All  the  averments  in  their  pleas  are 
quite  consistent  with  gross  and  culpable  carelessless  on  the  part  of 
the  manufacturers,  and  with  gross  and  culpable  negligence  on  their 
part  in  the  purchase  of  it  from  the  manufacturers.  If  they  had  been 
themselves  the  manufacturers  of  the  engine,  they  would  have  been 
bound  to  aver'and  prove  that  due  care  and  skill  had  been  exercised 
in  the  process  of  its  manufacturet.  Are  they  to  be  relieved  from 
local  liability  because  they  allege  that  they  have  purchased  it  from 
a  competent  manufacturer?  I  think  that  would  be  a  distinction 
dangerous  to  the  public ;  and  that,  as  Alderson,  B.,  says,  '*  railway 
<«  companies  might  buy  ill-constructed  or  unsafe  vehicles,  and  the 
'*  public  be  without  remedy.' 
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M.  T.  1862. 
Common  Pleas 


M*DONALD  V.  BULWER. 
(Common  Pleas). 


Nov,  5,  6,  21. 


This  was  an  action  of  assault  and  false  imprisonment.    The  third  To  an  action 

*■  of  assaalt  and 

count  of  the  summons  and  plaint  alleged  that  the  defendant,  on  fel«e  imprison- 
ment, the  de- 
the    13th   of  September    1859,  caused  and  procured  the  plaintiff  fendant  plead- 

.  ed  that  he  was 

to  be  arrested  and  taken  into  custody,  and  to  be  detained  m  such  a    Justice  of 

,     .  ^1  •!.  1^1-     ***®  Peace  for 

custody,  and  to  be  taken  m  such  custody  m  and  along  divers  public  the  conntj  of 

Streets,  in  Athy,  to  a  Court-house,  and  there  to  be  detained  in  cus-  m'  'made    an 

tody  for  the  space  of  ^y^  hours  then  next  following.  oathT^thaT  he 

The  fourth  count  alleged  that  the  defendant  assaulted  the  plaintiff,  ^  V^L.*^S 

and  unlawfully  imprisoned  him  for  ^vt  hours.  had  afterwards 

The  defendant  pleaded  to  the  third  and  fourth  counts,  that  at  the  return    same, 

'^  and    that    he 

respective  times  of  committing  the  respective  acts  in  said  counts  had  reason  to 

belieye  that  it 
respectively  mentioned,  the  defendant  was  a  Justice  of  the  Peace,  was  in  the  pos- 
session of  the 
duly  assigned  to  keep  the  peace  in  and  for  the  county  of  Eildare,  plaintiff,   who 

and  that  on  the  13th  of  September  1859)  one  Francis  A.  MiUs,  broker  at  A. ; 

of  Athy   in  the  said  county,  came  before  the  defendant  as  such  ^jj*  de^fendwit 

Justice,    and    duly  made  an   information    upon    oath    before  the  ^^  ^  ^^^ 

defendant,  as  such  Justice,  in  the  words  following,  that  is  to  say : —  ^'^^^^'^^ 

"That  he  the  said  Francis  A.  Mills,  about  two  months  previous  tke  gun,  and 

to    arrest   the 
"to  the  said    13th  day  of  September  1859>  lent  a  gun  to  one  party  in  whose 

possession  it 
was  found ; 
that  the  police  found  the  gun  in  the  plaintiff's  possession  and  arrested  him,  and 
brought  him  before  the  defendant  and  another  Justice,  who  thereupon  caused  the 
plaintiff  to  enter  into  a  recognizance  to  answer  the  charge  at  a  subsequent  Sessions, 
when  an  order  was  made  for  the  restitution  of  the  gun ;  and  that  the  orders  and  war- 
rant had  not  been  quashed  upon  certiorari,  and  stBl  remained  in  force. 

Heldy  that  so  far  as  the  defence  proceeded  on  the  Pawnbrokers  Act  (26  Q,  3, 
c.  43,  s.  13),  the  act  of  the  defendant  could  not  be  justified,  inasmuch  as  it 
neither  appeared  that  the  gun  had  been  unlawfully  pawned,  nor  was  there  any 
charge  of  felony  alleged  in  the  information ;  and  that  the  defendant  had  to  that 
extent  acted  without  any  jurisdiction;  but  that  regarding  the  warrant  as  one  for 
procuring  the  attendance  of  the  plaintiff  at  the  Petty  Sessions,  that  tibe  subsequent 
orders  had  been  made  in  the  same  matter,  and  that  the  defendant  had  not  acted 
wholly  without  jurisdiction ;  and  that  until  the  orders  had  been  quashed  pursuant 
to  the  12  Vic,,  c.  16,  s.  2,  no  action  in  respect  of  what  was  done  under  the  war- 
rant was  maintainable  against  the  defendant 
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M.  T  1862.  "  Patrick  Leonard,  and  that  upon   several  occasions   he  the  said 
Common  Pleat 

^'Francis   A.   Mills   asked    the  said   Patrick  Leonard    to  return 

*'the  said   gun   to  him  the  said  Francis   A.  Mills,  hut  the  said 

"  Patrick  Leonard  neglected  so  to  do ;  and  that  he  the  said  Francis 

"  A.  Mills  had  reason  to  believe  that  the  said  gun  was  then  in 

"  the  possession  of  the  plaintiff,  in  the  town  of  A  thy  aforesaid,  the 

*'  said  plaintiff  then  being  a  pawnbroker  in  the  said  town,  and  in  the 

"  Petty  Sessions  District  of  Athy,  to  the  knowledge  of  the  defend- 

**  ant ;  whereupon  the  defendant,  as  such  Justice,  issued  a  search- 

"  warrant  under  his  hand  and  seal,  directed  to  one  D.  H.  Lawson, 

*'  then  being  a  sub-inspector  of  the  authorised  constabulary  of  the 

"said  county;  and  authorising  and  requiring  him,  on  the  receipt 

"  of  the  said  warrant,  to  enter  in  the  daytime,  with  the  necessary 

*'  an4  proper  assistance,  into  the  house  of  the  plaintiff,  and  make 

"  diligent  search  there  for  the  said  gun  ;  and  if  the  said  constable 

"  should  find  the  same,  or  any  part  tl^ereof,  to  bring  it,  together 

**with  the  person  in  whose  possession  the  same  should  be  found, 

*'  before  the  defendant  or  some  other  of  the  Magistrates  Justices 

**of    the   Peace    for   the    said   county,   to  be   further  dealt  with 

''according  to   law:   by   virtue   of    which   warrant  the  constable 

''therein  named  entered  the  house  of  the  plaintiff,  being  situate 

"  within  the  jurisdiction  of  the  defendant  as  such  Justice,  in  the 

"  daytime,  in  search  for  the  said  gun,  and  did  accordingly  search 

"therefor  and  found  the  said  gun  in  possession  of  the  plaintiff; 

"which  gun  the  plaintiff  then   stated   to  the  said  constable  had 

"been  pawned  by  the  said  Patrick  Leonard,  and  was  then  held 

"in  pawn   by  him   the  plaintiff  as  such  pawnbroker,  whereupon 

"  the  said  constable  took  the  said  gun  and  arrested  the  plaintiff, 

"using  no  unnecessary  violence   in  so  doing,  for  the  purpose  of 

"  having  the  plaintiff  before  this  defendant  or  some  other  Justice 

"of  the   Peace  of  the   said  county,   to   be  dealt  with  according 

"  to  law ;   and  did  accordingly  bring  him  in   such   custody  along 

"the  streets  aforesaid,   to   the  Court-house  of  Athy,  in  the  said 

"county,   before  the  defendant  and  one  Benjamin  Lefroy,   then 

"duly  assembled  at  the  Petty  Sessions  in  the  said   Court-house 

"  in  and  for  the  district  of  Athy,  for  the  purpose  of  being  dealt 
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'^with  by  the  said  Justices  according  to  law:  at  which  Court-  M«  T.  1862. 
*' house  the  plaintiff  was,  in  the  due  course  of  business  of  the 
''said  Pettj  Sessions  in  and  for  the  said  district,  under  and  by 
"  virtue  of  said  warrant,  detained  for  a  short  time  in  the  custody 
*'of  the  said  constable,  until  the  said  plaintiff  and  the  said  gun 
''  should  be  dealt  with  according  to  law,  in  respect  of  the  premises, 
^  which  are  the  trespasses,"  &c.  Averment — That  the  said  several 
acts  were  respectively  done  after  the  passing  of  a  certain  statute 
passed  in  the  eighth  year  of  her  present  Majesty,  entitled  ''  An 
*'  Act  to  protect  the  Justices  of  the  Peace  in  Ireland  from  vexatious 
^'  actions  for  acts  done  by  them  in  the  execution  of  their  office ;" 
and  that  the  said  respective  acts  so  complained  of  were  respect- 
ively done  in  the  manner  hereinbefore  stated  by  the  defendant,  in 
the  execution  of  his  duty  as  such  Justice  of  the  Peace  for  the 
county  of  Kildare,  with  respect  to  a  matter  within  his  jurisdiction 
as  such  Justice. 

.  The  second  plea,  in  place  of  the  latter  averment,  alleged,  after 
stating  the  information,  warrant,  and  arrest  of  the  plaintiff,  that  it 
was  afterwards,  to  wit,  on  the  13th  of  September  1859)  ordered  in 
the  same  matter  by  the  said  Justices,  that  the  plaintiff  should  enter 
into  a  recognizance  to  appear  at  the  said  Court-house,  on  the  next 
day  for  holding  the  Petty  Sessions  at  said  Court-house,  in  and  for 
the  said  county,  and  answer  the  charge  of  having  in  his  possession 
a  gun  which  was  feloniously  and  fraudulently  pawned  by  the  said 
Patrick  Leonard ;  and  the  said  plaintiff  having  entered  into  such 
recognizance,  appeared  at  the  said  Court-house,  according  to  the 
exigency  of  the  said  recognizance ;  whereupon  an  order  was  made 
in  said  matter,  and  duly  recorded  by  the  Justices  of  the  Peace  for 
the  said  county,  then  and  there  assembled,  in  the  presence  of  the 
plaintiff,  that  the  said  gun  should  be  returned  to  the  said  Francis 
A.  Mills:  that  said  orders  are  now  in  full  force  and  effect,  and 
have  not,  nor  has  either  of  them,  nor  hath  the  said  warrant,  been 
quashed  or  revoked. 

The  plaintiff  demurred  to  the  first  defence,  upon  this  ground, 
that  the  several  matters  therein  alleged  showed  that  the  acts 
complained  of  were  done  in  a  matter,  of  which  by  law  the  defend- 
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M.  T.  1862.  ant,  as  8ach  Justice,  either  had  not  jurisdiction,  or  in  which  he 

— ., '     exceeded  his  jurisdiction ;  and  the  averment  that  the  said  acts  were 

done  with  respect  to  a  matter  within  his  jurisdiction,  was  an  infer- 
BULWBB.      ence  of  law,  not  onlj  unsustained  bj  the  preceding  averments,  but 
contradicted  bj  them. 

The  plaintiff  also  demurred  to  the  second  defence,  upon  the 
ground  that  the  said  warrant  was  not  the  subject  of  a  certiorari^ 
and  could  not  be  quashed,  as  it  was  not  an  adjudication;  and 
neither  of  the  said  orders  was  an  order  or  conviction  within  the 
meaning  of  the  2nd  section  of  the  said  Act  of  Parliament,  namely 
the  12  Vie.,  c.  16. 

Byrne  (with  whom  was  Sergeant  Armstrong)^  in  support  of  the 
demurrer. 

The  first  defence  does  not  disclose  a  case  which  would  in  point  of 
law  warrant  the  arrest  of  the  plaintiff.  It  is  not  stated  that  the  gun 
was  unlawfully  pawned,  but  merely  that  Mr.  Mills  had  lent  the  gun 
in  question,  &c.  This  is  not  sufficient  to  bring  the  case  within  the 
provisions  of  the  Pawnbrokers  Act  (26  G.  3,  c.  43,  ss.  11  and  13), 
so  far  as  the  issuing  of  a  search  warrant ;  nor  does  it  allege  a  felo- 
nious taking  by  the  plaintiff,  so  as  to  justify  his  arrest.  This, 
accordingly,  was  not  a  matter  within  the  jurisdiction  of  the  Magis- 
trate. This  defence  is  clearly  bad,  upon  the  authority  of  Lawrensan 
V.  Hill  (a).  It  was  not  enough  to  allege  in  the  defence  that  the  acts 
complained  of  were  respecting  matters  within  the  defendant's  juris- 
diction, that  being  merely  an  inference  of  law.  As  regards  the  second 
defence,  to  make  an  order  valid,  it  should  be  one  made  in  the  same 
matter;  but  it  appears,  from  the  information  and  certificate,  that 
these  were  not  orders  in  the  same  matter. 

He  referred  to  Barton  v.  Bricknell  {h) ;  Learey  v.  Patrick  (c) ; 
Caudle  v.  Seymour  (d)  ;  Rex  v.  Lediard  {e) ;  Rex  v.  Lloyd  (f) ; 
Paley  on  Convictions,  p.  55. 

(a)  10  Ir.  Com.  Law  Bep.  177.  (6)  13  Q.  B.  393, 

(e)  15  Q.  B.  266.  ( J)  1  Q.  B.  892. 

(0  Sayer'a  Bep.  6.  (f)  Caldeoott's  Bep.  309. 
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Jelieii  and  J.  T.  Ball,  contra. 

It  is  not  necessary  that  the  information  should  contain  the 
positive  statement  of  a  felonioas  charge,  to  give  a  Magistrate 
jurisdiction;  it  is  sufficient  if  such  an  offence  can  be  inferred 
from  all  the  facts  stated.  Such  was  the  information  made  in  this 
case.  The  Magistrate  had  therefore  jurisdiction  to  issue  the  search 
warrant.  If  the  Magistrate  had  jurisdiction,  he  was  protected. 
With  respect  to  the  second  defence,  the  search  warrant  must  be 
taken  as  including  the  person:  if  so»  the  order  which  followed  was 
clearly  an  order  in  the  same  matter,  and  may  be  supported  as  a 
warrant  to  require  the  attendance  of  the  plaintiff;  and  if  the 
Magistrate  exceeded  his  jurisdiction,  the  warrant  and  orders 
remain  in  force  until  quashed  on  certiorari :  EUee  v.  Smith  (a) ; 
Cane  y.  Mountain  {h);  2  HaU^s  Pleas  of  the  Croum,  pp.  113 
and  150;  Webb  v.  Ro9${c)\  Linford  v.  Fitzroy{d)\  Brittain 
V.  Kinnaird{e)\  In  re  Clarhe(f)\  12  Vic.,  c.  16;  20  &  21 
Vie.j  c.  54,  s,  4. 


M.  T.  1862. 
CommmFlnu, 


Seijeant  Armstrong,  in  reply,  referred  to  the  cases  of  Gracfy 
y.  Hunt  (g)  ;  Newboult  v.  Coltman  (A) ;  and  to  Nunn  and  Walshes 
Justice  of  the  Peace,  p.  253. 

Cur.  ad.  vuli. 


MONAHAN,  C.  J. 

This  case  comes  before  the  Court  upon  two  demurrers ;  one  to 
the  first,  and  the  other  to  the  second  defence  pleaded  to  the  third 
and  fourth  counts  of  the  summons  and  plaint.  The  third  count  is  in 
the  ordinary  form  for  assault  and  false  imprisonment ;  and  the  fourth 
is  for  an  assault.  To  these  two  counts  the  defendant  pleaded. — [His 
Lordship  read  the  first  defence.] — In  order  to  support  this  first 
defence,  it  has  been  argued  that,  on  the  pleadings,  the  warrant  in 
that  defence  mentioned  appeared  to  be  the  ordinary  search  warrant 


(«)  1  Dow.  &  By,  102. 
(c)  4Hiir.  &Nor.  115. 
(e)  1  Brod.  &  Bmg.  432. 
(S)  lIr.Jiir.,N.S.,  10. 
yoL.  13. 


(6)  1  M.  &  Gr.  209. 
(d)  13  Q.  B,  247. 
09  2  Q.  B.  619. 
(A)  6  Ex.  180. 

70  L 


Nov.  21. 
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M.  T.  1862.  issaed  by  a  Magistrate  when  an  information  baa  been  sworn  before 
him  that  goods  have  been  feloniously  stolen,  and  that  there  are 
reasonable  grounds  stated  in  the  information  for  believing  that  the 
stolen  goods  are  in  the  possession  of  a  particular  person ;  in  which 
case  the  warrant  authorises  the  constable  to  search  for  the  goods  in 
the  house  of  the  person  named  in  the  information ;  and,  in  case  the 
goods  shall  be  found,  to  bring  same,  and  the  person  in  whose  pos- 
session they  shall  be  found,  before  the  Magistrate,  to  be  dealt  with 
according  to  law.  In  answer  to  thi3  argument,  it  is  sufficient  to  say 
that  it  is  not  stated  in  the  information  that  any  felony  l^as  been  com* 
mitted.  It  is  not  stated  that  the  gooda  were  stolen ;  nor  are  any 
facts  stated  to  lead  to  such  an  inference.  The  statement  in  the 
information  is  to  the  effect  that,  Francis  S.  Mills,  about  twelve 
months  previously,  lent  a  gun  to  Patrick  Leonard;  that  Leonard 
bad  been  frequently  applied  to,  to  return  the  gun,  but  neglected 
to  do  so;  and  that  Mills  had  reason  to  believe  that  the  gun  was 
in  the  possession  of  the  plaintiff,  against  whom  the  warrant  was 
issued.  Next,  it  was  argued,  on  the  part  of  the  defendant,  that 
though  the  facts  stated  did  not  amount  to  a  larceny  at  common 
law,  yet  that  the  case  came  within  the  provisions  of  the  20  <&  21 
Vic,f  c.  54,  s.  4,  which  enacts — [His  Lordship  read  the  section.] — 
No  doubt  if  it  were  stated  here  that  Patrick  Leonard,  having  been 
the  bailee  of  this  gun,  had  converted  it  to  his  own  use,  and  had 
pawned  it  without  the  consent  of  the  owner,  that  might  have 
sufficed  to  bring  the  case  within  the  operation  of  that  statute ; 
but  here  there  is  no  statement  that  Leonard  ever  converted  it 
to  his  own  use:  and  although  it  does  appear,  by  what  subse- 
quently occurred,  namely,  by  the  admission  of  the  plaintiff  to  the 
constable,  that  the  gun  had  been  pawned,  it  does  not  so  appear 
on  the  face  of  the  information;  and  the  validity  of  the  warrant 
must  rest  on  the  information.  There  are  therefore  no  grounds  for 
sustaining  this  warrant  as  a  search  warrant  for  goods  which  had 
been  feloniously  stolen.  The  Counsel  for  the  defendant  next  argued 
that  the  warrant  could  be  sustained  under  the  Pawnbrokers  Act, 
and  referred  to  the  13th  section  of  the  26  G.  3,  c.  43 ;  but,  to  bring 
a  case  within  this  section,  the  goods  must  have  been  unlawfully 
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taken  Trom  the  owner  thereof,  and  the  pawnbroker  most  have  taken  M.  T.  1862. 
them  in  pawn  with  a  knowledge  that  the  person  pawning  them  had  _.—  ,—  _' ' 
no  authority  to  do  so.  Here,  there  is  no  allegation  that  the  good*  ^  ^o^^^^ 
were  unlawfallj  taken  fh)m  the  owner ;  the  allegation  is,  that  he  BtLWBft. 
lent  the  gun.  Again,  the  goods  must  have  been  pawned,  but  it  is 
not  so  stated  here;  much  less  that  they  were  knowingly  and 
unlawfully  taken  in  pawn ;  that  is,  that  the  pawnbroker  had  the 
means  of  knowing  that  they  were  not  the  property  of  the  pemon 
pawning  them.  But  even  supposing  that  this  information  con- 
tained these  necessary  statements,  what  authority  is  there  for  arrest- 
ing the  pawnbroker  at  all  ?  The  Act  only  authorises  the  goods  to 
be  taken  ;  and  the  reason  of  that  probably  is,  that  the  pawnbroker 
is  a  person  supposed  to  be  known,  and  may  be  summoned.  Upon 
this  portion  of  the  case,  we  are  satisfied  there  is  no  offence  alleged, 
within  the  Pawnbrokers  Act,  to  justify  the  issuing  of  a  warrant 
to  make  search  on  the  premises,  much  less  to  arrest  the  pawnbroker. 
The  question  then  arises,  whether  an  action  of  trespass  lies  for 
the  issuing  of  this  warrant  ?  That  depends  upon  the  construction 
of  the  2nd  section  of  the  12  Ftc,  c.  16,  the  Act  for  the  protection 
of  Justices. — [His  Lordship  read  the  section.] — If  I  am  right,  no 
ofience  is  here  alleged  to  have  been  committed  amounting  either  to 
a  felony  or  a  misdemeanor ;  and  if  the  information  do  not  contain 
a  charge  of  either,  what  jurisdiction  had  the  Magistrate  to  bring 
the  parties  before  him  ?  The  case  of  Lawrenson  v.  Hiil  was  a 
much  stronger  case  than  this  ;  and  accordingly  defendant's  Counsel, 
on  this  part  of  the  case,  admitted  he  could  not  sustain  his  argument 
unless  we  were  prepared  to  overrule  that  case.  In  it  the  written 
information  contained  no  charge  of  felony ;  but  there  was  parol 
evidence  before  the  Magistrate,  which  afforded  grounds  for  sus- 
taining the  charge  of  felony.  The  party  was  committed  to  prison 
upon  a  Justice's  warrant,  not  to  detain  her  for  further  examination, 
but  that  she  might  be  tried  for  the  particular  offence.  The  Court  of 
Exchequer  held  that,  as  the  information  contained  no  charge  of 
felony,  the  Magistrate,  in  issuing  the  warrant,  had  exceeded  his  juris- 
diction ;  and  that  accordingly  an  action  of  trespass  lay  against 
him.     On  the  same  principle,  a  multo  fortiori,  an  action  ought  to 
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M.  T.  1862.  lie  in  the  present  case,  inasmuch  as  the  warrant  contains  no  state- 
Common  Pleat 
^— — V — ^     ment  of  any  offence  whatsoever,  nor  that  the  Magistrate  had  any 

MCDONALD 

^^  information  of  one  before  Jiim.     Unless  therefore  we  were  prepared 

BULwsB.  to  overrule  that  case,  we  must  hold  that  the  first  plea  is  no  answer 
to  the  action. 

With  respect  to  the  case  of  Lawrenson  y.  HiU^  for  my  own 
part  I  am  perfectly  satisfied  that  the  case  was  rightly  decided ;  and 
if  we  were  now  reviewing  that  case  I  should  state  the  reasons 
why  I  think  the  judgment  of  the  Court  of  Exchequer  was  right ; 
but  as  it  is  now  quite  settled  that  no  Court  of  co-ordinate  jurisdic- 
tion is  justified  in  overruling  the  solemn  decision  of  a  co-ordinate 
Court,  and  that  that  can  only  be  done  by  the  Court  of  Error,  I 
refrain  from  stating  my  reasons  for  the  opinion  I  have  formed :  it 
is  enough  to  say,  we  are  bound  by  that  case.  We  must  therefore 
allow  the  demurrer  to  the  first  plea. 

The  second  plea  to  the  third  and  fourth  counts  raises  a  question 
of  greater  difficulty.  It  states  that,  after  the  issuing  of  this  search 
warrant,  and  taking  the  gun  which  had  been  pawned  with  the 
plaintiff,  that  the  plaintiff  was  arrested,  and  bound  over  to  appear 
at  the  Petty  Sessions,  to  answer  the  complaint ;  and  that,  at  a  Petty 
Sessions  subsequently  held,  an  order  was  made  in  the  same  matter, 
in  the  presence  of  both  parties,  that  the  gun,  which  was  alleged  in 
the  plea  to  have  been  pawned,  although  it  was  not  so  stated  in  the 
information,  should  be  restored  to  the  owner  thereof ;  and  that  both 
of  said  orders  respectively  were  in  full  force  and  effect,  and  had 
not,  nor  had  either  of  them,  nor  had  the  said  warrant,  been  quashed 
or  reversed.  It  is  contended  that  the  order  for  the  restoration 
of  the  gun,  which  followed  the  issuing  of  the  warrant,  not 
having  been  quashed,  defeats  the  right  of  action,  in  consequence 
of  the  subsequent  portion  of  the  second  section,  which  provides 
that  *'no  such  action  shall  be  brought  for  anything  done  under 
**  such  warrant,  which  shall  have  been  issued  to  procure  the  appear- 
^ance  of  such  party,  and  which  shall  have  been  followed  by  a 
^^  conviction  or  order  in  the  same  matter,  until  such  conviction  or 
"order  shall  have  been  so  quashed,  as  aforesaid."  It  is  averred 
here,  as  a  matter  of  fact,  but  I  do  not  attach  much  importance  to 
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it,  that  this  order  was  made  in  the  same  matter  in  which  the  war-  M.  T.  1862. 
rant  was  issued.     Even  though  such  be  averred,  if  I  saw,  on  the 
face  of  the  documents  on  record,  that  such  were  not  the  fact,  I 
would  not  feel  myself  bound  by  the  allegation  in  the  pleading ;  but 
I  would  see  what  was  the  matter  in  which  the  warrant  actually 
issued.    I  do  not  understand  the  word  '*  matter,*'  in  this  Act  of 
Parliament,  to  mean  the  title  of  the  cause  in  the  Petty  Sessions 
Court.    We  know  that,  according  to  the  technicalities  of  the  Supe- 
rior Courts,  orders  are  said  to  be  made  in  a  particular  cause  when 
they  are  entitled  in  that  cause ;  but  with  respect  to  such  proceed- 
ings as  those  under  our  consideration,  I  understand  *^  the  same  mat- 
ter "  as  meaning  that  the  order  was  made  in  a  proceeding  founded 
on  the  original  complaint.    Now  the  complaint  made  here  was,  that 
Mills  lent  a  gun  to  Leonard,  and  that  the  plaintiff  was  supposed  to 
have  it  in  his  possession ;  whereupon  the  Magistrate  issued  a  war- 
rant to  search  the  house  of  the  plaintiff,  and,  should  the  gun  be 
found,  to  bring  the  plaintiff  before  him.     We  have  come  to  the 
conclusion  that  this  was  a  warrant  to  be  executed  as  the  events 
should  determine ;  that  if  the  gun  were  found  in  the  possession  of 
the  plaintiff,  he  was,  in  pursuance  of  the  warrant,  to  be  brought 
before  the  Magistrate,  to  be  dealt  with  according  to  law  :  that  is,  I 
suppose,  if  the  Magistrate  should  find  that  a  felony  had  been  com- 
mitted, the  plaintiff  should  be  committed  for  trial ;  but  if  he  should 
find  that  an  offence  was  committed  within  the  Pawnbrokers  Act, 
then  the  goods  should  be  restored  to  the  complainant.     We  there- 
fore are  of  opinion  that  the  matter  of  complaint  was  the  detention 
of  the  complainant's   gun  by  the  plaintiff;   and  that  it  appears 
that,  whether  right  or  wrong,  the  plaintiff  was  brought  before 
the  Magistrate  under  a  warrant  in  that  matter;  and  that,  in  the 
same  matter,  an  order  was  made  for  the  restoration  of  the  com- 
plainant's gun  ;  and  that,  though  it  is  probable  that  this  particular 
warrant  was  not  within  the  contemplation  of  the  framer  of  the 
Act,  and  that   he  rather  contemplated  the  case  of  an  ordinary 
warrant,  to  procure  the  attendance  of  the  party  where  a  formal 
complaint  is  made  against  him,  yet  we  think  that  the  warrant  in 
the  present  case  comes  within  the  express  words  of  the  statute ; 
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M.T.  1861.  and  that  the  fact  of  the  order  for  the  return  of  the  gun  to  the 
^Common  Phag  ,  .  ^      . 

complainant  having  been  made  in  the  same  matter,  and  that  order 

not  having  been  qaashed,  affords  a  sufficient  answer  to  the  third 

and  fourth  counts. 

We  must  therefore  overrule  the  demurrer  to  the  second  defence ; 

which  wiU,  of  course,  entitle  the  defendant  to  judgment  so  £00*  as 

relates  to  the  third  and  fourth  counts  of  the  summons  and  plaint ; 

there  being,  in  our  opinion,  a  good  answer  to  these  counts. 


rj.  J.    jgg2  NELSON  V.  SMALL. 

June  5. 

A  brought  an  This  was  an  action  of  ejectment  on  the  title,  brought  for  the 
ejectment    on  ^     ,  .  -  ,         ^  ,        ,  .         . 

the   title,  for  recovery  of  the  possession  of  a  plot  of  ground  and  premises,  in 

certain  pi^      ^^®  ^^^  ^^^  county  of  Carrickfergus,  and  parish  of  Carrickfergus, 

he^aimed      formerly  known   by   the  name  of  Reillystown,  and  of  a  certain 

Tewce*  ^m  dwelling-house  and  garden,  with  the  appurtenances,  bounded  as  in 

S'    ^^^teT^f  ^^^  P^»'n^  mentioned.     Defence  was  taken  generally.     At  the  trial 

C,   who  had.  ^f  the  cause,  at  the  Spring  Assizes  1862  for  the  town  of  Carrick- 

at  the  time  of  *  r      & 

the  grant,  been  fergus,  before  Hayes,  J.,  the  plaintiff's  case  was,  that,  prior  to 

tnal  possession   1812,  one  James  Caters  and  Elizabeth  his  wife  were  in  possession 

of,  and  of  the 

receipt  of,  the  of  the  premises  in  question,  by  their  tenants,  from  whom  thej 

rents  and  pro-  _ 

fits  of  the  pre-  received  rent,  and  so  continued  till  their  respective  deaths,  James 

mises  (qt  scwq^ 

nX  years,  and  Caters  having  died  in  1830,  and  his  wife  in  1832.  They  were 
sion^the^Sin^  succeeded  by  their  eldest  son  Reilly  Caters,  who  remained  in  poe- 
obtato^by'th^  session  tiU  his  decease,  towards  the  end  of  the  year  1847.  By  hie 
^^HeS      ^^'  ^^^  *^®  ^^^^  ^^"^^^  ^®^'^'  ^^  devised  the  premises  to  his 

that    the    10  nephew  Edward  Boyle,  then  serving  with  his  regiment  in  India, 

Cot,  1 ,  sess.  3, 

c     15     (/r.). 

against  maintenance,  &c.,  and  the  unlawfid  baying  of  titles,  was  still  in  force, 

and  was  not  repealed  or  affected  by  the  8  &  9  Ftc.  c.  106,  s.  6,  which  applied 

exclnsiyely  to  England ;  and  consequently  that  the  deed  under  which  A  dauned 

was  void. 

SembU,  that  the  latter  enactment  was  not  intended  to  apply  to  transfen  of  dis- 
pnted  rights  of  entry. 
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who  afterwards,  bj  deed  of  the  8th  of  August  1854,  eonveyed  the  T.  T.  1862. 
same  to  John  McQuillan,  who,  by  deed  of  the  8th  day  of  June  ^'^^'^ 
1851,  conveyed  the  premises  to  the  plaintiff.  It  appeared,  by  the 
evidence  of  the  plaintiff's  witnesses,  that  Small  the  defendant  had 
been  in  possession  since  1848 ;  and  that  neither  Boyle  nor  McQuil- 
lan had  ever  been  in  possession,  or  in  receipt  of  the  rents.  The 
only  acts  of  ownership  which  the  former  had  ever  exercised  were 
the  knocking  down  of  a  wall,  and  the  conveyance  of  the  premises 
to  McQuillan,  about  a  year  afterwards.  McQuillan  subsequently 
distrained  Small  for  rent,  but  the  latter  replevied,  and  the  proceed- 
ings were  allowed  to  drop,  and  no  rent  appears  to  have  been  paid. 

At  the  close  of  the  plaintiff's  case,  Counsel  on  behalf  of  defend- 
ant relied,  amongst  other  things,  upon  the  statute  10  Car.  1,  sess.  3, 
c.  15,  s.  2,  against  pretended  titles,  there  being  no  evidence  of 
possession  for  the  space  of  one  year  before  the  conveyance  of 
1854.  Counsel  also  relied  on  the  Statute  of  limitations.  The 
learned  Judge,  without  expressing  an  opinion  upon  the  points 
raised  by  the  defendant,  considered  that,  under  all  the  circum- 
stances, it  was  the  most  prudent  course  not  to  change  the 
possession  of  the  premises  until  the  plaintiff's  right  should  be 
decided  by  the  Full  Court;  and  he  accordingly  took  a  note  of 
the3 points,  and  then  nonsuited  the  plaintiff;  reserving  liberty  to 
him  to  move  to  have  a  verdict  entered  for  him,  in  case  the  Court 
should  be  of  opinion  that  a  verdict  should  have  been  directed  for 
the  plaintiff  upon  the  evidence  given. 

A  conditional  order  having  been  obtained — 


S.  Ferguson  (with  whom  was  Dix)  showed  cause  against  the 
conditional  order. 

The  10  Car.  1,  sess.  3,  o.  15,*  entitled  "An  Act  against  main- 
tenance, embracing,  &c.,  and  against  unlawful  buying  of  titles," 
is  unrepealed  in  this  country.  Section  1  enacts,  that  all  statutes 
made  in  England  concerning  maintenance,  &c.,  shall  be  put  in  execu- 

*  10  Car.  1,  sesB.  3,  c.  15,  8.  2: — *<That  no  person  or  persons,  of  what 
estate,  degree,  or  condition  soever  he  or  they  be,  shall  from  henceforth  bargain, 
bay  or  seU,  or  bj  any  ways  cht  means  obtain,  get  or  have  anj  pretenced 


Digitized  by 


Google 


560 


COMMON  LAW  REPORTS. 


T.  T.  1862.  tion  in  Ireland.    Section  2  expressly  prohibits  the  sale  and  purchase 
Commcm,  Pleat      _  ,    ,      .  .  .      ,        <»      ,  .  . 

of  any  pretended  right  to  lands,  of  which  the  grantor  or  those 

through  whom  he  claims  shall  not  have  been  in  possession  for 
a  year  immediately  preceeding  the  transaction,  upon  pain  of  for- 
feiture of  the  value  of  the  land.  The  conveyance  is  absolutely 
void:  Doe.  d.  WilliafM  v.  Protheroe  (a).  There  it  was  held 
that  the  conveyance  was  void,  both  at  the  Common  Law,  and 
by  the  analogous  English  statute  32  Hen,  8,  c.  9,  which  the 
Act  of  Charles  expressly  extended  to  this  country :  0*Flakerty  v. 
M^DotoeU  {h)  ;  Bac.  Ahr.^  p.  494,  tit.  Maihtenaneey  E ;  Kenney  v. 
Broume{c)\  Hoyden  v.  Geraghiy  {d). 


Kemanj  contra. 

There  was  no  evidence  of  maintenance  here.  All  that  was 
proved  was,  that  the  plaintiff  was  a  clerk  in  the  employment  of 
his  attorney.  Doe  v.  Protheroe  would  be  decisive,  unless  it  be 
repealed  by  the  6th  section  of  the  8  &  9  Ftc,  c.  108.  That  sec- 
tion enacts,  "  That  a  contingent  and  executory  and  a  future  interest 
^*  and  a  possibility,  coupled  with  an  interest  in  any  lands,  tenements, 
<<or  hereditaments,  of  any  tenure,  whether  the  object  of  the  gift 
"  or  limitation  of  such  interest  or  possibility  be  or  be  not  ascer- 
**  tained,  also  a  right  of  entry,  whether  immediate  or  future,  and 


rights  or  titles,  or  take  promise,  grant  or  co?enant  to  have  anj  right  or  dtle 
of  any  person  or  persons  in  or  to  anj  manors,  lands,  tenements,  or  hereditaments ; 
but  if  any  such  person  or  persons  which  shall  so  bargain,  sell,  give,  grant, 
covenant,  or  promise  the  same,  their  ancestors,  or  they  by  whom  he  or  they 
claim  the  same,  have  been  in  possession  of  the  same,  or  of  the  reyersion  or 
remainder  thereof,  or  taken  the  rents  and  profits  thereof  by  the  space  of  one 
whole  year,  next  before  the  said  bargain,  covenant,  grant  or  promise  made, 
npon  paine  that  he  that  shall  make  any  such  bargain,  sale,  promise,  covenant, 
or  grant,  to  forfeit  the  whole  valae  of  the  lands,  tenements,  or  hereditaments, 
80  bargined,  sold,  &c.,  contrary  to  the  form  of  this  Act;  and  the  buyer  or 
taker  thereof  knowing  the  same,  to  forfeit  also  the  value  of  the  said  lands, 
tenements,  and  hereditaments,  so  by  him  bought  or  taken,  as  is  above  said,'* 
&C.,  &c. 

(a)  1  Com.  Bench,  717.  (6)  6  H.  of  L.  142. 

(c)  3  Ridg.  P.  C.  462. 

(</)  Decided  in  this  Court  Trinity  Term  1852,  not  reported. 


Digitized  by 


Google 


COMMON  LAW  REPORTS. 


561 


NELSON 

V. 
SMALL. 


*' whether  vested  or  contingent,  into  or  upon  any  tenements  or  T.  T.  1862. 
..  -        -.  .      T^      ,      ,      /.  ,       ,.  ,      «  ,       CommonPUat, 

^'  hereditaments  in  England  of  any  term,  may  be  disposed  of  by 

''deed."  As  to  the  constraction  of  that  section:  Hunt  v.  Rem- 
nant (a).  It  may  be  said  that  the  word  ''  England "  restricts  this 
enactment  to  England ;  bat  the  reference  in  the  latter  clause  of  the 
section  to  the  Irish  Fines  and  Recoveries  Act  (4  &  5  W.  4,  c.  92) 
shows  that  Ireland  was  intended  to  have  been  included [Chris- 
tian, J.  Is  there  not  a  clause  in  the  Irish  Fines  and  Recoveries 
Act,  enabling  the  assignment  of  contingent  interests  ?] — Section  22 
does  so ;  but  it  does  not  deal  with  rights  of  entry.  Ireland  was 
dealt  with  by  the  other  sections  of  the  8  &  9  Vic^  and  is  not 
expressly  excluded  from  the  6th  section.  According  to  the  general 
principle  of  construction,  Ireland  is  to  be  considered  as  included 
when  not  expressly  excluded,  and  when  the  subject-matter  is  appli- 
cable— [MoNAHAN,  C.  J.  Has  it  ever  been  held  in  England  that 
such  a  right  of  entry  as  this  could  be  made  the  subject-matter  of 
a  conveyance  ?  I  can  perfectly  understand  that  the  heir-at-law, 
until  he  gets  possession,  has  only  a  right  of  entry,  and  that,  if  he 
conveys  that  right  of  entry  before  a  dispute  has  arisen,  the  statute 
clearly  applies  to  that  case;  but  it  would  be  a  strong  decision,  to 
hold  that  the  8  &  9  Vic,  c.  106,  operates  as  a  repeal  of  a  well- 
known  principle  of  the  Common  Law,  and  of  the  provisions  of  the 
statute  of  32  Hen.  8,  which  expressly  prohibit  the  sale  of  pretended 
titles,  as  in  the  case  lately  decided  in  England.] — But  that  case  of 
Doe  V.  Proiheroe  was  before  the  passing  of  the  8  &  9  Vic^  c.  106. 

Dix^  in  reply. 

Even  if  this  Act  applies  to  Ireland,  it  would  not  legalise  such  a 
transaction  as  the  present. 

MoNAHAN,  C.  J. 

It  is  enough  for  us  to  say  that  the  statute  of  Car*  1  remains  in 
force  in  this  country,  unless  it  has  been  repealed  by  the  8  &  9  Vie,^ 
c.  106,  s.  6 ;  and  it  is  impossible  for  us  to  insert  the  word  "Ireland" 
in  that  section^,  which  is  expressly  confined  to  England.  With  refer- 
ence to  what  has  been  said  as  to  that  section  enabling  parties  to 


VOL.  13. 


(a)  9  Exch.  640. 
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T.  T.  1862.  convey  rights  of  entry  in  England,  neither  myself  nor  the  other 
Members  of  the  Conrt  are  to  be  taken  as  expressing  any  opinion 
whatsoever  that,  if  a  similar  question  arose  in  England,  it  woald  be 
possible  to  hold  that  that  section  repealed  the  corresponding  statute, 
and  that  it  applied  to  disputed  rights  of  entry.  We  must  allow  the 
cause  shown,  with  costs. 


M.  T.  1862.  ENGLISH  r.  DXJNNE. 

Nw.  15,  21. 

4  -v^^^j  *  This  was  an  action  to  recover  damages  for  maliciously  and  wrong- 

cree     against  fully  arresting  the  plaintiff  under  a  civil-bill  decree,  on  foot  of 

B,  for  £31. 

Ss.  6d.,  which  which  less  than  £10  was  due  at  the  time  of  the  arrest. 

WM  afterwards 

reduced   by  The  first  count  of  the  summons  and  plaint  complained   that, 

ms^ments  to  before  the  committing  of  the  grievances,  &C.,  to  wit,  at  a  Quarter 

thai    arrested  Sessions  of  the  Peace,   held  before  the  Chairman  of  the  King's 

Man^  *&eii  bounty,  at  TuUamore,  in  the  month  of  April  1861,  the  defendant 

B^'^^w^  Jeremiah  Dunne,  then  being  one  of  the  registered  public  officers 

""®^  4/^'  *  of  the  National  Bank  of  Lreland,  as  such  public  officer  obtained 
wrongnu     ar- 

rest,  in  respect  a  civil-bill  decree  from  the  said  Chairman,  whereby  it  was  ordered 

of  an  amonnt 

not  exceeding  and  decreed  that  the  said  Jeremiah  Dunne,  as  such  public  officer, 

£\0.—Held, 

that  the   11     should  recover  from  the  said  Robert  English  the  sum  of  £30  debt, 

c    28,  s.    i]  ^g^^^^  vit^  ^1*  ds.  6d.  costs,  making  together  the  sum  of  £31. 

where^the^m^  ^^'  ^^*>  ^^^  ^^^^  ^^^  several  Sherifis  of  the  respective  coundes 

orie^lld^^^^  in  Ireland  were  thereby  commanded,  &c.,  to  take  in  execution  the 

«^rat,^ci^  body  of  the  said  Robert  English,  to  satisfy  the  said  debt  and  costs. 

Bive  of  costs.  That  after  the  obtaining  of  the  said  civil-bill  decree  by  the  said 

exceeding  °  ^ 

£10,  though    Jeremiah  Dunne,  as  such  public  officer  of  the  National  Bank  of 

the  amoant  to 

be    actually      Ireland,  and  before  the  committing  of  the  grievances,  ^,  the  said 

enforced     was 

snlweqaently  reduced  by  payment  below  that  snm ;  and  that,  accordingly,  the  present 

action  was  not  maintainable. 

Held  aUot  that  a  dyil-bill  decree  was  in  the  nature  of  a  writ  of  execotion,  as 
wen  as  of  a  judgment. 

ShnUham  y.  Boies  (2  Lr.  Com.  Law  Rep.  140)  distinguished. 
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plaintiff  paid  to  the  said  National  Bank  of  Ireland,  and  the  said  M.  T.  1862. 

Common  Plea$ 
bank  accepted  from  him,  divers  sums  of  money,  amounting  in  the 

vrhole  to  the  sum  of  £24,  on  account  of,  and  in  part  discharge  of, 
the  said  sum  of  £31.  3s.  6d:  and  that  thereupon,  and  at  the  time 
of  the  committing  of  the  grievances,  &c,  the  sum  of  £7.  ds.  6d. 
and  no  more,  being  the  residue  of  the  said  sum  of  £31.  3s.  6d., 
after  such  payments,  remained  due  and  payable  to  the  said  National 
Bank  on  foot  of  said  civil-bill  decree.  That  the  said  Jeremiah 
Dunne,  as  such  public  officer,  afterwards,  to  wit,  on  the  10th  of  day 
March  1862,  although  well  knowing  the  premises,  and  that  the  said 
sum  of  £7.  3s.  6d.,  and  no  more,  was  due  to  the  said  National  Bank 
of  Ireland  on  foot  of  said  civil-bill  decree,  for  debt  and  costs,  mali- 
ciously, and  without  any  reasonable  or  probable  cause  whatever, 
caused  and  procured  the  said  civil-bill  to  be  delivered  to  the  Sheriff 
of  the  King's  County ;  and  maliciously,  and  without  any  reasonable 
or  probable  cause  whatever,  caused  and  procured  the  said  Sheriff 
to  arrest  and  take  the  plaintiff  upon  the  said  civil-bill  decree,  to 
satisfy  the  said  National  Bank  of  Ireland  the  said  sum  of  £30 
debt,  and  £1.  3s.  6d.  costs,  so  pretended  to  be  due  on  foot  thereof, 
as  aforesaid ;  although  the  said  sum  of  £7-  38.  6d.  and  no  more,  for 
debt  and  costs,  was  due  on  foot  of  said  civil-bill  decree.  And  that 
thereupon,  to  wit,  on  the  10th  day  of  March  1862,  the  said  plaintiff 
was  taken  and  imprisoned  by  virtue  of  said  civil-bill  decree,  and 
lodged  accordingly  in  the  gaol  at  Tullamore  aforesaid,  and  there 
kept  and  detained  for  a  long  time,  to  wit,  for  the  space  of  twenty- 
four  hours.  That  at  the  time  of  such  arrest  and  imprbonment  of 
the  plaintiff  as  aforesaid,  the  sum  of  £7.  3s.  6d.,  and  no  more,  was 
due  to  the  said  National  Bank  of  Ireland,  on  foot  of  said  civil-bill 
decree,  for  debt  and  costs ;  and  that  after  the  said  arrest,  and  duripg 
the  said  imprisonment,  and  long  before  his  discharge,  he  was  able 
and  willing  to  pay  the  said  sum  of  £7*  Ss.  6d. ;  and  that  afterwards 
he  was  discharged  from  such  arrest  and  imprisonment,  and  satisfied 
the  said  decree  by  payment  of  said  sum  of  £7*  3s.  6d.,  and  no  more : 
and  that,  by  reason  of  the  premises,  &c. 

There  was  a  further  count  for  assault  and  imprisonment. 

The  defendant  pleaded  that  at  the  time  the  said  Jeremiah  Dunne, 
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M.  T.  1862.  88  such  pablic  officer,  caused  and  procured  the  civil-bill  decree  in 
the  first  count  of  the  summons  and  plaint  to  be  delivered  to  the 
Sheriff  of  the  King's  Countj,  as  in  said  count  alleged,  a  sum 
exceeding  £10  for  debt  was  due  upon  said  decree,  the  costs  by  said 
decree  recovered  having  been  previously  paid  by  said  defendant; 
and  that  the  defendant  did  not,  save  by  the  delivery  of  the  said 
civil-bill  decree  to  the  Sheriff,  cause  or  procure  the  said  Sheriff 
to  arrest  or  take  the  plaintiff,  as  in  the  plaint  alleged.  A  second 
defence  traversed  malice  in  the  defendant. 

The  issues  joined  were: — 

First— Whether  at  the  time  of  the  delivery  to  the  Sheriff  of  the 
King's  County  of  the  civil-bill  decree,  in  the  first  count  of  the 
summons  and  plaint  mentioned,  a  sum  exceeding  £10  for  debt, 
was  due  upon  said  decree? 

Second — Whether  the  doing  of  all  or  any  of  the  acts  in  the 
first  count  of  the  summons  and  plaint  mentioned  was  malicious, 
and  without  reasonable  or  probable  cause? 

The  case  was  tried  before  Monahan,  C.  J.,  at  the  last  Summer 
Assizes  for  the  King's  County,  when  evidence  was  given  on  both 
sides,  the  material  facts  of  which  fully  appear  in  the  judgment. 

At  the  close  of  the  case,  the  Chief  Justice  intimated  his  opinion 
to  be,  that  the  arrest  complained  of  was  justifiable,  but  ruled 
that  the  decree  was  not  virtually  delivered  for  execution  until  the 
10th  of  March,  when  only  £7*  3s.  6d.  was  due  on  foot  thereof, 
and  being  of  opinion  that  the  question  really  in  dispute  between 
the  parties  was,  whether,  under  the  statute  11  &  12  Vic^  c.  28, 
the  plaintiff  in  the  civil-bill  decree  was  justified  in  delivering 
it  for  execution  when  only  £7*  3s.  6d.  was  due  on  foot  thereof, 
he  left  the  question  of  damages  to  the  jury;  and,  by  consent, 
reserved  liberty  for  the  defendant  to  apply  to  have  the  verdict 
entered  for  him,  if  under  the  said  Act  he  was  justified  in  having 
the  plaintiff  arrested;  and  that  the  Court  should  have  power  to 
amend  the  pleadings,  so  as  to  raise  the  question  of  the  construc- 
tion of  the  Act,  for  its  determination. 

The  jury  having  accordingly  found  for  the  plaintiff,  a  condi- 
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tional   order  was  obtained   to  have  the  verdict  entered  up  for  M.  T.  1862. 
the  defendant,  pursuant  to  the  leave  reserved. 


J.  T.  Ball  (with  whom  was  Dames)  appeared  to  show  cause. 

The  Act  of  Parliament  which  applies  to  this  case  is  the  11  &  12 
Vie,y  c.  25.  The  analogous  English  Act  is  the  7  &  8  ViCj  c.  96. 
The  English  decisions  are  not  applicable,  because  the  language  and 
policy  of  the  English  Act  differ  materially  from  the  Irish  Act.  The 
English  Act  does  not  contemplate  payments  by  instalments  after 
judgment  recovered ;  but  that  is  not  so  in  Ireland.  Issuing  the  writ, 
means  giving  it  to  the  Sheriff  for  execution.  When  the  decree  here 
was  given  to  the  Sheriff  for  that  purpose,  a  sum  less  than  £10 
was  due  on  foot  thereof.  The  arrest  therefore  could  not  be 
justified. 


BaUeriby  and  Palles,  contra. 

The  words  of  the  Act  of  Parliament  cannot  be  unduly  expanded. 
The  execution  in  this  case  was  a  regular  one,  and  sufficient  to  pro- 
tect the  defendant.  The  English  and  Irish  Acts  are  in  substance 
and  object  identical.  The  language  of  the  Act  cannot  be  so  con- 
strued as  to  make  the  words  ** issuing"  and  '* executing"  have  the 
same  meaning.  ^*  Issuing "  means  suing  out  from  the  Court : 
Ewart  V.  Jones  (a).  Issuing  the  writ  is  the  act  of  the  Court,  and 
not  of  the  Sheriff.  The  intention  of  the  Legislature  is  to  be  drawn 
from  the  words  of  the  statute,  and  not  from  the  nature  of  the  object 
to  be  effected  by  it :  Fardyce  v.  Bridges  {h). 

DameSy  in  reply. 

The  second  and  third  sections  of  the  Irish  Act  provide  for  cases 
of  execution  issued,  but  not  executed,  at  the  time  of  the  passing  of 
the  Act.  The  second  section  points  to  two  distinct  periods  when 
the  sum  due  or  to  be  recovered  and  paid  shall  be  ascertained.  If 
a  civil-bill  had  been  obtained  for  £40,  and  before  the  passing  of 
the  Act  that  sum  was  reduced  below  £10,  the  provision  against 
arrest  would  have  effect.    The  same  principle  ought  to  apply  to 

(a)  14  M.  &  W.  774.  (*)  1  H.  of  L.  Cas.  5. 
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M.  T.  1862.  sums  recoyered  after  the  passing  of  the  Act.    The  same  state  of 

Cowmom  Pleas    .  .*,.,,,,  «  .*.. 

facts  occamng  after  should  have  the  same  aavantages  as  if  they 

had  occurred  before  the  passing  of  the  Act  A  narrower  con- 
struction should  not  be  given  to  the  first  section  of  the  Act,  which 
includes  cases  after  the  passing  of  the  Act,  than  to  the  second 
and  third  sections,  which  refer  to  cases  before  the  passing  of 
the  Act. 

He  referred   to  Lessee  Skuldham  v.  Boles  (a)  ;  Johnson  v. 
Harris  (h);  and  to  an  unreported  case  of  Delany  v.  Nolan* 


MONAHAN,  C.  J. 
Abew21.  This  case  comes  before  the  Court  upon  a  condijtional  order  to 

have  the  verdict  had  for  the  plaintiff  entered  for  the  defendant,  or 
for  a  new  trial.  A  portion  of  the  order  also  is,  that  the  pleadings 
be  amended,  so  as  to  raise  for  adjudication  the  point  in  the  case. 
The  facts  of  the  case  are  these : — ^The  defendant  Jeremiah  Dunne, 
as  the  public  offi^r  of  the  National  Bank,  at  the  April  Sessions  of 
1861,  obtained  a  civil-bill  decree  against  Mr.  English  the  plaintiff, 
for  the  sum  of  £30,  together  with  the  sum  of  £1.  Ss.  6d.  for  the 
costs  and  expenses  of  witnesses.  Immediately  after  he  obtained 
this  decree  he  had  it  issued  in  the  usual  form,  and  signed  by  the 
Assistant-Barrister — namely,  'Hhat  the  plaintiff  do  recover  from 
the  defendant  the  eidd  sum,  together  with  costs,^  <<  and  the  several 
**  Sheriffs  of  the  respective  counties  of  Ireland  are  hereby  com- 
"manded,  notwithstanding  any  liberty  within  their  bailiwick,  to 
"enter  the  same,  and  take  in  execution  the  body  of  the  defendant, 
"to  satisfy  the  debt  and  costs.**  It  appeared  before  me  at  the 
trial,  that  some  few  days  after  the  decree  was  so  obtained,  it  was 
lodged  with  the  Sheriff  of  the  King's  County,  at  Tullamore,  where 
Mr.  English  resided.  The  decree  was  given  to  the  Sheriff,  with 
directions  not  to  execute  it  until  he  received  further  instructions. 
Accordingly  the  decree  remained  unexecuted  until  the  month  of 
March  1862.  In  the  meantime  an  arrangement,  though  not  a 
binding  one,  was  entered  into  between  Mr.  English  and  the  Local 
Manager  of  the  Bank  at  Moate,  that  the  latter  would  hold  over 

(a)  2  Ir.  Com.  Law  Bep.  140.  (6)  15  C.  B.  357. 
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the  decree,  proyided  Mr.  English  would  pay  the  debt  by  instal-  M.  T.  1862. 
ments.  Mr.  English  did  so,  until  some  domestic  calamity  occurred,  -_  ^ 
which,  it  was  alleged,  prevented  him  continuing  the  payments. 
The  result  was  that,  in  the  month  of  February  a  sum  of  £13 
still  remained  due ;  and  Mr.  Dowling,  the  attorney  for  the  bank, 
was  pressing  for  payment.  Mr.  English  held  communication  direct 
with  the  manager  of  the  bank  at  Moate,  and  paid  to  him  as  much 
as  reduced  the  aniount  of  the  debt  to  £?•  Ss.  6d. ;  and  it  was  con- 
ceded that,  at  the  time  of  plaintiff's  arrest,  the  sum  of  £7*  Bs.  6d. 
only  was  due  on  foot  of  the  decree.  Mr.  Dowling,  being  unaware 
of  the  payments  recently  made  to  the  local  manager,  and  sup- 
posing that  about  £13  still  remained  due,  intimated  to  the  Sheriff, 
and  also  to  Mr.  English,  that  the  decree  should  be  executed.  Mr. 
English  informed  him  of  the  payments  recently  made,  and  that  only 
about  £7  remained  due.  Mr.  Dowling  and  Mr.  English  both  seemed 
to  have  been  under  the  impression  that,  if  a  sum  not  exceeding  £10 
was  due,  the  decree  could  not  legally  be  executed.  Dowling  how- 
ever called  on  the  Sheriff,  on  Saturday  the  8th  March,  and  directed 
him  to  arrest  the  plaintiff.  The  Sheriff  said  that  English  had 
informed  him  that  £10  was  not  due,  and  told  him  to  be  cautious. 
The  result  was,  that,  on  the  morning  of  Monday  the  10th  of  March, 
the  Sheriff,  by  the  directions  of  Dowling,  arrested  Mr.  English  in 
his  own  house  at  Tullamore,  and  lodged  him  in  gaol  under  this 
decree.  English  had  not  money  to  pay  the  amount  of  the  decree 
at  the  time,  but  he  communicated  with  his  friends,  and  obtained 
it,  and  was  discharged  from  custody  on  the  following  day,  on  pay- 
ment of  £7.  38.  6d. ;  Dowling  having  learned  in  the  meantime  that 
that  sum  only  was  due. 

Such  being  the  facts,  tl^e  question  at  the  trial  was,  whether, 
under  such  circumstances,  the  defendant  was  liable  for  this  as  an 
illegal  arrest  ?  The  pleadings  contained  several  causes  of  action ; 
and,  there  being  no  opportunity  to  settle  the  issues  before  a  Judge 
in  town,  it  was  arranged  to  settle  them  before  me  on  Circuit.  It 
would  appear  by  the  record  as  if  they  had  been  settled,  but  no 
question  turns  upon  this;  because,  at  the  trial,  it  appeared  that 
English  was  discharged  from  custody  immediately  upon  the  pay- 
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M.  T.  1862.  meot  of  £7.  3s.  6cl.    No  question  was  agitated  at  the  trial  as  to  the 
^  arrest  having  been  made  for  a  larger  sum  than  was  actualty  due ; 

the  only  question  was,  whether  the  arrest,  at  a  time  when  onlj 
£7  were  due,  was  justifiable  or  illegal,  under  the  Ist  section  of  the 
1 1  &  12  Vie.f  c.  28  ?  It  occurred  to  me  at  the  trial  that  the  plead- 
ings did  not  exactly  raise  the  questions  that  existed  in  the  cause ; 
as  they  were  framed  as  if  the  question  whether  the  agents  of  the 
bank  acted  maliciously  was  material  in  the  cause.  I  thought  malice 
immaterial ;  as,  if  the  arrest  was  legal,  it  did  not  signify  that  it  was 
made  through  malicious  motives ;  and,  if  the  arrest  was  illegal,  it 
did  not  occur  to  me  that  the  absence  of  malice  could  afford  any 
answer  to  the  action.  Still,  as  the  parties  desired  it,  I  left  the 
question  of  malice  to  the  jury,  who  were  of  opinion  that  the 
manager  of  the  bank  was  not  influenced  by  any  malicious  motive, 
but  could  not  agree  with  respect  to  Mr.  Dowling,  the  attorney 
of  the  bank. 

I,  being  of  opinion  that  the  arrest  was  justifiable,  still  got  the 
jury  to  assess  plain  tiff  *s  damages,  and  find  a  verdict  for  the  plain- 
tiff; the  plaintiff  consenting  that  the  verdict  should  be  changed 
into  a  verdict  for  the  defendant,  and  that  the  pleadings  should  be 
amended,  to  raise  the  question  of  law,  if  the  Court  should  be  of 
opinion  that  the  arrest  was  justifiable.  The  question  therefore  is, 
£30  being  due  when  decree  was  issued  and  signed  by  the  Assistant- 
Barrister,  but  only  £7  and  some  few  shillings  remaining  due  when 
the  decree  was  delivered  to  the  Sheriff  for  execution,  whether  the 
arrest  was  justifiable?  I  ruled  at  trial,  that  the  decree  was  not 
in  effect  delivered  to  the  Sheriff  until  he  was  directed  to  execute 
it  That  depends  upon  the  construction  of  section  1 : — '*  No  writ  of 
"ca.  sa^  or  other  writ,  process,  or  warrant,  to  arrest  the  body  of  any 
''  defendant  in  any  action  or  suit  (actions  for  malicious  prosecution 
'*  or  for  deceit,  libel,  slander,  criminal  conversation,  seduction,  or 
«<  breach  of  promise  of  marriage,  only  excepted)  shall  be  issued  in 
''Ireland,  founded  on  a  judgment,  decree,  or  order  of  any  of  the 
"  Superior  Courts  of  Law,  or  of  any  Inferior  Courts,  in  Ireland, 
"when  the  sum  due  or  to  be  paid  by  or  under  such  judgment, 
"  decree,  or  order,  exclusive  of  the  costs,  if  any,  thereby  recovered 
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*<  or  ordered  to  be  pdd,  ahall  not  exeeed  the  sum  of  ten  pounds.''  M.  T.  1862. 
It  occurs  to  us  that  it  is  impossiUe^  having  r^ard  to  this  section,  ,.,  ^  * 
to  give  a  difRsrent  construction  to  it  as  to  different  descriptions  of 
writs.  It  expresslj  prorides  that  no  writ  of  eapias  md  soHsfaeiendum 
shall  be  issued  when  a  sum  not  exceeding  £10  shall  be  due.  No  one 
can  entertain  a  d<»ibt  that  the  time  when  a  ea.  sa,  issues  is  when  it 
passes  from  the  officer  of  the  Court,  and  is  delivered  to  the  plaintiff  or 
his  attomej.  Therefore,  in  rdi^ion  to  a  ca.  sa.^  the  proper  period  to 
inquire  what  was  due  on  foot  of  the  judgment  is,  when  it  issues 
from  the  officer  of  the  Court.  That  was  tiie  construction  put  upon 
this  Act  of  Pariiament  in  the  case  of  Shuidhmn  y.  Boles  (a).  In 
England,  it  has  been  held  that  the  test  of  the  right  to  issue  exe<* 
eution  against  the  person  is,  not  what  was  due  at  the  time  of  the 
issuing  of  the  execution,  but  of  the  recovery  of  the  judgment,  except 
in  the  case  of  a  judgment  for  a  penal  sum ;  and  in  that  case  it  is  the 
amount  for  which  execution  is  issued.  But  the  Court  of  Exchequer 
have  been  of  opinion  that,  if  the  sum  recovered  were  reduced  to 
£10,  at  any  time  before  the  execution  issued,  the  plaintiff  was 
deprived  of  the  writ  of  ea.  $a^  and  that  the  proper  period  of  in- 
quiring as  to  this  was  the  time  when  it  was  issued  from  the  Court. 
If  so,  what  distinction  can  be  found  between  a  writ  of  ea.  #a.  and  the 
writ  of  an  Inferior  Court  ?  We  think  that  none  such  exists.  If 
then  it  be  properly  held  that  the  time  for  inquiring  as  to  the  right 
to  issue  the  writ,  is  the  time  when  it  leaves  the  office,  let  us  see  how 
far  a  civil-bill  decree  and  a  writ  of  ea.  ea,  correspond.  The  former, 
in  the  first  part,  is  a  judgment,  and,  in  the  second  part,  is  an  order 
to  the  Sheriff  to  take  in  execution.  Bearing  this  in  view,  we  find 
that  the  procedure  under  both  in  other  respects  is  the  same.  Both 
must  be  delivered  to  the  Sheriff.  The  Sheriff  may  execute  both  or 
either  in  person  ;  or  he  may,  at  his  own  risk,  grant  a  warrant  to  a 
bailiff;  and,  as  in  the  case  of  a  ea.  #a.,  so  in  the  case  of  a  civil-bill 
decree,  the  Sheriff  may  have  it  executed  by  a  bailiff  of  his  own,  or 
by  a  special  bailiff  nominated  by  the  plaintiff;  or  he  may,  as  in  the 
present  case,  if  no  warrant  be  issued,  execute  the  writ  in  person,  by 
arresting  the  defendant.     This  writ  gave  a  clear  authority  to  keep 

(a)  2  Ir.  Com.  Law  Bep.  140. 
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M.  T.  1862.  the  party  in  oustodj.    However,  in  the  present  case  no  inquiry  need 
be  made  as  to  what  was  done  at  the  time  of  the  delivery  of  the  writ 
to  the  plaintiff;  and  it  is  equally  immaterial  to  inquire  what  was 
done  at  the  time  of  its  execution.  It  might  perhaps  have  been  better 
if  it  had  been  expressly  provided  by  the  Legislature  that  no  arrest 
should  take  place  in  respect  of  a  sum  not  exceeding  £10 ;  but  such  is 
not  the  construction  of  this  Act.  We  are  of  opinion  that  we  should  not 
make  a  distinction  between  two  classes  of  writs ;  and  therefore  we 
think  that  the  proper  time  of  considering  what  was  due  with  refer- 
ence to  the  propriety  of  execution,  was  when  the  decree  was  issued, 
that  is,  when  it  was  taken  out  from  the  Assistant-Barrister;  and 
there  is  nothing  unreasonably  in  that ;  because  you  then  have  the 
writ  or  decree  which  contains  the  amount  due,  and  the  authority  to 
execute  it :  and  in  this  case  the  indulgence  of  the  plaintiff  in  giving 
time,  should  not  take  away  from  the  original  efficiency  of  the  exe- 
cution.    We  are  also  of  opinion  that  the  time  of  the  issuing  of  the 
execution  by  the  Assistant-Barrister  was  the  proper  time  for  consi- 
dering its  legality;  and  therefore  we  think  that  the  arrest  in  this 
case  was  justifiable.    During  the  argument,  we  were  referred  to  a 
case  tried  before  me  at  Nisi  Prius ;  and  no  doubt  Counsel  was  right 
in  saying  that,  at  Nisi  Prius,  I  gave  to  the  statute  a  different  con- 
struction.   I  recollect  that  there  a  decree  had  been  pronounced  by 
the  Recorder  of  Dublin,  for  £20  or  £30,  and  a  warrant  issued  to 
the  Sheriff  to  arrest  the  party ;  the  Sheriff  went  out  of  office,  and 
the  plaintiff  applied  to  the  incoming  Sheriff  to  obtain  a  new  war- 
rant, and  at  the  time  of  doing  so  a  sum  not  exceeding  £10  was  due. 
In  the  hurry  of  Nisi  Prius,  I  had  not  the  same  opportunity  as  I  have 
had  in  the  present  case,  of  considering  the  question ;  and  I  was  of 
opinion  that  the  new  warrant  by  a  new  Sheriff  made  it  a  case  which 
came  within  the  Act.      I  was  under  the  impression  that,  when  a 
change  of  Sheriffs  took  place,  it  was  necessary  to  make  a  new  appli- 
cation to  the  Recorder.    Such,  however  is  not  the  case.   The  change 
of  Sheriffs  does  not  affect  the  operation  of  the  decree,  nor  does  it 
render  it  necessary  that  the  decree  should  be  renewed.    The  deci- 
sion made  by  me  at  Nisi  Prius  in  that  case  is  not  one  that  I  should 
now  follow.     With  respect  to  the  2nd  and  3rd  sections  of  the  Act, 
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tbere  certainly  are  some  expressions  calculated  to  raise  a  doubt  as  M.  T.  1862. 

^    ^t.    ^  --.A,.  ..  —.         CommonPleas. 

to  tbe  true  construction  of  tbe  Act,  but,  in  our  opinion,  not  sufficient 

to  alter  tbe  plain  construction  of  tbe  Ist  section. 

On  the  wbole  therefore  our  opinion  is,  that  tbe  arrest  of  the 
plaintiff  under  tbe  ciyil-bill  decree  was  justifiable ;  and  we  will 
therefore  enter  a  verdict  for  tbe  defendant ;  but  the  pleadings  and 
issues  must  be  amended,  so  as  to  raise  tbe  question  we  decide,  in 
order  that  the  plaintiff,  if  so  advised,  may  be  at  liberty  to  appeal 
from  our  decision.  Therefore,  let  the  pleadings  be  amended ;  should 
the  parties  differ,  I  will  settle  tbe  amendments  and  let  the  verdict  be 
entered  for  the  defendant.  But,  though  defendant  succeeds,  he  is 
equally  responsible  with  the  plaintiff  for  the  confusion  of  the  plead- 
ings ;  and  therefore  each  party  must  bear  bis  own  costs  of  this 
motion  and  of  tbe  conditional  order. 


TAYLOR  V.  CLARKE. 

Nov.  18,  20. 

This  was  an  application  that  Mr.  H.  CoUes,  the  Tazinff-master,  be  -^  retainer,  on 

behalf  of  the 

directed  to  review  his  taxation  of  costs,  by  disallowing  to  the  plain-  defendant,  was 

left   at   the 

tiff  £10.  lOs.  Od.,  being  the  amount  of  the  fee  paid  to  Mr.  Whiteside,  Dublin  rest- 

Q.  C,  as  leading  Counsel  for  the  plaintiff,  and  £2.  13s.  4d.,  being  q.  c.,   then 

the  costs  of  the  brief  for  tbe  trial.     It  appeared,  by  the  affidavits  on  ^qq^  attending 

Parliament. 
The  cause  being  in  the  special  jniy  list  of  causes  for  trial  on  Monday  June  23rd» 
the  plaintiff's  attorney,  not  knowing  of  the  defendant's  retainer,  sent  a  brief  to  Lon- 
don to  the  Q.  C,  who,  in  ignorance  of  the  previous  retainer,  sent  a  reply  that  he 
would  be  in  Court  on  the  following  Wednesday  morning.  The  cause  was  unexpec- 
tedly called  on  Monday ;  and  a  postponement  having  l^en  refused,  was  proceeded 
with,  and  concluded  the  following  day.  Counsel  did  not  arrive  until  after  its  termi- 
nation  on  Tuesday ;  and  he  was  in  Court  the  following  morning ;  and  subsequently 
returned  the  defendant's  retaining  fee.  Plaintiff  having  obtained  a  verdict,  the 
Taxing-officer  allowed  the  above  brief  and  fee  on  taxation  against  the  defendant. — 
Held^  on  a  motion  to  review  taxation,  that  these  items  had  been  properly  allowed, 
inasmuch  as  at  the  time  of  the  delivery  of  the  brief  there  was  a  bona  fide  intention 
on  the  part  of  the  plaintiff's  attorney  that  the  Q.  C.  should  attend  the  trial  on  behalf 
of  the  plaintiff,  and  a  reasonable  probability  of  his  being  able  to  do  so ;  and  that  the 
fact  of  his  not  having  attended  did  not  alter  the  case. 

Held  also,  that  this  Court  had  no  jurisdiction  to  interfere  between  Counsel  and 
their  dients  in  a  question  of  retainer,  which  must  be  settled  by  the  Counsel  them- 
<«lyee,  guided  by  the  opinion  of  the  leading  Members  of  the  Bu*. 
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M.  T.  1862.  both  sides,  that  notice  of  trial  in  this  cause,  which  was  an  action  of 
^"^^  '*  libel  by  one  medical  man  against  another,  was  senred  on  the  6th  of 
June,  for  the  After-sittings,  which  were  to  commence  on  the  17th 
of  June  last.  On  the  7th  of  June,  the  law-agent  of  the  disfendant's 
attorney  left  a  docket  of  retainer,  with  the  usual  fee  of  £2.  2s.  Od., 
at  the  residence  of  Mr.  Whiteside,  Mountjoy-square  North,  Dubtin, 
with  the  housekeeper.  Mr.  Whiteside  was  then  in  London  attending 
Parliament.  The  cause  was  entered  in  the  special  jury  list,  which 
was  not  to  be  taken  up  until  Monday  the  23rd  ;  it  stood  low  down 
in  the  list ;  and  it  was  not  expected  to  be  called  on  for  some  days. 
On  Saturday  the  2l8t,  the  plaintiff's  attorney  telegraphed  to  London 
to  Mr.  Whiteside,  to  know  whether  he  would  undertake  the  case ; 
and  if  so,  to  consider  himself  retained.  Mr.  Whiteside,  in  ignorance 
of  the  fact  of  the  defendant's  retainer  haying  been  previously  lef^  at 
his  house  in  Dublin,  replied  in  the  affirmative ;  and  thereupon  the 
attorney  sent  him  his  brief  and  fee,  which  Mr.  Whiteside  acknow- 
ledged by  post,  and  wrote  to  say  that  he  would  leave  London  on 
Tuesday  morning,  and  would  be  in  Court  on  Wednesday.  The 
special  jury  list  having  been  called  on  Monday,  several  causes  were 
struck  out ;  and  the  Chief  Justice  having  declined  to  postpone  the 
hearing  of  this  case,  it  proceeded  in  Mr.  Whiteside's  absence.  The 
latter  arrived  on  the  following  evening,  and  was  in  Court,  as  he 
had  appointed,  on  Wednesday  morning ;  but  the  trial  had  concluded 
the  day  before,  the  jury  having  found  for  the  plaintiff,  with  £100 
damages.  After  his  arrival,  he  discovered,  for  the  first  time,  the 
fact  of  the  defendant's  retainer  having  been  left  at  his  house ;  and 
he  subsequently  returned  the  fee  which  had  been  left  therewith. 


Devitt  (with  whom  was  Serjeant  Arm9trong\  in  support  of  the 
motion. 

We  admit  that  the  Court  have  no  jurisdiction  over  Counsel  in 
questions  of  retainer ;  but  it  is  submitted  here  that  the  brief  in 
question  was  given  out  to  Counsel  under  circumstances  which 
incapacitated  him  from  acting  on  it,  and  that  it  has  not  therefore 
been  rightly  charged  against  defendant.  The  schedule  to  the  Com- 
mon Law  Procedure  Amendment  Act  1853  appears  to  recognise 
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two  as  the  costomarj  number  of  Counsel  to  be  enplojied  on  «  M.  T.  1 862. 
trial  at  Nisi  Prius,  but  gives  the  Taxing-officer  the  power  of 
allowing  a  third  brief  under  special  circumstances.  It  is  not  dis- 
puted that  a  third  ought  to  have  been  allowed  here,  in  case  he 
had  appeared,  and  given  his  services  at  the  trial. — [Monahan,  C.J. 
It  is  not  suggested  that  at  the  time  the  plaintiff's  retainer  was 
sent  he  had  notice  of  the  previous  retainer.] — ^In  case  Mr.  White- 
side had  appeared  at  the  time,  the  defendant  might  have  required 
him  to  return  the  plaintiff's  brief,  and  to  act  for  him.  The  docket 
of  retainer  was  never  returned,  though  the  fee  was.  The  rules 
of  the  Profession  respecting  retainers  have  been  in  a  measure 
recognised  by  the  Courts;  Bay  lis  v.  Grant  (a);  Lucas  v.  Pea- 
eock(b);  Cholmondefy  v.  ClifUon{e).  The  Courts  ought  not  to 
Recognise  the  practice  of  delivering  briefs  to  Counsel  out  of  the 
country. — [Monahan,  C.  J.  If  the  brief  had  been  sent  to  a  place 
where  the  attorney  knew  that  he  could  not  have  had  the  services 
of  Counsel,  that  would  be  a  different  thing;  bat  here  that  is  not 
the  case;  and  the  question  is,  whether  the  plaintiff's  attorney 
might  not  have  bona  fide  believed  that  he  might  have  had  the 
services  of  Mr.  Whiteside  ?] — Mr.  Whiteside  assured  the  plaintiff's 
attorney  that  he  could  not  be  in  town  until  the  evening  of  Tuesday, 
which  was  the  second  day  of  the  trial  of  the  special  jury  causes; 
he  was  not  in  Court  until  the  25th.  As  between  party  and  party, 
the  brief  ought  not  to  be  allowed. 


J.  Clarikej  contra. 

As  to  the  first  point,  that  Mr.  Whiteside  ought  not  to  have 
accepted  plaintiff's  brie^  it  has  been  conceded  that  the  Courts  have 
no  jurisdiction  to  interfere.  It  was  for  himself  and  the  other  Mem- 
bers of  the  Profession  to  decide  the  question  whether  he  was  bound 
to  act  upon  the  retainer  which  was  left  at  his  house,  or  that  which 
came  to  his  hands.  The  defendant's  attorney  has  accepted  the 
retaining  fee  returned  by  Mr.  Whiteside.  He  might  have  refused 
to  take  it  back.    A  very  similar  case  arose  in  this  country,  when 

(a)  2M.  &K.  806.  (c)  SBear.  1. 

(f )  9  Ves.  27S. 
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M.  T.  1862.  The  Queen  ▼.  (yConnell  and  others  was  about  to  be  triecL  A 
retidner  was  sent  to  Mr.  Ncq^ier,  for  the  CrowD,  to  London,  and  one 
for  the  trayerser  was  left  here ;  and  it  was  held  that  he  was  bonnd  to 
act  upon  that  which  first  came  to  his  personal  knowledge.  With 
respect  to  the  delivery  of  the  brief,  there  was  a  reasonable  expec- 
tation, from  the  position  of  the  cause  in  the  list,  that  it  would 
not  be  called  on  until  Wednesday  morning;  and  an  application 
was  made  to  the  Court  for  postponement.  There  is  no  reason 
why  a  brief  should  not  be  delivered  in  London,  if  there  be  a 
bona  fide  intention  and  a  reasonable  probability  that  Counsel  may 
attend  the  trial. 


Serjeant  Amuirong^  in  reply,  cited  Swinfen  v.  Lwd  Chelms- 
ford  (a) ;  Sharp  v.  Aehby  (&). 

Cur.  ad.  tmli. 

MONAHAN,  C.  J. 

iVbv.  20.  This  application  has  been  rested  upon  two  distinct  grounds. 

With  reference  to  the  first,  namely,  the  question  of  retainer,  we  are 
clearly  of  opinion,  that  we  have  no  jurisdiction  to  interfere  between 
Counsel  and  their  clients ;  any  questions  that  arise  should  be  settled 
by  the  leading  Members  of  the  Bar.  It  is  for  the  Counsel  himself 
to  say  whose  retainer  he  is  bound  to  accept ;  if  Mr.  Whiteside  had 
got  the  plaintiff's  retainer  in  Court,  and,  upon  his  .return  home,  had 
found  the  defendant's  retainer  at  his  house  in  Mountjoy-square,  and 
had  decided  to  act  upon  the  retainer  of  the  plaintiff,  and  the  opposite 
Counsel  had,  at  Niei  Prius,  objected  to  his  appearing  on  the  plain- 
tiff's behalf,  the  Court  could  not  interfere,  and  the  Taxing-officer 
would  have  been  bound  to  allow  his  fee  on  the  taxation  of  costs. 
Then  arises  the  next  question,  whether  the  fact  of  Mr.  Whiteside 
not  having  attended  at  the  trial,  disentitles  his  client  to  charge  the 
amount  of  his  fee  against  his  adversary.  It  being  an  admitted  fact 
that  the  brief  and  fee  were  sent  to  Mr.  Whiteside,  with  the  bona 
fide  expectation  of  having  his  services  at  the  triaL  It  was  possible 
that,  according  to  the  terms  of  the  notice  of  trial,  the  cause  might 
have  been  tried    on  a  day  prior  to  that  on  which  the  brief  was 

(«)  5  H.  &  N.  017*  <6)  1  Dow.  &  L.  996. 
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sent  to  Counsel;  but  in  consequence  of  the  intimation  which  I  M.  T.  1862. 
gave  to  the  parties,  that  the  special  jury  list  would  nof  be  taken 
up  untU  the  23rd  of  June,  the  case  stood  in  the  list  of  that  day, 
and  four  or  fiye  other  cases  stood  in  the  same  list  before  it  If 
those  cases  had  not  been  settled,  it  is  probable  that  they  would 
have  occupied  two  or  three,  or  even  four  days.  It  appears  also 
that  when  Mr.  Whiteside  got  his  brief,  he  wrote  saying  that 
he  expected  to  be  in  Court  on  Wednesday  morning,  and  they 
evidently  thought  that  the  case  would  not  come  on  before  that 
day.  However,  owing  to  the  accidental  circumstance  that  the 
prior  cases  were  all  settled,  this  case  was  called  on  on  Monday, 
and  occupied  the  whole  of  that  day  and  part  of  Tuesday.  Mr. 
Whiteside  came  to  town  that  evening,  but  the  case  had  then 
concluded.  And  thus  the  question  arises,  whether  if  a  brief  be 
delivered  to  Counsel  for  the  bona  fide  purpose  of  attending  a 
certain  trial,  and  he  receives  that  and  the  fee,  with  the  expecta- 
tion of  being  able  to  attend,  will  the  circumstances  which  I  have 
just  mentioned,  disentitle  the  client  to  tax  the  fee  against  the 
opposite  party  ?  In  point  of  feet,  the  only  person  who  is  injured 
here  by  the  non-attendance  of  Counsel,  is  his  own  client ;  but  the 
question  is,  whether  he  having  got  a  verdict  is  not  entitled  to 
include  this  fee  in  the  taxation  of  his  costs  ?  We  are  of  opinion 
that  we  cannot  interfere,  in  this  case,  with  the  allowance  of  this 
fee ;  unless  we  establish,  as  a  general  rule,  that  the  brief  and  fee 
for  Counsel  shall  not  be  taxed  in  any  case,  unless  Counsel  actually 
attend  at  the  trial.  If  we  were  prepared  to  go  to  that  extent, 
it  would  of  course  decide  the  present  case ;  but  we  cannot  lay 
down  such  a  rule,  knowing  as  we  do  that  both  at  Westminster 
and  here  it  frequently  happens,  that  though  two  or  more  Counsel 
are  instructed  to  appear  in  a  particular  case,  yet  that,  from  being 
actually  engaged  in  another  Court,  they  are  unable  to  attend  to 
the  particular  case;  yet  it  never  has  been  supposed,  as  suggested, 
that  the  party  should  lose  not  only  the  assistance  of  his  Counsel, 
but  also  be  unable  to  tax  against  his  adversary  the  fee  paid  to 
him.  This  is  a  motion  altogether  of  the  first  impression,  and 
must  be  refused  with  costs. 
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CHAMBEiRLAINE  «.  DRUMGOOLE. 

M.  T.  1861. 
(Queen's  Bench).  Queen^i  Bench 

Nov.  7. 

MonoN  on  behalf  of  John  Drnmg^le,  executor  of  die  drfendani,  Action  on  the 

cdnunon    mo- 
ney counts, 


tbat  the  pkintiff  be  directed  to  proceed  with  the  action,  pursuant  to 

the  providions  of  the  Common  Law  IVocedure  Act  1856,  8.  93.  an^  on  a  bill 

The  action  was  brought  against  the  defendant,  Patrick  Drum-  ag^st^^' 

goole,  as  execute  of  Thomas  Neary,  deceased*     The  first  count  of  executor,  as 

Idle  plaint  staitad  that  the  defendant  was  executor  of  Patrick  Nearj,  deceased  tes- 

deceased,  and  that,  as  such  executor,  he  was  ind#bted  to  the  plaintiff  ^^'\  Vf-  j 

i.  defendant  died 

in  the  sum  of  £18.  9s.  9d.,  for  money  pajrable  bj  the  d^endant,  as  liter  the  plain- 

such  executor,  to  the  plaintiff,  for  goods  sold  and  delivered  by  ^J^^^^' 

the  plaintiff  to  the  said  Thomas  Neary.    The  second  oount  sought  notice  of  triaL 

to  char^  ihe  defendant,  as  anch  executor,  on  a  biU  of  exchange,  y^  after^^he 

accepted  by  the  said  Thomas  Neary.    The  idaint  also  contained  defendant's 

death,  his  exe- 
the  common  money  counts.-^Defenee,  that  the  defendant  is  not,  cator  moyed 

and  never  was,  the  execoter  of  the  said  Patrick  Neary,  as  in  the  ^LP^^Jf*  *^ 
plaint  alleged.    Issue  thereon.  plaintiff  to 

It  appeared,  by  the  affidavits  filed  in  support  of  the  motion,  that  J^^®^^{^ 
the  writ  of  summons  and  plaint  was  filed  on  the  21st  of  January  pursuant   to 
1857;  that  notice  of  trial  was  served  on  the  27th  of  February  j^^^j^J^ 
foliowing,  for  the  then  ensuing  Drogheda  Assizes,  but  was  after-  dure  Act  (Ire- 
wards  withdrawn  ;  that  the  defendant  died  on  the  19th  of  December  g.  93.   Modon* 
1857,  and  that  probate  of  his  will  was  granted  to  the  applicant,  on  '^^J'®^® 
the  9th  of  February  1858,  and  that  the  attorney  for  the  defendant  the  action  did 
died  on  the  24th  <rf  October  1860.    In  the  affidavit  which  was  filed  ^3^^^ 
in  reply,  it  was  stated  that  the  action  was  brought  against  the  persoxud  repre- 
defendant  as  executor  ^  son  tort  of  Patrick  Neary,  and  that  he  ^e^a^a^ 
the  plaintiff  was  advised  and  bdieved   that  he  could  not  safely  defendant, 

go  to  trial  without  the  evidence  of  the  defendant.  meaning  of 

the  Common 
,  Law  Proce- 

Seron^  in  support  of  the  motion.  dure  Act  (Ire- 

This  apj^cation  is  made  by  the  personal  representative  of  the  ^^^^  i^the 

Conmion  Law 
Procedure  Act  (Ireland)  1856,  s.  93. 

Qiiffre.— Whether,  in  a  case  which  comes  Within  the  latter  section,  the  motion  is 
gnuitd>le  at  alright  f 
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M.  T.  1861.  defendant}  who  seeks  to  recoyer  the  costs  expended  by  his  testator 
^^^J  ~^y*  in  defending  an  action  which  was  afterwards  abandoned  by  the 
plaintiff. 


CHAMBER- 
LAINS 
V. 
DBUMGOOLB 


H.  Fiizgihbon^  contra. 

It  is  discretionary  with  the  Court  to  grant  this  motion.  The 
words  of  the  93rd  section  of  the  Common  Law  Procedure  Act 
1856  are,  that  the  party  '*  may  apply  by  notice  to  compel  the 
plaintiff"  to  proceed.  That  section  confers  on  defendants  a  pri- 
Tilege  reciprocal  to  that  extended  to  plaintiffs  by  the  ld8th  section 
of  the  Act  of  1853.  Applications  under  the  latter  section  are  to 
the  discretion  of  the  Court.  The  delay  which  has  occurred  in 
bringing  forward  this  application  is  sufficient  to  disentitle  the  party 
to  the  indulgence  which  he  seeks.  No  step  has  been  taken  in  the 
case  since  the  year  1857 ;  and  the  present  applicant  was  in  a  posi- 
tion to  come  to  the  Court  in  the  month  of  February  1858 :  the  178th 
General  Order. — [Fitzoebald,  J.  Can  you  show  how  yon  have 
been  prejudiced  by  this  delay?] — ^It  is  stated  in  our  affidavit  that 
we  cannot  safely  go  to  trial  without  the  evidence  of  the  defendant, 
who  is  now  dead. — PB'itzqbbald,  J.  We  cannot  act  upon  a  sug- 
gestion of  that  nature.  If  this  application  had  been  made  imme- 
diately after  the  death  of  the  defendant,  what  opposition  could  you 
have  made  to  it?] — ^I  admit  I  would  then  have  been  in  a  worse 
position.  Again,  the  plaintiff  has  no  reciprocal  right  in  this  case 
to  file  a  suggestion  under  the  158th  section  of  the  Act  of  1853. 
That  section  only  applies  to  cases  where  ''the  action  survives." 
The  defendant  was  sued  as  executor  de  son  tort;  and  such  an 
action  will  not  survive  as  against  bis  executor. 

HeroHj  in  reply. 

With  regard  to  the  question  of  delay,  the  position  of  the  applicant 
should  be  taken  into  account.  He  applies,  as  personal  representative 
of  the  defendant,  to  protect  his  testator's  estate,  and  should  be 
entitled  to  more  indulgence  than  if  the  application  had  been  mfide 
by  the  original  defendant.  It  lies  on  the  plaintiff  to  show  how 
he  has  been  prejudiced  by  the  delay.  He  says  he -cannot  safely 
go  to  trial  without  the  evidence  of  the  defendant;  but  notice  of 
trial  was  withdrawn,  a  considerable  time  before  the  defendant's 
death.  Again,  it  is  argued  that  the  action  was  not  one  in  which 
a  suggestion  could  have  been  filed  under  the  158th  section  of  the 
Act  of  1853,  inasmuch  as  it  was  brought  against  the  defendant 
as  executor  de  son  tort.  But  nowhere  on  the  record  does  it  appear 
that  the  defendant  was  sued  as  executor  de  son  tort.    The  simple 
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issue  was,  whether  the  defendant,  Patrick  Drumgoole,  was  executor  M.  T.  1861. 
of  Thomas  Neary,  deceased?    The  test,  as  to  whether  the  action  ^"^'f^^ 
survives  in  the   present  case,  is,  out  of  what  fund  would    the    chabcbeb- 
judgment  have  been  satisfied  E    Now,  on  the  pleadings,  judgment 
should  have  gone  against  the  goods  of  Patrick  Drumgoole ;  and, 
in  the  event  of  his  death,  there  is  no  one  against  whom  execution 
cobld  have  issued,  except  the  present  applicant. 

Lefrot,  C.  J. 

In  my  opinion,  my  Brother  Fitzgerald  has  met  the  only 
difficult  point  in  the  case;  otherwise  I  should  have  had  to  make 
the  order  which  was  applied  for.  I  should  have  given  it  generally, 
where  the  law  has  not  fixed  any  period  of  limitation  within 
which  the  defendant  must  proceed,  and  where  the  Legislature  has 
given  him  a  right  to  do  so.  The  Statute  of  Limitations  shows 
that,  in  point  of  law,  the  party  has  an  available  right,  unless 
the  Legislature  has  limited  the  time  within  which  he  is  to  pro- 
ceed. There  may  be  circumstances  of  difficulty  which  would  govern 
the  discretion  of  this  Court,  and  render  it  most  inconvenient  to 
grant  the  order.  But,  otherwise,  a  party  coming  ai^er  a  lapse 
of  time  is  not  thereby  barred.  But  the  circumstances  of  this  case 
are  such  that  the  right  really  does  not  survive  to  the  defendant. 
Therefore,  the  reciprocal  right  cannot  exist.  The  parties  must 
be  placed  so  that  the  Act  should  operate  reciprocally  for  the 
advantage  of  the  representatives  of  both  parties. 

(yBRiBN,  J.,  concurred. 

Hates,  J. 

I  concur  in  the  judgment  of  the  Court.  There  is,  I  think, 
DO  doubt  but  that  this  is  not  a  case  within  the  9drd  section  of 
the  Common  Law  Procedure  Act  (Ireland)  1856,  which  appliea 
only  to  a  certain  class  of  cases,  viz.,  where  the  action  survives 
to  or  against  the  personal  representative  of  the  deceased;  and 
this  is  not  one  of  that  class.  With  respect  to  the  other  ground, 
I  am  rather  disposed  to  come  to  a  different  conclusion  from  the 
other  Members  of  the  Court ;  for,  assuming  that  this  case  is  within 
the  93rd  section  of  the  Act  of  1856, 1  should  be  disposed  to  refuse 
the  motion,  being  of  opinion  that  the  order  is  not  grantable  as 
of  right,  but  that  we  are  to  exercise  our  judicial  discretion,  and 
say  whether,  under  all  the  circumstances,  we  shall  or  shall  not 
make  the  order?  Now,  for  the  guidance  of  our  judicial  discretion, 
we  may  very  fairly  have  regard  to  the   178th  Greneral  Order, 
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M.  T.  1861.  even  though  ii  does  not  in  tenoB  apply  to  the  present  case.  The 
Queen' tBen^  principle  of  that  Rule  is  that,  when  parties  have  lain  by  for  two 
CHAMBER-  years  or  more,  without  a  compromise  pending,  and  neither  party 
LAiKB  iigg  thought  fit  to  urge  the  other  forward,  then,  before  any  further 
proceeding  be  taken,  there  shall  be  a  special  order  of  the  Court, 
made  at  the  instance  of  the  party  who  desires  to  go  on,  and 
upon  notice  given  to  his  adversary.  Mr.  Heron  says  that  he  is 
entitled  to  carry  the  motion,  on  merely  announcing  the  fact  that 
his  client  is  the  personal  representative  of  the  defendant;  and 
tkai^  at  the  end  of  three  years,  or,  indeed,  of  any  number  of 
years,  and  without  any  affidavit  explanatory  of  the  circumstances 
whidi  have  caused  the  delay,  and  admitting  that  he  was,  durmg 
the  whole  period,  fully  aware  of  all  the  circumstances.  The  view 
which  I  take  of  the  Act  is,  that  it  lies  on  the  party  bringing 
forward  the  motion,  and  who  has  thus  lain  by,  as  a  part  of  his 
case,  to  satisfy  the  Court  as  to  the  reasons  which  have  caused 
his  delay,  and  that  he  has  no  right  to  throw  on  the  other  party 
the  onus  of  showing  how  he  has  been  prejudiced  by  the  delay. 
I  have  thought  it  proper  to  say  so  much,  not  becatise  it  was 
necessary  to  the  dedsion  of  this  particular  case,  but  lest  it  should 
be  erroneously  supposed  that  the  opinion  expressed  upon  it  by 
other  Members  of  the  Court  was  the  unanimous  <^inion  of  the 
Court. 

FiTZGBBAIJ),  J. 

Concurring,  as  I  do,  in  the  result  at  which  the  other  Members 
of  the  Court  have  arrived,  I  base  my  judgment  upon  this,  that 
this  is  not  an  action  which  survives  against  the  personal  repre- 
sentative of  the  deceased  defendant,  within  the  meaning  of  the 
93rd  section  of  the  Common  Law  Procedure  Act  (Ireland)  1856, 
and  the  Common  Law  Procedure  Act  1858,  s.  158.  That  is  the 
sole  ground  of  my  judgment  Upon  the  other  point  it  is  not 
necessary  to  decide;  and  I  offer  no  opinion  upon  it.  I  shall 
only  say  that,  if  it  had  been  necessary  to  decide  it,  my  opinion 
would  probably  not  have  been  in  accordance  with  that  expressed 
by  my  Brother  Hatbs. 
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CATHERINE  HUGHES  v.  VALENTINE  BROWNE, 
ALEXANDER  BEYTAGH  and  others.* 


H.  T.  1862. 

i^ueeiCi  Bench 


Motion  to  set  aside  a  defence  as  embarrassing.  ^<^  ^ 

The  action  was  in  ejectment  for  non-payment  of  rent.     The  plaint  Igectment  for 

averred  that  the  defendant  holds  one  undivided  fifth  part  or  share  non-payment 

^  of  ren^  daim- 

of  certain  lands  in  the  county  of  Galway,  as  tenant  to  the  plaintiff,  ing  six  yean' 

at  the  yearly  rent  of  £18.  9s.  2d.,  and  that  the  sum  of  £110.  15s.,  ffxSJ'  ^^'' 

being  for  six  years'  arrears  of  such  rent,  due  and  ending,  &c.,  is  due  rent  of  the  said 

tothepUintiff.  nrr:^ 

Defence : — **  That  the  rent  of  the  said  premises  is  not  in  arrear ;  that    the  do- 

'*  and  that  the  defendant  discharged  the  said  rent,  and  every  part  charged  the 

"  thereof,   to  the  said  plaintiff,  before  the  commencement  of  this  ^^  '^n**  *nd 

every    part 
'*  action^  and  therefore,"  &c.  thereof,  to  the 

Indorsement  of  particulars  of  discharge.  J^^   plafaitiff. 

By  indenture  of  lease,  made  in  the  year  1844,  between  the  said  mencement  of 
defendant  Alexander  Beytagh  of  the  one  part,  and  John  Hughes,  Held^li^'ML 
son  of  the  plaintiff  Catherine  Hughes,  of  the  other  part,  the  said  plea,  becaiue 
defendant  Alexander  Beytagh,  at  the  special  instance  and  request  ^^^  ^  ^ahow^ 
of  the  said  Catherine  Hughes,  demised  the  house  and  demesne  lands  f^o»f  the  rent 
of  Cappagh,  being  portion  of  the  lands  mentioned  in  the  summons  charged.      ^ 
and  plaint,  to  the  said  John  Hughes,  at  the  yearly  rent  of  £60, 
to  hold  for  a  term  still  unexpired ;  and  the  said  plaintiff  Catherine 
Hughes,  in  consideration  of  the  lease  so  made  by  the  defendant 
Alexander  Beytagh  to  the  said  John  Hughes,  her  son,  agreed  with 
the  said  defendant  Alexander  Beytagh,  and  undertook,  during  the 
continuance  of  the  term  in  the  lease  so  made  to  the  said  John 
Hughes,  not  to  ask,  sue  for  or  demand  the  yearly  rent  of  £18. 
9s.  2d.,  payable  to  her  as  her  one-fifth  share  of  £100,  late  Irish 
currency,  reserved  by  a  certain  lease,  bearing  date  the  9ih  day  of 
October  17999  for  lives  renewable  for  ever;  and,  by  reason  of  such 
agreement,  the  rent  from  year  to  year  accruing  to  the  said  Cathe- 
rine Hughes  was  discharged,  and  no  arrear  thereof  is  now  due. 

Beytagh^  for  the  motion. 

In  substance,  that  is  meant  to  be  a  defence  of  payment,  so  that 
the  defendant  is  bound  to  indorse  the  particulars  of  payment.  But 
the  indorsement  is  in  itSjelf  a  separate  and  distinct  plea,  containing 
facts  which,  though  capable  of  being  traversed,  cannot  be  traversed 
when  inserted  in  the  indorsement.    If  the  defence  and  indorsement 

*  Before  O'Bbxbn,  Hates  and  Fitzoibald,  JJ. 
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H.  T.  1862.  together  do  not  amount  to  a  plea  of  pajment,  they  are  nothing  at 
Queen  8  Bench  ^^^ .  ^^^  otherwise,  the  word  "  discharged  "  is  so  ambiguous  that  the 
defence  would  be  set  aside. — [Fitzgerald,  J.  The  defence  con- 
tains no  allusion  to  any  indorsement.] — No ;  and,  without  a  reference, 
the  defence  cannot  incorporate  the  indorsement  with  itself:  Ck>mmon 
Law  Procedure  Act  (Ireland)  1853,  s.  41.  Therefore,  the  facta  have 
not  been  pleaded  in  such  a  way  as  would  enable  us  to  take  issue 
upon  them.  This  defence  must  be  set  aside,  on  the  authority  of 
Rocke  V.   Colclough{a), 


Kernan  (with  him  J,  S.  Greene)^  contra. 

This  defence  does  not  even  purport  to  be  a  plea  of  payment ;  it  is 
a  discharge. — [Fitzgerald,  J.  Tou  should  show  how  you  have 
discharged  the  claim.] — The  Common  Law  Procedure  Act  (Lreland) 
1863,  s.  41,  enacts,  no  doubt,  that,  in  case  a  defence  of  payment  or 
set-off  is  pleaded,  the  particulars  of  payment  shall  be  indorsed  and 
incorporated  by  reference.  But  it  does  not  enact  that  duch  particu- 
lars shall  be  indorsed  in  any  other  case.  The  plaintiff  requires  the 
defendant  to  plead  matter  of  evidence.  This  defence  raises  the 
single  issue,  whether  the  rent  is  in  arrear?  The  particulars  of 
discharge  need  not  have  been  indorsed  at  all ;  for  this  is  an  action 
of  ejectment,  which  is  not  bl personal  action:  Swanton  v.  Goold{b)\ 
and  the  Common  Law  Procedure  Act  (Ireland)  1863,  s.  41,  requires 
particulars  to  be  indorsed  only  in  personal  actions.,  Section  198 
requires,  no  doubt,  that  '*  if  the  fact  of  the  rent  being  due  "  is  in 
dispute,  such  defence  shall  be  indorsed  with  the  particulars  of  any 
payments.  That  alludes  only  to  the  fact  of  rent  being  due  being  in 
dispute,  where  the  defence  is  payment ;  but  this  is  not  a  defence  of 
payment,  and  the  indorsement  was  given  only  to  let  the  plaintiff 
have  notice  of  the  mode  in  which  we  propose  to  prove  that  the  rent 
is  not  in  arrear.  If  we  had  put  these  facts  on  the  face  of  the  plea» 
it  would  have  been  said  that  this  was  an  equitable  defence,  which 
does  not  apply  to  actions  of  ejectment :  Neave  v.  Avery  (c). — 
[O'Brien,  J.  Even  assuming  that  you  are  right  on  the  point  with 
respect  to  the  indorsement,  do  the  facts  stated  in  it  constitute  a 
discharge  of  the  rent  ?] — The  question  whether  this  defence  is  good 
in  point  of  law  cannot  be  gone  into  upon  this  motion. 

O'Brien,  J. 

We  are  all  of  opinion  that  this  defence  is  embarrassing,  but  that 
the  defendant  should  have  liberty  to  amend  as  he  may  be  advised. 

(a)  5Ir.  Com.  LawBep.  538.  (b)  9Ir.  Com.  LawBep.  234. 

(c)  16  C.  B.  328. 
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We  cannot,  for  the  reasons  which  we  have  already  mentioned,  look  H.  T.  1862. 

at  the  indorsement  on  the  defence.     One  of  those  reasons  is,  that  ^^^V     ^ 

the  defence  does  not  refer  to  and  incorporate  with,  itself  the  indorse-       hughes 

ment.     Bat  farther,  upon  reading  the  indorsement  carefully,  it  is 

very  hard  to  make  out  what  it  is.    If  it  is  meant  to  he  a  discharge 

by  payment,  it  is  bad,  for  the  reason  given  by  Greene,  B.,  in  the 

case  cited  during  the  argument ;  and  also,  there  is  an  omission  to 

identify  with  the  sum  of  £18.  9s.  2d.,  which  the  plaint  claims  as  the 

yearly  rent,  the  sum  of  £18.  9s.  2d.  which  is  sought  to  be  set  off  by 

the  indorsement. 

Then,  the  defence  is  that  the  rent  is  not  in  arrear ;  and  that  the 
defendant  discharged  the  said  rent,  and  every  part  thereof,  to  the 
plaintiff,  before  the  commencement  of  this  action.  That  is  not 
sufficient :  the  defence  should  have  gone  on  to  show  how  the  rent 
was  discharged. 


Hayes,  J. 

This  is  an  ingenious  defence ;  and  if  it  were  beld  good,  I  think  it 
would  soon  become  of  universal  adoption ;  for  no  person  would  be  so 
stupid  as  to  put  in  a  plea  of  payment,  and  bind  himself  by  an  indorse- 
ment of  particulars  of  the  payment,  if  he  could  simply  allege,  without 
more,  that  he  discharged  the  rent  to  the  plaintiff,  before  action 
brought.  The  Common  Law  Procedure  Act  1853,  s.  198,  enacts 
that  every  defendant  in  ejectment  for  non-payment  of  rent  shall 
set  forth  in  his  defence  the  substantial  ground  thereof.  Now  having 
regard  to  what  I  take  to  be  the  true  meaning  of  the  Legislature,  as 
derived  not  only  from  the  language  of  this  section,  but  of  the  form 
in  the  schedule  which  is  there  referred  to,  I  am  of  opinion'  that  the 
ground  of  defence  is  not  sufficiently  set  forth,  and,  for  that  reason, 
that  it  should  be  set  aside,  unless  the  defendant  elects  to  amend. 

Fitzgerald,  J. 

I  quite  concur  in  the  opinion  of  my  Brothers  0*Bri£n  and 
Hayes,  that  this  defence  cannot  be  maintained.  I  only  wish  to 
observe  upon  the  assertion  which  the  Counsel  for  defendant  has 
made,  that  it  has  been  doubted  whether  the  provisions  of  the 
Common  Law  Procedure  Act  1853,  as  to  equitable  defences, 
applied  to  actions  of  ejectment.  There  never  has  been  any  sub- 
stantial doubt  on  the  subject.  Counsel  cited  a  case  of  Neave  v. 
Avery  {a\  to  show  that  the  Common  Law  Procedure  Act,  in 
England,  does  not  apply  to  actions  of  ejectment,  as  far  as  regards 
equitable  defences.     But  that  decision  went  upon  the  use  in  the 

(a)  16  C.  B.  328. 
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H.  T.  1862.  Eoglish  statate  of  the  word  '' pleadings  "  in  the  sections  referred 
Q^f^J.^*^  1^  Xn  England,  there  are  no  *'  pleadings "  in  actions  of  ejectment. 
The  Common  Law  Procedure  Act  left  the  forms  of  proceediogs  in 
actions  of  ejectment  unchanged.  My  attention  was  called  to  that 
decision  when  I  had  the  charge  of  the  Common  Law  Procedmie 
Amendment  Act  (Lreland)  1856  in  the  Honse  of  Commons;  and 
the  answer  given  was,  that  that  decision  did  not  apply  to  tiiis 
country,  becaoee  our  system  was  different  firom  that  in  England. 
The  Common  Law  Procedure  Amendment  Act  (Ireland)  1853 
has  created  '' pleadings "  in  actions  of  ejectment  in  Ireland;  and, 
by  its  127th  section,  all  the  prcTions  provisions  with  respect  to 
personal  actions  were  made  applicable  to  actions  of  ejectment,  unless 
where  there  was  some  provision  to  tiie  contrary.  TfaerefoEe»  there 
never  has  been  any  substantial  doubt  on  the  subject ;  and  I  have 
no  hesitation  in  agreeing  in  the  judgment  of  the  Court,  that  this 
defence  is  on  every  ground  bad. 


KATE  CROREE  v.  EUZA  M'DONNELL. 

Jon.  18. 17. 

In  an  action  The  plaintiff  brought  this  action  to  recover  the  sum  of  £1 1 0  sterling, 

hnth^Mtfti^to  ""^'^^y  payable  by  the  defendant  to  the  plaintiff,  for  work  done, 

which  resided  services  performed  and  materials  provided  by  the  plaintiff  for  the 

wme^ciidr'-biU  ^^^i^  ^^  ^  ^^  request ;  and  for  wages  due  by  the  defendant 

jurisdiction,  to  the  plaintiff;  and  for  money  found  to  be  due  from  the  defendant 

^n^t  to^  ^o  ^^  plaintiff,  on  an  account  stated  between  them;  and  for  a 

coyer  five  and  balance  of  salary  due  by  the  defendant  to  the  plaintiff. 

one-half  years'  ^  '' 

airearsof  sala- 

iT,  the  plaintiflf 

obtained    £8 

by   yerdict, 

besides    £45 

which  the  de- 

fisndant  lodged 

in  Coort,  nn< 


Indorsement  of  particulars  ^ — 

*'  To  salary  and  wages,  for  work  done  and  seryices 
performed,  firom  1st  of  Noyember  1855  to  \p%  of 
May  1861,  at  £20  per  year       £110    0    0" 

The  defendant  pleaded  that  the  work  done,  and  services  performed 

der^^nlea^f  ^^^  materials  provided  by  the  plaintiff  for  the  defendant,  and  the 

tender,  before  wages  and  salary  due  by  the  defendant  to  the  plaintiff,  were  of  the 

men^,^bnt    ^fthie  of  £55,  and  no  more ;  and  that  the  only  money  found  to  be  due 

did  not  apply  ^^om  the  defendant  to  the  plaintiff,  on  accounts  stated  between  them, 

to  the   Jndge 

who  tried  the  was  said  sum  of  £55,  and  no  more.     And,  as  to  the  sum  of  £10, 

^Sae^XTit  P*"^^  ^^  ^*  "^  ®"™  ®^  ^^^'  defendant  says  that  the  phdnti^ 

was  a  case  fit 

to  be  tried  in  a  Superior  Coort.     The  Tazinff-master,  accordingly,  r«fiised  to  tax 

the  plaintiff's  cools  npon  the  higher  scale.    I^n  appeal,  that  ruling  was  rerersed 

by  the  Court  (Fitzqxrali>,  J.,  dissenting). 
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before  and  at  the  commencement  of  the  suit,   was,  and  still  is,  H.  T.  1862. 
indebted  to  the  defendant  in  an  amount  equal  to  said  portion  of  ^"^?'f^^5^ 
plaintiff's  claim,  for  goods   sold   and  delivered  bj  the  defendant      o*ror&e 
to  the   plaintiff;  and  for  money  lent  by  the  defendant   to  the      ,    ^* 
plaintiff;  and  for  money  receiyed  by  the  plaintiff  for  the  defend- 
ant's use ;  and  for  money  found  to  be  due  from  the  plaintiff  to  the 
defendant,  on  accounts  stated  between  them,   which  amount   the 
defendant  is  willing  to  set  off  aegainst  So  much  of  the  said  sum 
of  £55.   And,  as  to  the  sum  of  £45,  being  the  balance  of  said  sum 
of  £5,  defendant  says  that,  before   action  brought,  she    tendered 
and  offered  to  pay  the  plaintiff  said  sym  of  £45,  which  the  plaintiff 
refused  to  accept ;  and  the  defendant  says  she  has  always  been  ready 
and  willing,  and  still  is  rekdy  and  willing;  to  pay  the  said  sum  of 
£45  to  the  plaintiff,  and  that  she  brings  here  into  Court  the  said  sum 
of  £45,  which  is  sufficient  to  satisfy  the  said  balance  of  plaintiff's 
demand. 

Particulars  of  set-off: — 

*'  Shop  goods  and  money  of  defendant,  taken  bj  the  plaintiff 
for  her  own  nse,  daring  the  years  1856,  1857,  1856, 
1859,  as  admitted  by  her,  in  the  month  of  December 
1860  £9    0    0 

Like,  in  the  year  1861 10    0 


£10    0    0" 

To  the  plea  of  set-off  the  plaintiff  filed  a  replication,  and  said 
that  no  goods  were  sold  and  delivered  by  the  defendant  to  the 
plaintiff,  as  therein  alleged ;  and  that  no  money  was  found  to 
have  been  lent  by  the  defendant  to  the  plaintiff,  as  therein  alleged-; 
and  that  no  money  was  received  by  the  plaintiff  for  the  defendant's 
use,  as  therein  alleged ;  and  that  no  accounts  were  stated  between 
plaintiff  and  defendant,  as  therein  alleged. 

The  issues  were — first ;  whether  the  defendant  is  indebted  to  the 
plaintiff  on  foot  of  the  claims  in  the  several  paragraphs  of  the  sum- 
mons and  plaint  contained,  in  any,  and,  if  any,  in  what  amount,  over 
and  above  the  sum  of  £45,  lodged  in  Court  by  the  defendant,  in 
satisfaction  of  this  action  ? 

Second;  whether  the  plaintiff's  replication  is  true  in  substance 
and  fact  ? 

On  the  first  issue,  the  jury  found  a  verdict  for  £8  for  the  plain- 
tiff, but  found  for  the  defendant  on  the  second  issue. 

The  plaintiff  did  not  apply  to  the  learned  Judge  who  tried  the 
case  for  a  certificate  that  the  case  was  a  fit  one  to  be  tried  in  a 
Superior  Court,  although  both  parties  resided  within  the  same  civil- 
bill  jurisdiction.    The  Taxing-Master  refused  to  tax  the  plaintiff's 
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H.  T.  1862.  costs  on  the  higher  scale ;  and  this  motion  was  instituted  by  way  of 

o'borks 

^^ T.  Harris^  for  the  motion. 

The  plaintiff  has  recovered  more  than  £20;  for  the  sum  lodged 
in  Court  must  be  included  in  the  verdict :  Evans  v.  Great  SotUhem 
and  Western  Railway  Company  {a).  That  case,  however,  was 
decided  independently  of  the  plea  of  tender ;  and  Hughes  v.  Crtftit- 
ness  {h)  shows  that  the  plaintiff  is  entitled  to  get  costs.  That 
decision  is  as  applicable  to  a  case  in  which  a  tender  has  been 
pleaded  as  to  one  of  mere  lodgment  in  Court. 

Counsel  also  cited  Crosse  v.  Seaman {e)\  Cooch  v.  MaUby{d)\ 
James  v.  Vane{e)\  Dixon  v.  Walker  (f).  The  latter  case  is  not 
hostile  to  the  others,  because  the  plaintiff  there  had  entered  a  noUe 
prosequi^  as  to  the  amount  tendered. 

R.  Ferguson^  contra. 

The  effect  of  a  tender,  and  a  lodgment  in  pursuance  of  it,  differs 
essentially  from  the  effect  of  a  lodgment  merely.  In  actions  of  con- 
tract, a  party  who  can  safely  accept  the  portion  tendered,  without 
giving  a  discharge  for  the  whole  debt,  must  do  so,  and  sue  in  the 
Inferior  Court  for  the  balance,  if  both  parties  reside  within  the  civil- 
bill  jurisdiction.  If  the  plaintiff  does  not  do  so,  but  goes  on  for 
the  balance  in  the  Superior  Court,  and  there  recovers  less  than  £20 
beyond  the  sum  tendered,  the  Common  Law  Procedure  Act  (Ire- 
land) 1856,  s.  97>  provides  that  he  shall  not  get  any  costs,  unless 
the  Judge  gives  the  requisite  certificate.  Evans  v.  Great  Southern 
and  Western  Railway  Company  decided  that  the  plaintiff  might 
have  taken  out  the  money  lodged,  without  prejudicing  his  right 
to  sue  for  the  balance  in  the  Civil-bill  Court.  Hughes  v.  Guinness 
was  determined  on  a  wholly  different  ground,  namely,  that  the 
money  lodged  had  been  recovered  by  the  pressure  of  the  action. 
A  plea  of  tender  admits  that  the  defendant  owes  the  plaintiff 
the  sum  tendered,  and  that  he  is  ready  to  pay  it,  without  con- 
dition, qualification  or  receipt  From  that  moment,  the  sum  tendered 
is,  as  it  were,  struck  out  of  the  plaint  altogether.  No  controversy 
regarding  it  remains;  and  the  plaintiff  is  not  entitled  to  harass 
the  defendant,  by  suing  for  the  balance  in  the   more  expensive 

(a)  5  Ir.  Jar.  829.  (6)  4  Ir.  Com.  Law  Rep.  314. 

(c)  10  C.  B.  884;  8.  C.  11  C.  B,  524. 

(<0  28  Law  Jour.,  N.  S.,  Q.  B.,  305. 

(«)  29  Law  Jour.,  N.  S.,  Q.  B.,  169. 

09  7  Mew.  &  W.  214. 
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jarisdiction:  Dixon  ▼.  Walker:  Lafone  v.  Smith  {a)  \  James  y.  H.  T.  1862. 
Vane.    The  tender  is  always  made  on  account  of  the  demand,  ^"^^^      5 
leaving  the  plaintiff  free  to  sue  for  the  balance,  iT  he  thinks  that     o'rorkb 
the  sum  tendered   was  not  sufficient.      The  tender  reduced  the     ^      ^' 
entire  demand  by  the  sum  tendered;  and,  this  being  a  severable 
demand,  the  plaintiff  should   have  sued  in  the  Court  below  for 
the  balance. 

T.  Harris  was  heard  in  reply. 

CMr.  ad  vult. 


Fitzgerald,  J. 

In  this  case,  in  which  Kate  O'Eorke  is  plaintiff,  and  Eliza  j^  ly. 
McDonnell  is  defendant,  Mr.  Harris^  on  behalf  of  the  plaintiff, 
moved  the  Court,  by  way  of  appeal  from  the  ruling  of  the  Taxing- 
officer,  who,  on  the  ground  that  the  plaintiff  had  recovered  a  sum 
of  less  than  £20,  held  that  she  was  not  entitled  to  get  full  costs, 
and  had,  accordingly,  declined  to  tax  her  costs  on  the  higher 
scale.  The  question  arose  on  the  97th  section  of  the  Common 
Law  Procedure  Amendment  Act  (Ireland)  1856,  by  which  it  is 
provided  that  if,  in  any  action  of  contract,  with  certain  exceptions, 
where  the  parties  reside  within  the  jurisdiction  of  the  Civil-bill 
Court  of  the  county  in  which  the  cause  of  action  has  arisen,  the 
plaintiff  shall  recover,  exclusively  df  costs,  a  sum  less  than  £20, 
as,  &c,y  •  .  .  tlie  plaintiff  in  any  such  action  shall  not  be  entitled 
to  ant^  costs ;  and  then  a  power  is  given  to  the  Judge  at  the 
trial  to  certify,  on  the  back  of  the  record,  either  that  the  case 
was  one  which  could  not  be  tried  in  the  Civil-bill  Court,  or 
that,  although  within  the  jurisdiction  of  the  Civil-bill  Court,  it 
was,  nevertheless,  a  fit  case  to  be  tried  in  one  of  the  Superior 
Courts;  and  a  like  power  is  given  to  the  Court  or  a  Judge  to 
make  an  order,  to  the  like  effect,  upon  motion. 

Accordingly,  when  this  case  came  for  taxation  before  Mr.  Grart- 
lan,  he  was  of  opinion  that  the  plaintiff  had  recovered  a  sum 
less  than  £20 ;  and,  as  she  had  not  a  certificate  from  the  Judge, 
the  Taxing-officer  disallowed  the  plaintiff  her  costs.  The  question 
now  is,  whether  the  Taxing-officer  was  right  in  coming  to  that 
decision? 

It  will  be  observed  that  the  97th  section,  which  I  have  read, 
is  in  substance  a  re-enactment  of  a  similar  provision  in  the  Civil- 
bill  Act  (14  &  15  Ftc,  c.  57>  s.  40),  which  had  been  repealed 
by  the  Common  Law  Procedure  Act  (Ireland)  1853,  s.  3,  and 

(a)  4  H,  &  N.  158. 
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schedule  A.  That  Act,  by  its  243rd  section,  had  substituted  a 
provision  for  the  repealed  section  of  the  14  &  15  Vic,  c  57,  which 
allowed  a  plaintiff  to  get  half  costs,  and  did  not  deprive  him  of  costs 
altogether.  The  question,  then,  in  the  present  case  is  this — did  the 
plaintiff  *^  recover^  exclusive  of  costs,  a  sum  less  than  £20  ?  "  Those 
are  the  words  of  the  statute,  and  this  is  the  question  which  we  have 
now  to  determine ;  because,  if  the  plaintiff  recovered  less  than  £20, 
then  (this  action  being  one  of  contract,  and,  therefore,  within  the 
Common  Law  Procedure  Amendment  Act,  Ireland,  1855,  &  97)> 
she  is  disentitled  to  costs ;  whereas,  if  she  has  recovered  a  sum  of 
£20,  the  decision  of  the  Taxing-officer  is  wrong,  and  the  plaintiff  is 
entitled  to  get  her  full  costs. 

In  order  the  better  to  understand  this  question,  it  is  necessary  to 
refer  to  the  fom^  of  the  judgment  upon  the  verdict,  and  to  the  plead- 
ings in  the  case.  Th^  writ  of  summons  and  plaint  consbts  of  a  claim 
for  £1 10  sterling,  payable  by  the  defendant  to  the  plaintiff  for  work 
done,  services  performed  and  materials  provided;  for  wages,  for 
money  found  to  be  due,  upon  an  account  stated,  and  for  a  balance  of 
salary ;  in  short,  the  plaint  coasists  of  the  common  counts  applicable 
to  a  demand  of  that  nature.  By  the  indorsement  of  particulars,  the 
plaintiff  claims  a  sum  of  £1 10  for  salary  and  wages,  and  work  done 
and  services  performed,  from  the  1st  day  of  November  1855  to  the 
1st  day  of  May  1861,  at  the  rate  of  £20  per  annum.  To  that  writ 
of  summons  and  plaint  the  defendant  took  defence,  and  pleaded  as 
follows ;  first,  she  says,  that  the  work  done  and  services  performed, 
&C*,  were  of  the  value  of  £55,  and  no  more;  and  that  the  only  money 
found  to  be  due,  on  accounts  stated  between  them,  was  the  said  sum 
of  £55,  and  no  more.  I  shall  take  that  portion  of  the  defence,  as  to 
all  of  the  demand,  except  £55,  as  being  equivalent  to  the  old  plea  of 
fton-assumpsit  or  nil  debet.  The  defendant  next  pleaded  a  set-off 
for  £10,  parcel  of  the  £55  ;  and,  as  to  the  residue  of  that  sum,  £45, 
she  pleaded  the  ordinary  defence  of  tender  before  action  brought. 
We  may  take  it,  therefore,  that  the  action  proceeded  upon  three 
defences ;  first,  nil  debet  as  to  all  except  £55  ;  secondly*  as  to  all  of 
that  £55»  except  £10,  a  tender  before  action  brought ;  and,  thirdly, 
a  plea  of  set-off  as  to  that  £10.  Accordingly,  upon  the  defence  of 
tender,  the  defendant,  in  conformity  with  the  old  Common  Law  rule, 
and  with  the  new  practice  under  the  75th  section  of  the  Common 
Law  Procedure  Act  (Ireland)  1853,  to  which  I  shall  presently 
advert,  paid  into  Court  the  sum  of  £45,  which  she  said  she  had 
tendered  before  action  brought.  The  plaintiff  filed  a  single  repli- 
cation traversing  the  alleged  set-off;  and  furnished  to  the  defendant, 
and  the  defendant  accepted,  two  issues,  namely,  whether  the  plain- 
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tiff's  replication  was  tnie?  and,  secondly,  whether  the  defendant  H.  T.  1862. 
was  indebted  to  the  plaintiff  in  any,  and,  if  any,  in  what  sum,  over  Tf^^*    ^ 
and  above  the  sum  of  £45  lodged  in  Court  by  the  defendant  ?     The      o'rorkb 
case  went  down  to  be  tried  upon  those  two  issues  only,  namely, 
whether  the  defence  of  set-off  was  well-grounded  ?  and  whether  the 
plaintiff  was  entitled  to  receive  from  the  defendant  anything  beyond 
the  sum  of  £45  tendered  and  lodged  in  Court  by  the  defendant  ? 

It  will  be  observed  that,  upon  these  pleadings,  the  plaintiff,  if  she 
wished  to  controvert  the  effect  of  the  tender,  might  have  replied, 
confessing  and  avoiding  the  tender ;  or,  if  she  wished  simply  to  deny 
the  fact  of  the  tender,  might  have  taken  issue  on  the  allegation  ot 
tender.  The  plaintiff,  however,  passed  by  the  plea  of  tender,  and 
took  issue  only  upon  the  other  pleas. 

The  sum  of  £45,  which  was  lodged,  on  the  plea  of  tender,  on  the 
12th  of  July  1861,  was,  on  the  26th  of  the  same  month,  drawn  out 
by  the  plaintiff,  who  then  gave  for  it  the  ordinary  receipt  in  these 
terms : — "  Queen's  Bench  office.  Received  from  the  Master  of  this 
**  Honorable  Court  the  sum  of  £45  sterling,  being  the  sum  lodged  in 
*'  the  Bank  of  Ireland,  in  the  name  of  the  said  Master,  to  the  credit 

"  of  this  cause.— Dated  this  26th  of  July  1861 £45." 

The  case  went  down  to  trial,  and  was  tried  before  me  at  the  last 
Summer  Assizes  at  Nenagh.  At  the  trial,  my  attention  was  not 
called  to  the  fact  that  no  issue  had  been  taken  on  the  plea  of  tender ; 
and  evidence  was  given,  upon  the  part  of  the  defendanH,  which  I 
would  not  have  received  if  my  attentipn  had  been  called  to  the 
absence  of  sucb  an  issue.  That  evidence  was  to  the  effect  that  this 
tender  had  been  made  on  two  different  occasions.  I  have  since  looked 
at  my  book,  and  find  that,  on  the  second  occasion  on  which  the 
tender  was  so  made,  the  defendant's  attorney  brought  the  precise  sum 
of  £45  with  him  in  bank  notes;  and  proof  was  given  that  an  uncon- 
ditional and  proper  tender  had  been  made  to  the  plaintiff  in  person, 
and  to  her  attorney,  and  refused.  The  trial  proceeded,  and  the 
plaintiff  recovered  a  verdict  for  £8  beyond  the  sum  lodged  in  Court. 
There  was  no  controversy  about  the  defendant's  right  to  set  off  the 
sum  of  £10 ;  so  that,  in  one  way  or  another,  the  plaintiff  obtained 
a  sum  of  £63,  namely,  the  £45  which  was  tendered  originally,  and 
lodged  in  Court  in  pursuance  of  the  plea  of  tender,  the  set-off  of 
£10,  and  £8  recovered  by  verdict.  The  plaintiff  admitted  the 
tender,  admitted  the  set-off;  and  I  observe  that,  at  the  trial,  the 
controversy  was,  whether,  over  and  above  the  sums  tendered  and 
set  off,  the  plaintiff  was  entitled  to  receive  any  further  sum  ? 
Accordingly,  upon  that  issue  going  to  the  jury,  the  plaintiff  r^coe- 
ered  a  sum  of  £8  beyond  those  sums,  out  of  the  balance  of  the  sum 
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H.  T.  1862.  of  £110  which  she  originallj  ckimed.    The  judgment,  as  entered 

C^uet^Beneh  ^^  ^j^^  posiea,  mns  as  follows: — "And  the  jury  found  for  the 

o'rorke      "plaintiff,  and  assessed  her  damages  to  £8  oyer  and  above  the 

^'  "  sum  of  £46  lodged  in  Court,  with  sixpence  for  costs.    Therefore, 

"  it  is  considered,  bj  the  Court  of  Queen's  Bench,  that  the  said 

"  Kate  O'Rorke  do  recover  against  the  said  Eliza  McDonnell  the  sunt 

"  of  £8  sterling,  with  sixpence  for  her  costs,  so  found  by  the  jury 

"  aforesaid,  together  with  £ for  costs  of  increase,  making  tog»- 

"  ther  the  sum  of  £ .**    If  this  case  is  to  be  determined  upon 

the  state  of  facts,  and  on  the  pleadings  as  they  came  before  (be 
Taxing-officer  of  the  Court,  in  the  first  instance,  it  would  seem 
beyond  controversy  that  the  plaintiff  had  recovered  but  £8,  and 
not  £45;  and,  accordingly,  that  judgment  had  been  given  for  the 
sum  of  £8  only.  But  it  was  said  that  this  view  was  too  narrow 
and  technical ;  for  that,  in  substance,  the  plaintiff  had  instituted 
her  action  to  recover  £63;  as  to  £10  only  of  which,  on  the  plea 
of  set-off,  she  had  failed,  but  that  she  had  actually  recovered  £45, 
and  £8  beyond  that  sum ;  so  that  the  result  of  the  whole  action  proved 
that  she  had  recovered  more  than  £20,  and  was,  in  consequence, 
entitled  to  get  full  costs ;  for  that  £63  had  been  recovered  by  force 
of  the  action,  and  that  the  recovery  of  a  sum  beyond  that  tendered, 
being  a  portion  of  the  same  demand,  had  the  effect  of  defeating  the 
tender  altogether — that  the  tender  was  thereby  negatived  and  made 
nought,  since  it  appeared  that  the  plaintiff  was  entitled  to  recover 
a  larger  sum  than  that  tendered,  showing  that  the  sum  tendered 
had  been  insufficient.  That  the  £55  was  due,  at  the  time  of  action 
brought,  there  was  no  controversy ;  but  it  is  a  different  question 
whether  the  action  was  maintainable  for  it.  It  was  also  said  that 
a  tender  is  no  bar  to  the  demand.  That  proposition  is  unques- 
tionably true;  and  great  stress  was  laid  upon  the  judgment  of 
Wightman,  J.,  in  the  case  of  Cooch  v.  Maltby  (a),  as  supporting 
that  view.  But  it  is  equally  true  that,  though  a  tender  is  not  a 
bar  to  the  demand,  still  it  is  a  defence  to  the  action.  Though, 
technically,  it  is  pleaded  in  bar  to  the  recovery  of  further  damages, 
yet  usage  and  experience  shows  us  that  a  tender,  either  of  the 
whole  or  df  a  part  of  the  sum  demanded,  is,  if  unanswered,  either 
pro  tantOf  or  to  the  whole  extent  of  the  demand,  a  good  defence 
to  the  action,  although  it  is  not  a  bar  to  the  demand.  We  must 
now  consider  the  nature  and  requirements  of  the  plea  of  tender. 
A  plea  of  tender  admits  that  the  plaintiff  has,  at  the  time  of  the 
tender,  a  well-founded  demand  for  a  certain  sum,  which  was  never 
controverted  by  the  defendant ;  for  the  plea  of  tender  must  aver 

(a)  23  L.  J.,  N.  S.,  Q.  B.,  305. 
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that  the  defendant  was  always  ready  to  pay  the  sum  tendered.    It  H.  T.  1862. 
is  of  the  very  essence  of  the  plea  of  tender  that  it  contains  this  ^^^  * 
nnequivocal  admission,  and  it  must  be  pleaded  with  the  toujoun      o'bokke 
prist.  We  find  too,  that,  in  addition  to  the  plea  of  tender  having  this 
distinctive  character,  the  defendant  is  bound  also,  and  forthwith,  to 
bring  the  money  into  Court,  ready  to  be  paid  to  the  plaintiff  at 
any  time  when  the  plaintiff  chooses  to  take  it.     This  must  be  done, 
because  the  plea  of  tender  is  an  admission  of  the  justness  of  the 
plaintiff's  demand,  and  contains  an  averment  that  the  defendant 
has  always  been  ready  to  pay  the  money.     Such  was  the  character 
of  this  plea  before  the  Common  Law  Procedure  Amendment  Act 
(Ireland)  1863,  and  sach  its  character  has  continued  to  be  since 
that  Act ;  and  I  never  could  understand  why,  in  respect  to  a  plea 
so  fair  and  just  in  its  essence,  the  law  has  always  been  so  much 
twisted  and  distorted  to  procure  its  technical  defeat.    However, 
the  Common  Law  Procedure  Amendment  Act  (Ireland)  1853,  fol- 
lowing out  the  pre-existing  practice,  by  its  75th  section  provided 
for  the  payment  of  money  into  Court,  in  either  of  two  cases.     The 
plaintiff,  it  enacts,  '*  may  pay  into  Court  a  sum  of  money  by  way 
«of  compensation  or  amends,   or  in  discharge  of  the  plaintiff's 
<<  demand,  or  upon  any  defence  of  tender.*'    But  the  two  things  are 
perfectly  distinct    When  he  pays  money  into  Court,  in  satisfaction 
of  the  plaintiff's  demand,  the  defendant  admits  not  only  a  right  of 
action  in  the  plaintiff,  but  a  right  on  the  part  of  the  plaintiff  to 
institute  and  prosecute  that  action  up  to  that  time ;  and  that  he  is 
obliged  to  put  in  a  plea  of  payment  into  Court,  which  he  pleads 
in  bar  to  the  further  maintenance  of  the  action.     The  same  section 
also  enables  the  defendant  to  pay  money  into  Court  upon  every 
defence  of  tender ;  and,  by  the  76th  section,  '^  the  plaintiff,  in  any 
*'  case  in  which  money  has  been  lodged  in  Court,  whether  in  dis- 
'*  charge  of  the  plaintiff's  demand,  or  on  a  defence  of  tender,"  is 
equally  entitled,  as  of  course,  to  draw  the  money  out  of  Court  at 
any  time  before  judgment  has  been  given  against  him.     Upon  a 
plea  of  payment,  the  plaintiff  may  take  out  the  money  in  full 
satisfaction  of  his  demand,  in  which  case  he  is  entitled  to  all  the 
costs  incurred  up  to  that  time;   or  he  may  take  it  out,  without 
accepting  it  in  full  satisfaction,  and  go  on  with  the  action — the 
question  for  the  jury  then  being,  whether  that  sum  was  sufficient 
to  satisfy  the  plaintiff's  demand  in  full?     "In  case   money  be 
"lodged  in  Court  upon  a  plea  of  tender,  and  the  plaintiff  shall 
"be  willing  to  accept  the  same  in  full  satisfaction  of  the  demand 
'*with  respect  to  which  the  tender  has  been  pleaded,"  the  49th 
General  Order  then  provides  that  "  the  defendant  shall  be  entitled 
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H«  T.  1862.  to  his  costs  of  suit,  so  far  as  relates  to  sach  demand."    If  the 
QKgen  g  Btnch  plaintiff  then  acquiesces  in  the  plea  of  tender,  he  may  take  the 
o*BOBKB      money  out  of  Court.    But  if  be  controverts  the  fact  of  the  tender, 
^     ^'  he  may  still  take  the  money  out  of  Court,  and  also  take  issue  on 

the  fact  of  the  tender,  that  is  to  say,  upon  the  allegation  that  the 
defendant  tendered  the  money.  Or,  if  the  plaintiff  seeks  to  confess 
and  avoid  the  tender,  he  may,  admitting  that  the  sum  which  is 
alleged  to  have  been  tendered  was  in  fact  tendered,  by  several 
modes  avoid  that  defence.  The  plaintiff  may  reply  that,  previous 
to  the  actual  tender,  he  made  a  demand,  and  that  the  defendant 
refused  to  pay  him.  Because  it  seems  to  be  an  established  principle 
that,  if  a  plaintiff,  who  has  a  just  claim,  makes  a  demand  for  pay- 
ment, with  which  the  defendant  refuses  to  comply,  the  defendant 
cannot  afterwards  avail  himself  of  a  plea  of  tender.  Again,  the 
plaintiff  may  reply  a  demand  and  refusal  subsequent  to  the  tender ; 
and,  there  is  yet  another  mode  still  of  avoiding  a  plea  of  tender, 
namely,  the  mode  prescribed  by  the  case  of  Dixon  v.  Clarke  (a). 
But,  in  fact,  the  replication  in  that  case  was  but  an  adoption  of  a 
form  to  be  found  among  the  old  precedents  of  replications  given  in 
3  Chitty  on  Pleading.  In  Dixon  v.  Clarke^  the  defendant,  as  to 
£5,  parcel  of  the  demand,  put  in  a  plea  of  tender,  the  replication  to 
which  was  that,  '^  Until  and  at  the  commencement  of  the  action,  a 
^'larger  sum  than  £5,  to  wit,  £13.  15s.,  part  of  the  money  in  the 
'*  declaration  mentioned  and  demanded,  was  due  from  the  defendants 
*'  to  the  plaintiff,  as  one  entire  sum^  and  on  one  entire  contract  and 
**  liability^  and  inclusive  of,  and  not  separate  or  divisible  from,  the 
«*  said  sum  of  £5 ;  and  the  same  being  a  contract  and  liability  by 
'^  which  the  defendants  were  liable  to  pay  to  him  the  whole  of  the 
'^  said  larger  sum  in  one  entire  sum,  on  request ;  and,  further,  that 
'*  after  the  said  larger  sum  became  due  as  aforesaid,  and  at  the 
"  making  of  tke  tender  aforesaid^  and  before  the  commencement 
''  of  this  suit,  and  while  the  whole  of  said  larger  sum  was  so  due,  as 
*<last  aforesaid,  and  while  the  same  remained  wholly  unpaid  and 
''  unsatisfied,  to  wit,  &c.,  the  plaintiff  requested  of  the  defendants 
'*  the  said  larger  sum,  of  which  the  £5  in  the  plea  mentioned  was 
*<then  such  indivisible  parcel,  as  aforesaid;  yet,"  &c.  To  that 
replication  to  the  plea  of  tender  a  demurrer  was  taken;  and  the 
question  was,  whether,  upon  that  allegation  that  the  larger  sum 
of  £13.  15s.  was  due,  cu  one  entire  sum^  and  on  one  entire  con- 
tract  afid  liability^  the  plaintiff  was  entitled  to  give  his  request 
and  the  defendants'  refusal  to  pay  the  whole  sum,  as  a  good  answer 
to  the  plea  of  tender  of  part  of  the  debt  ?   The  argument  proceeded ; 

(a)  5  C.  B.  3«6. 
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and  the  judgment  of  the  Court  was,  consistently  with  earlier  author*  H.  T.  1862. 
ities  and  established  precedents,  that  it  was  a  good  answer  to  the  plea  Q^^^'^-g^y^ 
of  tender,  which  the  plaintiff  had  thereby  avoided.    In  truth,  the      o'borke 
decision  in  Dixon  v.  Clarke^  though  apparently  in  conflict  with,  yet  ^* 

in  substance  followed,  the  case  of  Hesketh  v.  Fawceti  (a),  in  which  case 
a  replication  similar  in  fi>rm  was  held  defective.  That  replication, 
however,  though  it  had  averred  that  the  larger  sum  in  the  decla- 
ration mentioned  was  part  of  the  same  cause  of  action  as  the  money 
tendered,  yet  had  omitted  to  aver  that  it  was  due  as  pari  of  one 
entire  sum  and  on  one  entire  contract  and  liability.  It  simply 
averred  that  the  larger  sum  was  part  of  the  same  cause  of  action. 
The  plaintiff  was  allowed  liberty  to  amend  his  defence,  if  he  thought 
fit;  but  judgment  was  given  against  him  on  the  demurrer,  upon  the 
ground  that  the  averment  *'  that  the  larger  sum  was  part  of  the  same 
cause  of  action  "  was  not  equivalent  to  the  allegation  that  it  was  due 
as  one  entire  sum  and  on  one  entire  contract  and  liability ;  and  the 
distinction  was  said  to  be  very  obvious,  because  several  sums  may 
constitute  but  one  cause  of  action.  I  have  called  attention  to  these 
cases,  and  to  the  nature  of  a  plea  of  tender,  with  a  view  to  the  better 
understanding  of  the  record  in  the  present  case;  and  now  refer  again 
to  the  pleadings.  The  sum  tendered  (£45)  was  only  a  portion  of 
the  sum  which  admittedly  was  due ;  for  it  is  observable  that  the 
defendant  accompanied  the  plea  of  tender  of  that  sum  with  a  plea  of 
a  set-off  of  a  further  sum  of  £10.  That  plea  of  tender  the  plaintiff 
met,  not  by  negativing  the  fact  of  tender — not  by  confessing  and 
avoiding  the  tender — not  by  a  traverse  of  the  tender,  or  by  a 
replication  of  a  prior  or  subsequent  demand,  and  refusal  of  payment, 
or  that  the  sum  tendered  was  only  a  portion  of  a  larger  sum  due  as 
one  entire  sum  upon  one  entire  contract,  but  by  a  course  of  proceed- 
ing which  is  simply  a  confession  of  the  tender,  and  equivalent  to  the  * 
entering  of  a  nolle  prosequi  upon  that  plea ;  for  she  took  the  money 
lodged  out  of  Court,  and  offered  no  issae  on  the  plea  of  tender ;  but 
took  two  issues — one  upon  the  plea  of  set-off,  and  the  other  upon 
that  plea  which  I  have  shown  to  be  equivalent  to  the  old  plea  of  nil 
debet.  Therefore,  the  fact  of  the  tender  of  a  sum  of  £45  was  not  in 
controversy  in  the  action.  The  plaintiff's  right  to  that  sum  never 
was  contested.  It  had  been  offered  to  her  before  action  brought. 
It  was  brought  into  Court  under  such  defence  as  entitled  her  to  get 
it  out  of  Court,  even  if  she  had  been  nonsuited ;  and  she  was  further 
entitled  to  avoid  the  actual  tender  by  demanding  the  whole  sum  after 
the  tender,  if  she  had  thought  fit  so  to  do.  However,  the  plaintiff 
did  none  of  these   things,  but  adopted  the  course  which  I  have 

(a)  UMee.  &W.356. 
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H.  T.  1862.  pointed  out;  and,  even  if  there  was  no  authority  on  the  snbjecty 
vjueens^    enc    ^^^  j  ^^  obliged  to  determine  this  case  upon  the  cause  of  action 
o'rorks      stated  upon  the  pleadings,  upon  the  judgment  entered  on  the />o«/«a, 
^'  upon  the  course  pursued,  upon  reason  and  principle,  and  upon  the 

words  of  the  Common  Law  Procedure  Act  (Ireland)  1856,  ,8.  97, 
my  determination  would  be,  that  the  plaintiff  had  reec/vered  no 
greater  sum  than  the  £8,  which  was  the  only  thing  in  controversy 
in  the  action,  and  not  the  £45.  If  the  defence  of  tender,  before 
action  brought,  had  been  pleaded  to  the  whole  of  the  plaintiff's 
demand — if,  in  place  of  a  defence  of  tender  of  £45,  it  had  been  a 
defence  of  tender  of  £53,  before  action  brought,  and  the  action  had 
gone  down  to  trial  upon  that  state  of  the  pleadings,  and  the  issue 
had  been  found  for  the  defendant,  that  the  tender  was  sufficient, 
what  would  then  have  been  the  plaintiff's  course?  Why,  although 
the  defendant  would,  in  that  case,  have  pleaded  what  was  not  indeed 
a  bar  to  the  action,  but  a  defence  to  the  entire  cause  of  action,  upon 
which  a  verdict  in  her  favor  entitled  her  to  judgment,  and  to  all 
costs,  yet  the  plaintiff,  nevertheless,  would  have  got  the  whole  sum 
which  had  been  brought  into  Court. 

There  are,  however,  decisions  of  great  weight  on  both  sides  of 
the  question,  which  are  entitled  to  the  most  careful  consideration, 
before  judgment  can  be  given  on  this  question.  The  case  to 
which  the  plaintiff's  Counsel  principally  directed  our  attention, 
and  on  which  he  strongly  relied,  was  Crosse  v.  Seaman  (a),  which 
will  be  found  reported  more  at  large,  2  Lowndes,  Max.  Sf  PoL 
Pr.  Cas.y  p.  273.  It  was  an  action  of  debt,  brought  to  recover 
£26.  Is.  5d..  The  defendant  pleaded,  except  as  to  £7.  15s.  Od., 
never  indebted ;  secondly,  except  as  to  £7.  15s.  Od.,  payment;  and 
thirdly,  as  to  £7.  15s.  Od.,  tender  and  payment  into  Court.  The 
plaintiff  joined  issue  on  the  first  plea,  traversed  the  second,  and, 
admitting  the  tender,  entered  a  nolle  prosequi  as  to  the  £7.  I5s.  Od. 
The  action  was  one  of  contract ;  and  the  plaintiff  had  a  verdict  for 
£18.  6s.  5d.  If  he  was  entitled  to  add  to  that  sum  the  sum  ten- 
dered, be  had  recovered  in  the  action  a  sum  of  £26.  Counsel  then 
moved  for  a  rule  to  enter  a  suggestion  upon  the  roll,  to  deprive 
the  plaintiff  of  costs,  under  the  10  &  11  Vic.  (Loc.  Sf  Per. J,  c.  71, 
s.  113,  commonly  called  the  "London  Small  Debts  Act."  In  the 
course  of  the  argument,  the  true  point  was  suggested  by  the  Court. 
Cresswell,  J^  said : — "  The  plaintiff  was  entitled,  at  the  time  when 
*'  he  brought  the  action,  to  £26.  For  that  sum  he  could  not  have 
"  sued  in  the  local  Court.  The  action  was,  therefore,  well  brought 
"  in   this  Court."      Again,  the  same  learned  Judge  interrupted 

(a)  10  C.  B.  884. 
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Counsel,  and  asked,  ''  How  does  this  case  differ  from  the  case  of  H.  T.  1862. 
"a  set-off?  A  defendant  is  not  bound  to  plead  a  set-off;  and  the  ^^'*^^f* 
^^  plaintiff  cannot  tell  whether  he  will  do  so  or  not :  so  here,  how  o'bobke 
*'  could  the  plaintiff  tell  that  you  intended  to  plead  a  tender  ?  "  Also,  ^  ^' 
Jervis,  C.  J.,  said,  in  his  judgment — *'^  The  plaintiff  was  entitled  to 
"  upwards  of  £20 ;  and  he  could  not  have  recovered  his  debt  in  the 
*'  local  Court."  Now,  when  I  heard  that  case  cited,  I  thought  that 
it  had  proceeded  upon  the  second  branch  of  the  statute,  namelj,  that 
the  plaintiff  had  recovered  more  than  £20.  It  did  not,  however, 
proceed  upon  that  ground,  but  upon  this,  that,  at  the  time  of 
action  brought,  the  plaintiff's  demand  amounted  to  more  than  £20 ; 
and  that,  from  ihe  amount  of  the  demand,  he  could  not,  at  that  time, 
have  instituted  an  action  in  the  local  Court,  under  the  London 
Small  Debts  Act,  which  could  only  have  operation  in  cases  in 
which  the  demand  was  for  a  sum  less  than  £20.  I  am  thus 
particular  in  calling  attention  to  the  case  of  Crosse  v.  Seaman^ 
because,  whether  correctly  decided  or  not,  it  is  a  simple  decision 
that,  at  the  time  of  instituting  the  action,  the  plaintiff  had  a  demand 
for  more  than  £20,  and,  therefore,  could  not  have  sued  in  the 
Inferior  Court.  But  the  inapplicability  of  that  case  to  the  one 
now  before  us  will  be  better  shown  by  the  case  of  Woodhams 
V.  Newman  (a),  in  which  the  question  arose  under  the  same  Act ; 
and,  the  defendant  having  pleaded  a  set-off,  which  reduced  the 
plaintiff's  demand  below  £20,  it  was  held  that  the  plaintiff  was 
nevertheless  entitled  to  full  costs,  because,  at  the  time  of  action 
brought,  his  demand  was  for  a  sum  greater  than  £20;  so  that 
he  could  not  have  maintained  his  demand  in  the  local  Court; 
I  and  the  circumstance  that  his  demand  was  cut  down  below  £20, 
by  a  plea  of  set-off,  would  not  enable  him  to  sue  in  the  local 
Court,  and  that,  therefore,  he  was  entitled  to  full  costs.  It  is 
not  for  me  to  say  whether  each  of  those  cases  was  well  decided 
in  the  particular  instance.  Their  bearing  on  the  present  case  is 
simply  that,  in  Crosse  v.  Seaman^  the  Court  of  Common  Pleas 
in  England  held  that  a  sum  tendered  before  action  brought  was, 
nevertheless,  a  portion  of  the  plaintiff's  original  demand,  disen- 
titling him  to  sue  in  the  Court  below.  As  to  Woodhams  v. 
Newman^  I  only  say  that  it  is  no  authority  on  the  present  question : 
because  there  is  no  doubt  that,  under  the  Common  Law  Proce- 
dure Act,  if  a  plaintiff's  demand  is  reduced  by  a  set-off  under 
£20,  he  is  thereby  disentitled  to  costs.  Crosse  v.  Seaman  was 
relied  upon  as  overruling  Dixon  v.  Walher.  The  plaintiff's  Coun- 
sel, passing  from   Crosse  v.  Seaman^   principally  relied  on  (as 

(a)  7  C.  B.  654. 
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H.  T.  1862.  being  a  case  directly  in  point)  Cooch  v.  MaUby{a)^  which  was 
Qt<ggii'8  Bench  ^  decision  of  Wightman,  J^  sitting  alone.     That  action  was  brought 
o'borke      to  recover  a  sum  over  £20,  namely,  £31.  5s.  8d. ;  and  the  defendant 
pleaded,  except  as  to  £23.  5s.  8d.,  never  indebted,  and  a  set-off; 
and,  as  to  the  sum  of  £23.  5s.   8d.,  a  tender.     To  the  plea  of 
tender,  a  replication,  by  way  of  traverse,   was  filed.     The  case 
was  referred  to  arbitration ;  and  the  arbitrator  found  the  issue  for 
the  defendant,  that  he  had  tendered  a  sufficient  sum.     Upon  the 
other  issues  the  arUtrator  found  for  the  plaintiff,  £3.  Is.  3d.,  on 
the  first  issue;  so  that,  if  the  sum  tendered  was  to  be  considered 
as  recovered  in  the  action,  the  plaintiff  had  recovered  £26  alto* 
gether.     The  arbitrator,  holding  that  he  had  authority  under  the 
order  of  reference  so  to  do,  certified  that  the  cause  was  a  proper 
one  to  be  tried  before  a  Judge  of  one  of  the  Superior  Courts; 
and  the  Master  thereupon  taxed  the  costs  on  the  higher  scale. 
But,  whatever  effect  the  certificate  may  have  had,  Wightman,  J., 
in  giving  judgment,  did  not  take  it  into  account ;  and  the   case 
was  decided  as  if  the  certificate  had  not  been  given.    The  case 
came  before  Wightman,  J.,  upon  a  motion  to  show  cause  against 
a  rule  nisi  to  review  the  Master's  taxation.      The  question  arose 
upon  the  directions  given  to  the  Taxing-officers  in  one  of  the 
General  Orders,  whereby  it  was  provided  that, ''  In  all  actions  of 
*'  contract,  other  than,  &c.,  where  the  sum  recovered,  or  paid  into 
*'  Court,  and  accepted  by  the  plaintiff  in  satisfaction  of  his  demand, 
<<  or  agreed  to  be  paid  on  the  settlement  of  the  action,  shall  not 
'*  exceed  £20  (without  costs),''  the  plaintiff  should  recover  costs 
only  on  the  lower  scale,   unless  the  Judge  certified  that  it  was 
a  proper  case  to  be  tried  in  one  of  the  Superior  Courts.    I  have 
adverted  to  the  words  of  that  Greneral  Order,  because  they  are 
similar  in  effect  to  the  words  of  the  Common   Law  Procedure 
Amendment  Act  (Ireland)  1856,  s.  97 ;  so  that  the  case  of  Cooch 
V.  Maltby  is  a  direct  authority  in  favor  of  the  present  plaintiff. 
Wightman,  J.,  after  hearing  the  argument,  and  adverting  to  the 
case  of  Dixon  v.    Walker^  which  he  admitted  to  be  an  authority 
directly  against  his  opinion,  went  on  to  state: — *'But  it  appears 
'^  to  me  that  there  is  a  ground  which  does  not  seem  to  have  been 
"  adverted  to  in  the  cases  cited — certainly  not  in  Dixon  v  Walker^ 
^'  which  seems  to  me  to  be  decisive  of  the  question — and  that  is,  the 
'*  nature  of  a  plea  of  tender.    Now,  a  plea  of  tender  is  not  in  bar  of 
'*  the  action.     The  language  of  a  plea  of  tender  is — *  that  the  plain- 
'*  tiff  ought  not  to  have  the  action  to  recover  more  than '  the  sum 
<<  tendered.    The  plaintiff  is  entitled  to  have,  at  all  events,  that 

(a)  23  Law  Jour.,  N.  S.,  Q,  B.,  805. 
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'^  amount.  There  is  a  case  which  has  not  been  adverted  to — Oilei  H.  T.  1862. 
"v.  HarHB  {a\  which  seems  precisely  in  point.  There  it  is  said—  ^^'*^^ 
'' '  Though  a  tender  is  made,  and  the  plaintiff  refuses  the  money,  yet 
"  *  the  tender  cannot  be  pleaded  in  bar  of  the  action ;  neither  in  debt 
*'  *  nor  assumpsit,  but  in  bar  of  the  damages  only ;  for  the  debtor 
**^ shall,  neyertheless,  pay  his  debt.'"  Therefore,  Wightman,  J., 
after  citing  that  case,  proceeds  to  say — ^'It  seems  to  me  that  the 
^'plaintiff  recovers  in  the  action  not  only  the  sum  beyond  the 
« amount  tendered,  but  that  amount  also.  I  give  no  opinion' 
''respecting  the  effect  of  a  plea  of  set-off;  and  I  treat  this  case 
*'  as  if  there  had  been  no  certificate  of  the  arbitrator  with  respect 
'*  to  the  costs.''  That  judgment  is  quite  in  point,  and  is  based  upon 
the  nature  of  the  plea  of  tender — ^that  it  is  not  pleaded  in  bar  to  the 
action.  The  plea  of  tender  is  only  a  defence  against  the  recovery  of 
a  further  sum  of  money.  But  the  learned  Judge  seems  to  me  to 
have  lost  sight  of  the  principle  that  the  plea  of  tender,  though  tech- 
nically it  is  not  a  bar  to  the  action,  is  a  defence  to  the  action ;  and 
that  the  defendant,  when  he  succeeds  upon  that  plea,  succeeds 
entirely,  and  get  his  costs.  Again,  we  have  the  case  of  Hughes 
V.  Guinness  {b\  which  was  strongly  relied  on  for  the  plaintiff. 
It  was  a  decision  of  the  Court  of  Common  Pleas  in  this  country. 
The  action  was  brought  upon  a  special  contract.  The  defendant 
simply  lodged  £6  in  Court,  but  not  upon  a  plea  of  tender.  At 
the  trial  the  plaintiff  got  a  verdict.  Therefore,  he  could  not  have 
accepted  the  sum  lodged  in  full  satisfaction  of  his  demand,  but 
must  have  gone  on  to  trial  upon  the  issue  whether  £6  was 
sufficient  to  satisfy  his  demand;  and,  if  not,  what  sum  beyond 
that  lodged  would  be  sufficient  for  that  purpose?  The  verdict 
was  given  for  £16 — that  is  to  say,  that  the  plaintiff  was  entitled 
to  recover  in  the  action  £16  and  £6.  The  report  then  states 
the  decision  of  the  Taxing-master,  who  allowed  the  plantiff  full 
costs  on  the  issues  found  for  him;  and  the  argument  then  pro- 
ceeds upon  the  Common  Law  Procedure  Act  (Ireland)  1853,  s.  243, 
which  gave  only  half  costs  where  the  plaintiff  in  such  an  action 
recovered  less  than  £20.  A  number  of  cases  were  cited;  and, 
in  the  course  of  the  discussion,  it  appeared  that  *'  the  officer  of 
^'the  Court  here  mentioned  that  the  £6  lodged  in  Court  not 
''having  been  drawn  out  by  the  plaintiff  judgment  had  been 
'^marked  for  £22."  The  Court  thereupon  "directed  the  officer 
"that,  for  the  future,  judgment  in  such  cases  should  be  marked 
''  only  for  the  sum  found  by  the  jury  over  and  above  the  amount 
"lodged  in  Court,  whether  drawn  out  or  not"     Monahan,  C.  J., 

(a)  1  Lord  Bay.  254.  («)  4  Ir.  Com.  Law  Bep.  314. 
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H.  T.  1662.  delivered  the  jadgment  of  Uie  Court;  and,  after  stating  the  (erma 
^^^1\^^  of  the  motion,  and  the  facts  of  the  case,  proceeded  thus:— "Now, 
o'bobks  «^q  question  is,  has  the  plaintiff,  according  to  the  true  construe- 
m'doiiii  ll.  "^^°  ^^  *^®  section,  recovered  less  than  £20?  It  has  been  argued 
'*  that,  whatever  the  facts  may  be  which  prevent  a  plaintiff  from 
^*  getting  judgment  for  more  than  £20,  if,  in  point  of  fact,  he  has 
''obtained  a  judgment  for  a  sum  less  than  £20,  he  is  only  entitled, 
'*  under  the  243rd  section  of  the  Common  Law  Procedure  Act  1863, 
'*  to  half  his  ordinary  cofets.  That  astute  argument  goes  this  length, 
*'  that,  although  the  plaintiff  should  get  everything  which  he  seeks 
''by  his  summons  and  plaint,  being  an  amount  over  £20,  still  he 
"ought  not  to  get  his  full  costs,  because  part  of  the  sum  recovered 
"  was  money  lodged  in  Court,  and  part  was  recovered  by  the  verdict 
"  of  a  jury.  We  are  of  opinion  that  such  a  view  is  not  in  accord- 
^  ance  with  the  true  construction  of  the  Act.  We  think  that  the 
"  meaning  of  the  24drd  section  is,  that  if  the  plaintiff,  in  an  action 
"  on  a  contract,  ^recover  by  force  of  his  action^  whether  by  the  ver- 
"dict  of  a  jury  or  not,  a  sum  not  less  than  £20,  he  is  entitled  to 
"  his  full  costs  of  suit ;  and,  accordingly,  in  the  present  case,  the 
"  plaintiff  is  so  entitled."  The  very  statement  of  that  case  shows 
that,  however  general  the  language  of  the  Court  may  have  been, 
and  however  proper  it  is  to  be  considered  as  affording  an  argument 
for  the  plaintiff  here,  yet  that  that  case  is  no  authority  whatever  as 
a  decision  upon  the  question  which  we  have  to  determine ;  because 
the  plaintiff  here  had,  at  the  time  of  action  brought,  not  only  a 
demand  for  over  £20,  but  also  a  demand  for  which  he  had  a  right  to 
institute  an  action ;  and  the  defendant,  confessing  that  the  plaintiff 
had  a  right  to  institute  that  action,  brings  into  Court  a  sum  of 
money  upon  a  defence  of  tender.  From  the  time  of  making  the 
tender,  the  defendant  confesses  that  the  plaintiff  had  a  right  to 
the  amount  tendered.  But  that  tender,  if  found  for  the  defendant, 
amounts  so  far  to  a  defence  to  the  action,  and  disentitles  the  plaintiff 
to  his  costs.  Besides,  here,  where  the  plaintiff  proceeds  after  a  defence 
of  tender,  it  is  manifest  that  he  does  not  recover  the  money  lodged 
hif  force  of  the  action^  because  it  never  has  been  in  dispute ;  and 
what  is  reiCovered  is  only  the  sum  obtained  beyond  that  tendered. 
Such  were  the  authorities  relied  on  for  the  plaintiff. 

On  the  other  hand,  the  defendant  relied  on  two  authorities — 
JHxon  V.  Walker  (a),  which  unquestionably  is  directly  in  point  It 
was  decided,  in  the  year  1840,  by  Alderson,  B.,  sitting  alone;  and 
it  is  supposed  to  have  been  overruled  by  Croue  v.  Seaman  and 
Cooeh  V.  Maltby.    It  was  an  action  of  debt  for  more  than  £20. 

(a)  7  M.  &  W.  214. 
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As  to  part  of  the  demand,  the  defendant  pleaded  a  tender  before  BL  T.  1862. 
action  brought;  and,  as  to  the  residue  of  the  demand,  nunquam  ^?^*r*^ 
indebitatus.  The  plaintiff  took  the  sum  lodged  out  of  Court,  and  o'bobke 
entered  a  nolle  prosequi  as  to  that  amount.  At  the  trial,  the 
plaintiff  got  a  verdict  for  the  balance  of  his  demand,  £13.  The 
Master  allowed  the  plaintiff  his  costs,  according  to  the  ordinary 
scale ;  and,  upon  motion  bj  the  plaintiff,  showing  cause  against  a 
rule  nisi  to  review  the  decision  of  the  Master,  the  question  was, 
whether  the  plaintiff  had  recovered,  as  well  the  sum  tendered  as  the 
sum  for  which  he  had  got  a  verdict  ?  Alderson,  B.,  said : — **  I  think 
**  the  rule  must  be  absolute  for  reviewing  the  taxation.  The  cases 
^  of  set-off  which  have  been  cited  govern  the  present — ^indeed  they 
''are  stronger;  because  there  it  is  in  the  option  of  the  defendant 
''  to  set  off  his  counter-claim  or  not.  Therefore,  the  plaintiff  must 
*'  bring  his  action  for  the  whole  of  his  demand ;  yet,  in  the  two  cases 
''cited,  it  was  taken  for  granted  that  the  plaintiff's  right  of  action  is 
"  defeated  to  the  extent  of  the  set-off,  and  that  the  '  sum  recovered ' 
"in  the  action  is  only  the  balance.  A  multo fortiori^  the  plaintiff 
"  here  is  defeated  to  the  extent  of  the  money  tendered ;  and  the  sum 
"  recovered  is  only  the  surplus.  Those  cases,  therefore,  must  govern 
"  the  present.  I  am  not,  however,  to  be  considered  as  deciding  that 
"  money  paid  into  Court  after  action  brought  is  not  part  of  the  sum 
"  recovered ;  but  only  that,  where  the  payment  or  tender  amounts 
"to  matter  of  defence  pro  tanto^  the  sum  recovered  is  only  the 
"  difference."  The  very  statement  of  that  case  shows  that,  whatever 
its  value  may  be  as  an  authority,  it  is  precisely  in  point.  If,  there- 
fore, the  case  rested  there,  we  should  have  to  determine  between  the 
decisions  of  Alderson,  B.,  and  Wightman,  J.  There  is,  however, 
another  authority  of  still  greater  weight,  which  was  mentioned 
during  the  argument — I  allude  to  the  case  of  James  v.  Vune  (a), 
which  was  decided  so  recently  as  the  year  I860,  and  seems  to  be 
the  latest  case  upon  this  subject.  The  declaration,  in  that  case, 
contained  counts  for  goods  sold  and  delivered,  work  and  service 
done,  and  materials  provided,  use  and  occupation,  and  upon  accounts 
stated.  Plea,  except  as  to  £26.  lOs.  6d.,  parcel,  &c.,  never  indebted ; 
secondly — as  to  the  said  sum  of  £26.  10s.  6d.,  a  tender  before  action. 
At  the  trial,  it  appeared  that  the  action  was  brought  to  recover 
two  sums  of  £24.  8s.  lOd.  and  £4.  10s.  6d;  and  the  jury  found,  as 
to  £26  10s.  6d.,  that  the  defendant  did  tender  that  sum,  and  the 
plaintiff  refused  to  accept  it,  and  that  it  was  not  enough,  by  £2.  8s. 
lOd.,  to  satisfy  the  claim  of  the  plaintiff.  The  Judge  refused  to  cer- 
tify that  the  cause  was  a  proper  one  to  be  tried  before  him ;  and, 

(a)  29  Law  Jonr.,  N.  8.,  Q.  B.,  160. 
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H.  T.  1862.  upon  taxation,  the  Master  decided  that  the  plaintiff  was  entitled  to 

vgMcwjxjgiww  ^^^^  ^^^  ^1^^  higher  scale,   and  taxed  them  accordingly.     The 

o'roskb     defendant's  Counsel  obtained  a  rule  ni$i  to  review  the  Master's 

^      ^'  taxation;  and,  upon  showing  cause  against  that  rule,  the  question 

depended  upon  this,  whether  the  plaintiff  had  reeavered  the  sum 

tendered,  as  well  as  the  sum  obtained  by  the  verdict?     No  case 

was  made  that  the  sum  tendered  was  portion  onlj  of  a  larger  sum ; 

but  the  case  was  a  simple  denial  of  the  tender. 

In  the  course  of  the  argument,  Hill,  J.,  stopped  Counsel,  and  put 
this  case: — "Suppose  an  action  was  brought  for  £50,  and  the 
«  defendant  pleaded  simply  a  plea  of  tender,  and  that  he  brought  the 
<(  money  into  Court.  Supposei  also  that  the  jury  found  their  verdict 
"  upon  the  plea  for  the  defendant.  The  judgment  must  be  for  the 
** defendant,  with  costs;  the  plaintiff  could  not  have  judgment." 
And  Cockbum,  C.  J.,  added: — ''If  the  tender  covers  the  whole 
amount  sued  for,  the  plaintiff  gets  no  judgment  at  all."  Hill,  J., 
put  that  case,  to  test  whether  it  could  be  truly  said  that  the  sum 
which  was  the  subject  of  the  plea  of  tender  could  be  truly  said  to 
be  reeavered  in  the  action  ?  Then  Crorapton,  J.,  said : — "In  the  old 
''  times  of  pleading  ore  tenus^  the  defendant  would  bring  the  money 
"  in  a  bag  into  Court,  and  would  say,  *  Here  it  is.  I  have  always 
"  been  ready  and  willing,  and  have  offered  to  pay  it.'  So  now  he 
''delivers  it  to  the  officer  of  the  Court,  and  you  cannot  get  judgment 
**for  it."  Crompton,  J.,  after  a  littie  time,  again  intervened  in 
another  part  of  the  argument,  and  asked — "  If  he  takes  the  money, 
"what  can  he  have  judgment  for  ?  Quoad  so  much,  he  cannot  have 
"judgment."  Hill,  J.,  added — "  If  the  money  was  tendered  to  you, 
"  the  action  could  not  be  necessary  to  enable  you  to  get  it.  The 
"  action  must  be  treated  as  being  brought  for  the  excess  above  the 
"  sum  tendered."  Now  after  these  observations  of  the  Court,  I  think 
it  is  obvious  that  the  verjf  point  for  their  decision  was,  whether  the 
Court  could  treat  the  sum  of  £26.  10s.  6d.,  which  was  the  subject  of 
the  plea  of  tender,  which  was  found  for  the  defendant,  as  recovered 
by  the  plaintiff  in  the  action  ?  Cockbum,  C.  J.,  delivered  the  judg- 
ment of  the  Court.  But,  before  I  read  his  judgment,  I  should 
observe  that,  during  the  argument  of  the  present  case,  an  effort  was 
made  to  distinguish  it  from  Jamee  v.  Vane,  and  to  show  that  the 
latter  case  was  no  authority  for  the  present  defendant. — [The 
learned  Judge  then  read  the  judgment  of  Cockbum,  C.  J.,  and 
resumed.] — Now  the  Lord  Chief  Justice  there  pointed  out  the  tme 
distinction  between  the  two  classes  of  cases.  But  it  is  not  to  be 
forgotten  that  the  plaintiff,  if  he  relies  upon  the  fact  that  the  tender 
was  vitiated  because  the  sum  tendered  was  only  a  portion  of  a  larger 
sum  due  upon  one  entire  contract,  indivisible  and  payable  in  one 
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entire  sum,  most  reply  that  specially,  so  as  to  avoid  the  plea  of  H.  T.  1862. 

tender [The  learned  Judge  then  read  the  remainder  of  the  judg-  ^y^"'*  ^^^ 

ment  in  James  v.  Vane^  and  proceeded.] — Arguments  were  raised  at      o'robke 
the  Bar  here  to  distinguish  that  case  from  the  present,  and  so  to  ^' 

detract  from  its  authority.  With  some  Members  of  the  Bench 
those  arguments  had  great  weight.  But,  in  my  humble  judgment, 
that  case  is  so  precisely  in  point,  that  it  is  idle  to  attempt  to 
distinguish  it  from  the  present.  It  may  have  been  erroneously 
decided;  but  to  distinguish  it  from  the  present  case,  upon  any 
substantial  ground,  I  hold  to  be  impossible. 

I  have  said  that,  if  the  present  case  stood  denuded  of  all  authority, 
still,  upon  principle,  my  judgment  would  be  in  favor  of  the  defend- 
ant, upon  the  construction  of  the  word  *'  recover  "  in  the  Common 
Law  Procedure  Act  (Ireland)  1856,  s.  97 ;  and  I  am  now  to  say 
whether  my  judgment  is  shaken  by  the  authorities  adverse  to  that 
view.  No  doubt,  those  authorities  are  entitled  to  great  respect. 
But  they  are  encountered  by  two  express  decisions — one  of  Alder- 
son  B.,  in  Dixon  v.  Walker ^  while  the  judgment  of  Wightmau,  J., 
in  Cooch  V.  Maltby,  has  been  expressly  overruled  by  the  later 
decision  of  the  Court  of  Queen's  Bench  in  England,  in  the  case  of 
Jamee  v.  Vane.  That  case  was  decided  soundly  upon  the  con- 
struction of  similar  words  occurring,  though  not  in  a  statute,  yet  in 
a  General  Rule  of  the  Courts,  and  decided  moreover  consistently 
with  the  common  sense  view  that  the  subject-matter  in  controversy 
is  not  the  sum  tendered.  I  am  supported  in  this  view  by  the  form 
of  the  judgment  recovered  in  this  action,  and  which  the  plaintiff  has 
entered  up.  This  is  not  a  question  of  what  occurred  at  the  trial, 
nor  are  we  entitled  to  take  into  consideration  anything  that  occurred 
there,  for  no  motion  to  enter  a  suggestion  on  the  roll  is  necessary 
in  this  country.  It  appears,  by  the  judgment  in  this  case,  th^t  the 
plaintiff  has  recovered  less  than  £20 ;  and  this  view  is  strengthened 
by  the  fact  that  the  plaintiff  took  the  money  out  of  Court,  and,  by 
passing  by  the  plea  of  tender,  without  joining  issue  thereon,  con- 
fessed, or  at  least  admitted,  the  sufficiency  of  the  tender,  and  then 
entered  up  judgment  for  a  sum  of  £8  only. 

As  to  the  case  of  Crone  v.  Seaman,  it  is  observable  that  no  ques- 
tion arises  here  (as  distinguishing  that  case  from  the  present), 
whether  the  action  might  originally  have  been  brought  in  the 
Civil-bill  Court*  The  question  here  is,  not  whether  the  case  is 
within  the  jurisdiction  of  the  Civil-bill  Court ;  for  there  are  cases 
in  which  the  plaintiff  could  not  sue  in  the  Civil-bill  Court,  and 
plaintiff,  if  he  recovered  less  than  £20,  would  lose  his  costs  ;  as,  for 
instance,  if  his  debt  was  £50,  but  reduced  by  a  defence  of  set-off 
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H.  T.  1862.  below  £20 ;  and,  again,  there  are  many  cases  in  which  the  plaintiff 
Queen* t  Batch  .^  entitled  to  full  costs,  even  though  the  sum  of  £20  be  not  recovered 
o'jtoRKE      by  him,  and  both  parties  resided  within  the  jurisdiction  of  the  Civil- 
bill  Court.    But  the  question  here  is,  did  the  plaintiff  recover  less 
than  £20? 

It  was  said,  during  the  argument,  that  a  decision  in  defendant's 
favor  would  be  full  of  hardship.  But,  in  truth,  these  cases  of  hard- 
ship are  beside  the  question  as  to  the  construction  of  the  statute,  if 
the  statute  is  clear  and  free  from  doubt.  They  may  indeed  test  the 
arguments,  but,  beyond  that,  are  fraught  with  danger,  and  calculated 
to  mislead.  I  may  say  too  that,  in  the  great  number  of  cases,  all 
hardship  is  provided  against  in  this*  way — the  Common  Law  Pro- 
cedure Amendment  Act  (Ireland)  1856,  s.  97,  under  which  the 
question  in  the  present  case  arises,  provides  against  the  hardship, 
and  puts  these  imaginary  hardships  out  of  the  case.  That  section 
provides  that  a  plaintiff  shall  get  full  costs  if  the  Judge  who  pre- 
sides certifies  that  the  case  was  a  proper  one  to  be  tried  in  one  of  the 
Superior  Courts ;  or,  in  case  the  action  does  not  go  down  to  trial, 
if  the  Court  or  a  Judge,  upon  motion,  shall  make  an  order  to  the  like 
effect.  No  doubt,  that  is  not  a  complete  answer  to  the  argument 
from  inconvenience  and  hardship,  because  giving  or  withholding  the 
certificate  is  left  a  matter  of  judicial  discretion.  I  must  say  that  i^ 
in  the  present  case,  an  application  had  been  made  to  me  at  the  trial, 
I  would  most  unhesitatingly  have  refused  to  certify  that  the  case 
was  a  proper  one.  to  be  tried  in  a  Superior  Court.  The  plaintiff 
was  a  poor  woman,  struggling  to  maintain  herself  by  making 
dresses.  The  defendant  was  engaged  in  a  similar  occupation,  and 
the  witnesses  were  numerous,  and  brought  from  a  considerable 
distance.  It  was  an  abuse  to  bring  the  case  into  a  Superior  Court 
at  all,  when  a  sum  of  £8  only  was  in  controversy  between  the 
parties.  The  sum  of  £45  had  been  tendered  unconditionally ;  and, 
in  place  of  suing  in  the  Civil-bill  Court  for  the  balance,  the  whole 
of  these  poor  women  were  dragged,  either  as  parties  or  witnesses, 
a  long  distance  to  Nenaglh  Upon  these  grounds,  I  would  have 
refused  the  certificate  at  the  trial ;  and,  upon  the  whole  case,  I  am 
of  opinion  that  the  plaintiff  recovered  a  sum  less  than  £20,  and  that 
the  defendant  is,  therefore,  entitled  to  our  judgment. 


Note.— B««rrf  v.  Perry  (31  Law  Jour.,  N.  S.,  Q.  B.  180;  S.  C,  8  Jut., 
K.  S.,  914). — Since  this  case  was  decided,  the  Court  of  Queen's  Bench  in 
England  has  held,  in  a  nnanimons  judgment,  that,  "  Where  a  plaintiff  in  an 
action  in  a  Superior  Coxat  proves  a  debt  for  a  som  exceeding  £20,  and  the 
defendant  proves  a  set-off  for  a  less  amoont,  leaving  a  balance  not  exceeding  £20, 
the  plaintiff  recovers  the  balance  onfy,  within  the  meaning  of  the  13  &  14  Vic., 
c.  62,  s.  11;  and  he  is,  therefore,  deprived  of  all  costs  by  that  section." 
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Hayss,  J.  a  T.  1862. 

The  question  here,  which  arises  apon  the  97th  section  of  the  ^^^^^  ^^ 
Common  Law  Procedure  Aot  1856,  is  shortly  this — whether  the  o'hobies 
plaintiff  has  recpvered  in  this  action  of  contract  a  sum  less  than  «^^ 
£20  ?  That  is  a  simple  question  of  drj  law,  with  which  matters 
of  feeling  have  nothing  to  do.  Upon  the  authority  of  djdcided 
cases — Coock  y.  Maltby  (a)  and  Cro89e  v.  Seaman  (ft)— I  am 
of  opinion  thfit  the  plaintiff  has  recovered  in  the  action  £20  and 
upwards.  Other  cases  have  been  cited,  which  were  not  cases  of 
tender,  but  of  ordinary  payment  of  money  into  Court  Probably, 
there  may  be  very  close  analogies  between  them  ;  but  I  pass 
them  by,  as  those  I  have  cited  seem  to  me  to  be  more  in  point. 
There  is  another  authority  (already  adverted  to  by  my  Brother 
Fttzobbaiid),  which  bears  very  strongly  upon  the  subject,  and 
whiclr  has  in  its  favor  not  only  the  weight  of  the  eminent  Judges 
who  decided  it,  but  also  the  weight  of  good  common  sense — ^I  mean 
Dixon  V.  Clarke  {e)..  That  was  an  action  for  £26,  for  use  and 
occupation.  The  pleas  were,  as  to  £5,  parcel  of  the  sum  claimed, 
a  tender  and  payment  into  Court ;  and,  as  to  the  remainder  of  the 
demand,  nil  debet.  To  the  plea  of  tender,  there  was  a  replication, 
which  substantially  admitted  the  tender  of  £5,  but  insisted  on  its 
total  insufficiency  as  a  bar  to  the  action,  or  any  part  of  it,  inasmuch 
as  there  was  then  due  to  the  plaintiff  ad  indivisible  sum  of  £25, 
flowing  out  of  a  single  contract.  That  replication  was  held  to  be  a 
good  answer  to  the  plea.  I  refer  particularly  to  the  exposition 
given  by  Chief  Justice  Wilde,  in  his  judgment,  of  the  principles  on 
which  the  plea  of  tender  rests.  That  case  decides,  I  think,  that,  in 
the  case  of  an  action  for  what  we  may  call  an  indivisible  sum,  by 
which  I  understand  a  demand  arising  out  of  one  contract,  and 
which,  when  the  whole  sum  has  once  accrued  due,  will  not  bear  to 
be  split,  so  as  to  form  two  or  more  separate  causes  of  action,  a 
tender  ought  to  be  of  the  whole  money  due ;  and^  if  not  so,  the 
par^  is  entitled  to  refuse  it,  without  prejudice  to  his  action.  Dixon 
V.  Clarke  has  been  confirmed  by  the  Court  of  Queen's  Bench  in 
England,  in  Searlee  v.  Sadgrave{d). 

Now,  what  is  the  case  before  us  ?  Beading  the  matter  by  the 
light  of  the  trial,  we  find  that  the  plaintiff  was  entitled  to  recover 
a  sum  of  £63,  upon  an  entire  contract  for  wages  or  salary,  which 
had  been  earned  during  five  and  one-half  years.  That  whole  money 
being  due,  she  could  not  bring  an  action,  first  for  one  year's  salary, 

(a)  23  Law  Jour.,  N.  S.,  Q.  B.,  305, 

(6)  10  C.  B.884  J  S.  C.  11  C.  B.  524. 

(e)5C.B.865.  (<0  5 EIL  & Bl.  689. 
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H.  T.  1862.  and  then  for  another,  and  so  on:  she  must  sue  for  all  together. 

ri,*7rr'  That  being  the  state  of  things,  the  defendant  offered  her  £45.  She 
o  BOBKE  refused  it,  and  brought  her  action,  as  she  was  bound  to  do,  in  one  of 
J     t'*  the  Superior  Courts.    The  defendant  pleaded  thus: — "  I  only  owed 

"you  £65,  for  £10  of  which  I  have  a  set-off;  and,  as  to  the  other 
"  £45, 1  tendered  that  sum  to  you  before  action  brought."  Upon  that 
state  of  the  pleadings,  the  case  went  to  trial.  The  plaintiff  admitted 
the  fact  that  the  sum  of  £45  had  been  tendered,  and  that  the  set-off 
was  a  good  set-off;  so  that  the  only  question  to  be  tried  was,  whe- 
ther anything  further  was  due  to  the  plaintiff?  The  jury  found  that 
the  defendant  owed  to  the  plaintiff  an  additional  sum  of  £8.  Now, 
upon  the  authority  of  Dixon  v.  Clarke^  and  Searles  v.  Sctdgrave^ 
the  tender  was  wholly  insufficient,  and  was  worth  nothing.  That 
is  common  sense.  The  opposite  doctrine  would  lead  to  absurd 
consequences,  in  illustration  of  which  I  took  occasion,  during  the 
argument,  to  put  to  Mr.  Ferguson  the  case  of  a  person  having  a 
demand  of  £20  against  another,  on  foot,  say,  of  a  bill  of  exchange,  or 
use  and  occupation,  for  which  he  might  well  sue  in  the  Superior 
Courts ;  and  I  asked  Mr.  Ferguson  was  such  a  person  to  be  driven, 
under  terror  of  losing  his  costs,  to  sue  in  an  Inferior  Court,  by  his 
adversary's  tendering  him  the  sum  of  sixpence  on  foot  of  his  demand  ? 
Mr.  Ferguson  was  put  to  argue  that  it  was  the  plaintiff's  duty  to 
take  any  sum  which  the  defendant  offered.  Now,  I  do  not  think 
that  a  creditor  is  bound  to  take  payment  of  his  single  demand  in 
driblets ;  and,  therefore  it  is  that,  I  think,  common  sense  goes  with 
the  decision  in  Dixon  v.  Clarke. 

Of  the  cases  which  were  cited  for  the  defendant,  I  think  Dixon 
y.  Walker  (a)  is  quite  in  point ;  but,  opposed  as  it  is  to  the  later 
cases  I  have  referred  to,  I  do  not  concur  in  the  decision  of  Baron 
Alderson ;  and  perhaps  that  very  learned  Judge  would  himself  have 
come  to  a  different  conclusion,  if  he  had  decided  it  in  the  year  1860, 
instead  of  1840.  It  wa9  an  action,  say,  for  £20,  brought  after  a 
tender  and  refusal  of  £13.  The  defendant  pleaded  the  tender  ;  and 
the  plaintiff,  afler  taking  the  money  out  of  Court,  proceeded  with 
the  action,  and  recovered  a  verdict  for  the  balance,  say  £7*  By 
analogy  to  the  decision  in  a  case  of  set-off,  that  had  been  cited 
before  him,  Baron  Alderson  held  that  the  plaintiff '«  cause  of  action 
was  defeated  pro  ianto  by  the  defendant's  tender,  insufficient  as  it 
was ;  whereas,  in  the  case  of  Dixon  v.  Clarke,  which  was  decided 
after  a  careful  consideration  of  the  authorities,  from  the  Year^Books 
downwards,  it  was  held  that  the  tender  of  an  insufficient  sum  does 

(a)  7  M.  &  W.  214;  S.  C,  4  Jar.  1186. 
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not  avail  to  defeat  the  Bciion  pro  taniOj  but  is  to  be  put  out  of  the  H.  T.  1862. 
case  altogether,  as  of  no  value.  Queen's  Bench 

Another  case  very  strongly  relied  on  for  the  defendant  was  o'bobke 
Evans  v.  The  Great  iSotUhem  and  Western  Bailway  Company  (a). 
There,  a  person  met  with  an  accident  while  travelling  on  the  rail- 
way of  the  defendants.  ..They  employed  a  surgeon  to  attend  him. 
The  surgeon,  not  being  paid  his  fees,  brought  his  action  for  a  sum 
of  £22.  The  defendants  lodged  in  Court  a  sum  of  £11.  lis.  Od.; 
and,  at  the  trial,  the  plaintiff  recovered  a  verdict  for  £16.  10s.  Od. ; 
that  b  to  say,  fox  the  £1 1.  lis.  Od.  which  had  been  lodged,  and  for 
£4.  19s.  Od.  additional.  Then  arose  the  question,  to  what  costs  was 
the  plaintiff  entitled  ?  It  was  decided,  under  the  14  &  15  Fife,  c.  57> 
s.  40,  that  he  was  not  entitled  to  any  costs  at  all,  because  he  had 
not  obtained  the  requisite  certificate  from  the  learned  Judge  who 
tried  the  case,  and  the  entire  amount  recovered  was  less  than  £20. 
One  is  at  a  loss  really  to  know  how  any  other  decision  could  have 
been  come  to  under  the  circumstances.  In  no  way  had  the  plaintiff 
recovered  more  than  £16.  10s.,  by  force  of  the  action.  A  point  was 
made  there  as  to  the  admission  of  jurisdiction  by  lodgment  of  money 
in  Court.  Suffice  it  to  say,  that  no  such  point  has  been  made  here ; 
and  I  dismiss  the  case,  as  having,  in  truth,  no  profitable  bearing  on 
the  question  now  in  controversy  before  us. 

The  only  other  case  to  which  I  shall  now  refer  is  James  v. 
Vane  (b).  1  think  it  plainly  distinguishable  from  this  case,  and  on 
the  grounds  suggested  by  the  Lord  Chief  Justice  in  his  judg- 
ment. It  was  an  action  to  recover  the  sum  of  £28.  19s.  4d.,  the 
amount  of  two  distinct  demands,  as  flowing  from  two  distinct  con- 
tracts, viz.,  for  goods  sold  and  delivered,  and  for  use  and  occupation. 
These  claims  being  perfectly  distinct,  the  defendant,  before  action 
brought,  tendered  £26.  10s.  6d.,  a  sum  which,  though  not  sufficient 
to  liquidate  both  demands,  was  quite  sufficient  to  discharge  one  of 
them.  The  plaintiff  refused  to  accept  that  sum,  and  brought  his 
action  for  the  whole  amount  claimed.  The  defendant  relied  on  his 
tender ;  and,  at  the  triiU,  the  jury  found  that  that  sum  had  been 
tendered,  but  awarded  the  plaintiff  an  additional  sum  of  £2.  8s.  lOd., , 
being  the  balance  of  his  claim.  Cockburn.  C.  J.,  in  giving  judg- 
ment, held  that  the  course  taken  by  the  plaintiff  was  unjustifiable ; 
but  took  a  marked  distinction  between  the  case  of  a  person  who  had 
two  distinct  demands,  and  of  one  who  had  a  single  demand  arising 
out  of  one  entire  contract.  He  says : — "  Where  the  amount  which 
«<  the  plaintiff  claims  is  the  result  of  one  demand,  which  cannot  be 

(a)  5  Ir.  Jur.  329. 
(6)  29  Law  Jour.,  N,  S.,  Q.  B.  169;  S.  C,  6  Jur.,  N.  S.,  731. 
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H.  T.  1862.  «<  separated,  he  is  entitled  to  say,  *  I  will  not  take  less  than  the  entire 

^^'*^^*^^  "sum.*    But  when  the  claim  is  an  aggregate  of  several  distinct 

o'borks      •<  items,  and  the  defendant  says,  '  I  acknowledge  that  I  owe  you  in 

^*  "  respect  of  so  much/  which  he  tenders,  the  plaintiff  is  in  the  wrong 

"  if  he  refuses  to  accept  it,  and  qwxui  that  amount  he  ought  not  to 

"  be  allowed  to  keep  alive  his  claim  in  its  entirety,  so  as  to  enable 

"him  to  bring  his  action  against  the  defendant  in  the  Superior 

"  Court,  and  subject  the  defendant  to  costs  on  the  higher  scale." 

Keeping  this  distinction  in  view,  and  having  regard  to  the  facts 

of  that  case,  I  think  that  James  v.  Vane  was  rightly  decided ;  but, 

as  it  appears  to  me,  is  quite  distinct  from  the  case  now  before  the 

Court.    Therefore,  I  have  come  to  the  conclusion  that,  upon  the 

authority  of  the  cases  cited,  and  of  sound  reason  and  common  sense, 

the  Taxing-officer  has  come  to  a  wrong  decision,  and  that  he  ought 

to  be  directed  to  tax  the  plaintiff  her  costs  on  the  higher  scale. 

O'Brien,  J.,  concurred  in  the  opinion  that  the  plaintiff  is  enti- 
tled to  full  costs  of  the  action,  and  that  her  present  application 
should  accordingly  be  granted. 

Lefbot,  C.  J. 

In  this  case  it  would  appear  to  be  a  matter  of  very  great  difficulty 
to  find  some  one  point  upon  which  there  is  an  entire  concurrence  of 
opinion  among  the  Members  of  the  Bench.  It  is,  however,  as  has 
been  already  observed,  a  case  of  great  importance,  not  only  to  the 
parties  immediately  concerned,  but  also  as  a  precedent  which  may 
affect  many  other  cases,  and,  therefore,  deserves  the  fullest  consider- 
ation. It  is  one  of  a  class  of  cases  upon  which,  not  only  the  most 
eminent  Judges,  but  also  the  Courts  themselves  in  England  have 
been  divided  in  opinion;  and  on  which  the  Court,  now  about  to 
give  judgment,  is  also  divided  in  opinion. 

After  the  review  of  the  authorities  so  fully  and  accurately  given 
by  my  Brothers,  and  especially  by  my  Brother  Fitzoebald,  I 
cannot  add  to  ^e  cases,  and  very  little  to  the  observations  that  have 
been  made  on  either  side.  This,  however,  I  am  prepared  to  say : 
it  appears  to  me  that  the  weight  and  authority  of  the  cases  in 
support  of  the  plaintiff's  motion,  very  much  preponderate  over 
ihe  cases  cited  on  the  other  side.  That  observation  I  make,  not 
merely  in  reference  to  their  accordance  with  the  spirit  and  intention, 
as  well  as  the  language  of  the  Act,  to  the  construction  of  which 
they  were  applied,  but  also  in  reference  to  the  great  maxim  of  the 
the  Common  Law,  lex  plus  laudatur  quando  raiione  probahaTf 
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and  I  may  eaj — (with  the  sanction  of  the  observation  of  Maule,  J^  ^*  T.  1 862. 

who  said,  in  the  case  of  Crosse  v.  Seaman (a\  ''He  was  glad  to      \^.^^ — ^ 

find  that  common  sense  still  lingered  in  Westminster  Hall"). — It      oborke 

appears  to  me,  as  I  have  observed,  that  adverting  to  the  object  and    j.i|xQ«l«n^ 

intention  of  the  Legislature  in  the  clause  in  question  (section  91)^ 

and  to  the  language  in  which  they  have  expressed  themselves,  the 

construction  put  upon  it  in  favor  of  the  plaintiff  is  much  more 

consonant  with  the  spirit  and  intention,  as  well  as  the  language  of 

the  Act,  than  the  contrary  interpretation.    What  was  the  plain, 

obvious  intention  of  the  Legislature  in  enacting  this  section  ?    It 

was  simply  to  prevent  parties,  whose  demand  did  not  amount  to 

something  substantial  (which   they  fixed  at  not  less  than  £20), 

harassing  their  adversaries  by  suing  them  in  the  Superior  Courts, 

whilst  they  had  an  opportunity  of  having  the  question  between  them 

decided  in  the  inferior  jurisdiction.    But  what  did  the  Legislature 

mean  when  they  used  the  terms  *'  that  a  party,  who  has  recovered 

"in  the  action  on  foot  of  his  demand  a  sum  less  than  £20,  shall 

''  not  get  full  costs  "  ?    What  is  meant  by  '^  demand,**  and  what  by 

''  recovering  in  the  action "  ?    Upon  -any  rational  interpretation  of 

the  word  <*  demand,'*  the  Legislature  must  have  meant,  not  what 

the  plaintiff  should  claim  by  his  plaint,  not  the  sum  to  which  he 

might  fancy  himself  entitled,  but  the  sum  which  was  actually  due 

to  him  at  the  time  of  bringing  his  action.     Taking  the  language 

of  the  section  in  its  strictest  sense  against  the  plaintiff,  can  we 

suppose  that  the  Legislature  meant  anything  else  than  this,  that 

the  party  who  should  appear   to  have   had,  really  and  truly,  ai 

the  time  when  he  brought  his  action^  a  demand  at  least  amounting 

to  £20,  should  not  be  precluded  from  the  benefit  of  trying  any 

question  between  him  and  his  adversary,  upon  such  a  demand,  in 

the  Superior  Courts?    Is  not  that  the  time  at  which  he  may  be 

fairly  required  to  exercise  a  judgment  at  his  peril,  in  what  Court 

to  institute  his  suit ;  and  are  we  to  inflict  the  penalty  imposed  by 

the  Act,  upon  the  general  right  of  every  man  to  resort  to  the  higher 

tribunal,   except  in  the  particular  case  in   which  he  is  clearly 

restrained  by  the  Act  itself?     That  is  the  first  question  which  arises 

upon  the  Act.   And  now  let  us  try  what  was  in  reality  the  demand 

of  the  plaintiff  when  this  action  was  commenced — let  us  try  it  by 

the  test,  not  of  what  she  inserted  in  the  plaint,  no  nor  even  by 

the  sum  stated  in  the  more  particular  specification  by  indorsement, 

but  by  the  test  of  what  she  proved  at  the  trial  to  have  been  the 

amount  of  her  bona  fide  demand  when  the  action  was  brought.    It 

appears  now,  beyond  all  doubt,  that  her  demand  was  at  that  time 

(a)  1  Co.  B.  524. 
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H.  T.  1862.  well-foanded  for  no  less  a  sum  than  £63;  though  liable  no  donbt  to  be 
^y^     ^'     reduced  bj  any  defence  that  could  be  produced,  such  as  a  set-off;  and 
o'robke      the  next  question  is  this — was  there  any  ground  here  for  saying  that 
.      ^'  the  plaintiff's  demand,  as  a  real  existing  demand,  did  not  amount 

before  action  commenced  to  £63  ?  or  that,  pnor  to  the  commence- 
ment of  the  action,  the  plaintiff  had  any  ground  whatCTer  for 
supposing  that  her  demand  was  or  could  be  reduced  to  an  amount 
less  than  £20  ?  On  the  contrary,  it  must  be  admitted  that  at  that 
time  £45  at  all  events  was  due,  because  the  defendant  tendered 
that  sum.  Here  then  is  a  plaintiff  who  estabUshes  at  the  trial 
that,  out  of  a  demand  of  £110,  a  sum  of  £63  was  justly  and 
properly  due  before  action  commenced;  and  of  this  sum  of  £63 
the  defendant  admitted  that,  beyond  all  question,  the  sum  of  £45 
was  a  just  and  fair  demand.  Well  then,  here  are  parties  contesting 
about  such  sums  as  these;  and  the  question  arises  between  them, 
which  sum  is  right  ?  Was  it  the  intention  of  the  Legislature  that 
the  parties,  in  such  a  case,  should  not  be  entitled  to  have  that 
question  tried  between  them  in  the  Superior  Courts  ?  It  is  said, 
however,  that  although  the  plaintiff  was,  as  proved  by  the  confession 
of  her  adversary,  and  by  the  evidence  she  gave  at  the  trial,  entitled 
to  sue  for  that  large  sum  ;  yet,  by  the  plea  of  tender  of  £45  before 
action  brought,  the  plaintiff's  position  was  so  changed  that  she  was 
not  to  proceed  with  her  action.  Without  going  into  tiie  cases  which 
have  so  conclusively  settled  that  a  tender  of  a  less  sum  than  that 
actuaUy  due  upon  one  entire  contract,  is  no  bar  or  defence  to  the 
action  (and  that  was  decided  so  long  ago  as  the  time  of  Lord 
Raymond,  in  the  case  of  Giles  v.  HarHs)  (a),  let  us  consider  what 
was  the  effect  of  this  plea  of  tender  of  £45.  It  was  said  that  the 
money  was  brought  into  Court  when  the  tender  was  pleaded. 
Perfectly  true;  but  was  the  money  brought  into  Court  when  the 
tender  was  made?  What  brought  the  money  into  Court?  The 
bringing  of  the  action.  And  then  we  are  told  that,  although  the 
money  was  then  for  the  first  time  brought  into  Court,  and  might 
for  the  first  time  be  said  to  be  in  the  pocket  of  the  plaintiff,  yet  that 
that  it  was  not  ^'  recovered  "  in  the  action.  In  this  case,  the  confu- 
sion has  arisen  from  confounding  a  plea  of  tender,  which  involves 
in  itself  the  necessity  of  bringing  the  money  into  Court,  with  a 
tender  before  action,  which  does  not  involve  the  bringing  of  the 
money  into  Court,  or  place  the  plaintiff  in  the  same  condition  as  she 
is  in  after  action  brought.  Therefore,  it  is  properly  and  justly  said 
that  the  action  is  the  means  whereby  the  plaintiff  is  entitled  to  have 
the  money  in  Court  which  is  therefore  justly  and  properly  consi* 

(a)  1  Lord  Bay.  254. 
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dered  to  be  recovered  in  and  by  meane  of  the  action ;  because  then,  H.  T.  1862. 
for  the  first  time,  the  plaintiff  has  been  put  into  possession  of  the  Q«««||«£2^ 
sum  justly  due.     It  appears  to  me,  however,  that,  independently  of     o'bobkb 
the  cases  cited,  in  which  it  is  said  that  that  is  the  fair,  settled,  con-  ^' 

struction,  upon  payment  of  money  into  Court  with  costs — and,  ^^^ 
a  mtdto  fortiori,  that  construction  must  apply  to  the  case  where  the 
money  is  not  paid  into  Court  until  it  comes  in  as  accompanying  a 
plea  of  tender  after  action  .brought,  which  is  not  a  bar  to  the  action, 
the  plaintiff  should  not  be  put  in  a  worse  position,  in  that  case, 
where  the  money  is  brought  in  without  costs,  than  in  the  case  of  a 
lodgment.  In  the  latter  case,  the  plaintiff  would  have  got  costs ; 
but,  in  the  former,  there  is  no  method  of  proceeding  to  get  costs. 
Unquestionably,  this  action  was  originally  properly  brought  in  the 
Superior  Court;  and  then  no  mode  remains  of  proceeding  to  get 
costs  in  the  action,  although  it  cannot  be  denied  that  the  plaintiff 
had  then  a  just  demand,  unanswered,  to  the  extent  of  £45.  Is  she 
then  to  forego  her  right  to  costs?  It  was  said  indeed  that  she 
should  have  taken  the  sum  originally  tendered,  and  gone  on  for  the 
balance  in  the  Inferior  Court.  But,  even  if  she  had  got  her  costs 
incurred  up  to  that  time,  how  would  she  stand  in  the  Inferior  Court, 
if  she  sued  there  for  the  balance?  The  money  would  have  stood  in 
this  Court,  with  an  allegation  that  it  was  the  whole  sum  due  to  the 
plaintiff;  and,  if  she  had  not  gone  on  to  trial,  to  negative  that  alle- 
gation, it  would  have  remained  uncontradicted  on  the  pleadings.  If, 
therefore,  she  was  to  take  that  sum  out  of  Court  as  the  whole  sum 
duej  and  go  to  the  inferior  tribunal  as  for  a  residue,  how  would  she 
be  met  ?  The  answer  would  be  given,  *'  you  have  taken  out  that 
"money  as  the  whole  sum  due,  and  yet  you  come  here  for  a  demand 
"  which,  by  not  traversing  the  averment  in  the  plea  of  tender,  you 
"  have  admitted  to  be  the  whole  sum  due  upon  your  demand ;  and, 
^furthermore,  you  are  coming  here  upon  a  section  of  one  demand,  . 
"  contrary  to  the  principle  upon  which  our  jurisdiction  is  founded, 
"that  we  cannot  entertain  a  claim  for  a  part  of  a  demand."  Upon  every 
principle,  the  defendant's  would  be  a  most  unreasonable  construc- 
tion— contrary  to  former  decisions,  and  to  the  construction  put  upon 
the  effect  of  money  paid  into  Court — even  upon  the  effect  .of  tender, 
that  the  party  should  be  deprived  of  her  right  to  full  costs  ;  and  I 
am  of  opinion  that  it  is  not  only  in  conformity  with  so  many  author- 
ities as  have  been  cited,  but  also  much  more  consonant  with  the 
spirit,  intention  and  object,  as  well  as  with  the  language,  of  the  Act, 
that  the  plaintiff  should  get  full  costs. 

Motion  granted. 
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M.  T.  1661. 

RYAN  V.  HORGAN.* 

Toatommoiit  Watsbs  moved,  on  behalf  of  the  plaintiff,  that  the  defendant  be 

o^taimng  the  ordered  to  give  particulars  as  to  a  sum  of  £30  paid  into  Court, 

oommon  tiuie-  ^nd  to  show  to  what  items  of  the  bill  of  particulars  endorsed  on 

where   the       the  summons  and  plaint  the  said  sum  was  applicable.     The  plaint 

^nlM  Sd  -  ^'J'*"*^  ^^^1  the  common  counts  for  goods  sold  and  delivered, 

ded  twen^-     goods  bargained  and  sold,  work  and  labour,  money  lent,   money 

^^ontiBfT'to  P"^'  *°^  interest ;  the  bill  of  particulars  contained  twenty-eight 

£400,    the       items ;  and  the  sum  of  £400  was  claimed  as  due  by  the  defendant 

ple^Ld  pfty.    ^  ^^®  plaintiff,  in  respect  of  those  several  items.     The  defendant^ 

ment    into       as  to  £30,  portion  of  the  moneys  claimed,  and  the  causes  of  action 

and  as  to  the  relating  thereto,  paid  the  sum  of  £30  into  Court,  and  pleaded  that 

reddae  of  the  ^j^t  sum  was  sufficient  to  satisfy  the  plaintiff's  demand  as  to  that 

demand,  tra- 

vened     the      sum ;  and  as  to  the  residue,  traversed  the  several  causes  of  action. 

•^^  ff^e  Counsel  cited  BaxendaU  v.  The  Great  Western  Railway  Co.  (a). 

plamts^rutfMi. 

b  S*e  uli^tiff         ^'  ^'^^^  ^^'  *^®  defendant. 

that  the  del  The  case  cited  was  that  of  a  special  action.  This  is  an  action 
^^°^i^  ^  ^^  ^^^  money  counts,  and  the  Court  has  no  jurisdiction  in  such 
specify  the  a  case  to  make  the  order  sought.  Before  the  Common  Law  Proce- 
l^of  mtftica-  ^"'^  "^^^  ^^^^  ^^^  ^^^  ^^ particulars  could  be  ordered ;  particulars 
lars,  to  which  of  demand  or  set-off,  and  particulars  of  payment.  No  additional 
into  ^oiirt  jurisdiction  has  been  given  by  the  Common  Law  Procedure  Act. 
^i^^^h<»ble.  Again,  the  issues  have  been  settled  in  this  case.  Payment  into 
the  case  was  Court  does  not  admit  any  specific  part  of  the  plaintiff '§  demand: 
wWch'^the^  ^^^^  ^-  C'ra#*(^);  Kingham  v.  Robins  {c).  There  has  always 
Coiirt  woold  been  a  distinction  taken  between  a  special  action  and  an  action 
feiSSnt^JiJe  ^^  *^^  indebiUUus  (tounts:  Tattersall  v.  Parkinson  (d). 
the  particiuan 
'^'"^  Waters  in  reply. 

O'Brien,  J. 

We  are  all  of  opinion  that  this  motion  should  be  refused.  We 
were  referred  to  the  case  of  BaxendaU  v.  The  Great  Western 
Railway  Company^  where  the  Court  of  Exchequer  in  England 
considered  they  had  jurisdiction  to  make  the  order  sought;  but 

(a)  6  H.  &  N.  95.  (6)  6  Ir.  Jnr.,  N.  8.,  188. 

(c)  5  M.  &  W.  94.  (<0  16  M.  &  W.  752. 

*  LxraoT,  C.  J.,  ahutUe, 
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the  circumstances  of  that  case  are  difiereiU  from  those  of  the  present.  M.  T.  1861. 
Yarioos  reasons  might  be  suggested  why  in  some  cases  it  would  be  ^  _    ^    _r 
most  inconvenient  to  require  the  defendant  to  give  these  particulars,        by  an 
while  in  others  it  might  appear  to  be  fair  and  right  to  do  so.     All 
we  saj  is,  that  we  do  not  consider  the  present  case  to  be  one  in 
which  we  should  make  this  order. 

Haybs,  J. 

I  concur  in  the  judgment  of  the  Court.  It  would  require  a  far 
stronger  case  than  this  to  induce  me  to  narrow  what  I  consider  to 
be  the  already  sufficiently  narrow  rights  of  a  defendant.  Here,  a 
demand  of  £400  is  made,  on  foot  of  several  items  set  forth  in  the 
bill  of  particulars,  under]  the  common  counts.  The  defendant  has 
a  right  to  say  to  the  plaintiff,  **  I  do  not  owe  you  a  farthing  on  foot 
**  of  any  of  your  claims ;  but  to  prevent  litigation,  and  for  peace  sake, 
*'I  will  pay  you  £30 ;  and,  if  you  will  not  accept  that  in  discharge 
^*  and  satisfaction  of  all  demands,  go  on  at  your  peril,  and  try  to 
^'  recover  more.**  I  do  not  think  we  are  at  liberty  to  restrict  that 
right  which  the  defendant  undoubtedly  has. 

FiTZOBBALD,  J. 

This  is  an  application  to  compel  the  defendant  to  furnish  the 
plaintiff  with  the  particular  items  of  his  demand,  in  respect  of 
which  a  payment  into  Court  of  £30  has  been  made.  Its  object 
is  that,  out  of  this  long  detail,  the  defendant  should  specify  those 
particular  items  in  respect  of  which  he  has  paid  that  sum  into  Court. 
Now,  I  do  not  wish  to  express  any  opinion  as  to  whether  the  Court 
has  or  has  not  jurisdiction  to  make  such  an  order.  It  is  a  jurisdic- 
tion which,  if  it  exists,  may  be  very  wholesomely  exercised  in 
certain  cases.  I  only  say  that,  supposing  the  jurisdiction  to  exist, 
the  plaintiff  has  made  no  case  to  induce  us  to  exercise  it  in  this 
particular  instance.  It  may  be  very  inconvenient  for  the  defendant 
to  be  obliged  to  specify  the  very  items  in  respect  of  which  the  pay- 
ment was  made.  Probably  he  has  brought  that  sum  in  as  a  peace- 
offering.  He  has  that  right  given  him  by  the  75th  section  of  the 
Common  Law  Procedure  Act  of  1853,  which,  while  it  gives  him 
that  right,  does  not  oblige  him  to  specify  the  particulars  to  which 
he  means  to  apply  that  payment ;  and  the  plaintiff  may  take  that 
sum  in  satisfaction  of  his  demand,  or  go  on  at  his  peril.  Again,  it 
might  be  very  oppressive  indeed  to  compel  the  defendant  to  specify 
these  items.  He  may  be  unable  to  do  so,  though  admitting  a  gene- 
ral demand.  I  have  myself,  when  ^t  the  Bar,  frequently  advised  a 
defendant  to  pay  a  sum  of  money  into  Court,  as  a  peace-offering. 
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M.  T.  166L  and  not  run  the  risk  of  having  a  verdict  agunst  him  for  a  small 
Queew'f  Bench  juQjQant ;  and  that,  even  in  cases  where  the  defendant  declared  there 
was  no  just  demand  whatsoever  against  him.  Should  we  accede  to 
this  application,  all  the  plaintiff  would  have  to  do,  in  order  to 
obtain  a  verdict,  would  be  to  struggle  for  some  small  items  to  ¥^iich 
the  plaintiff  had  not  applied  his  payment ;  and,  if  he  succeeded  in 
proving  one  shilling  to  be  due  upon  that,  he  would  be  entitled  to 
a  verdict,  although  the  sum  paid  into  Court  exceeded  the  amount 
which  was  proved  to  be  due.  That  is  a  power  which,  if  we  possess, 
we  should  not  lightly  exercise ;  nor  should  we  deprive  the  defendant 
of -those  rights  which  the  statute  has  given  him.  We  should  not  lose 
sight  of  this,  that  here  is  a  payment  into  Court  of  £80,  to  meet  a 
demand  of  £400 ;  and  Mr.  Waters  has  not  shown  that  it  is  for  the 
ends  of  justice,  or  for  the  purpose  of  simplifying  the  issues,  that 
he  seeks  to  obtain  these  particulars.  I  cannot  conclude  without 
observing  that  this  case  shows  the  great  inconvenience  of  the  kind 
of  pleading  that  has  been  adopted  here,  which  is  nothing  but  an 
abuse  of  common  formsj  and  has  the  effect  of  multiplying  the  issues. 


Abo.  2. 

Olie  Court  will 
not   dispenBO 
with  the  183rd 
General  Order 
nnless  the  non- 
complianoe 
with  it  WM 
caosed  by  a 
"firtality." 


MAY  V.  MAY.* 

In  Vacation  a  conditional  order  was  made,  allowing  the  plaintiff  to 
substitute  service  of  the  writ  of  summons  and  plaint,  by  transmitting 
a  copy  of  the  writ,  and  of  the  Judge's  order,  through  the  post,  to  the 
plaintiff's  residence  at  Manchester,  in  England,  and  by  effecting 
personal  service  on  Mr.  Ross,  the  plaintiff's  land-a^nt  in  Ireland. 
The  order  directed  that  such  service  should  be  efiected  within  one 
week  from  its  date.  The  order  was  obeyed,  except  that  service  was 
not  e£^ted  on  Mr.  Boss  until  a  few  days  after  the  week  had  elapsed. 


Meertdy  moved  the  Court  to  make  absolute  the  conditional  order, 
notwithstanding  the  omission  above  stated.  No  cause  has  been 
shown. — [FiTZOBBALD,  J.  It  was  not  necessary  to  show  cause, 
since  the  plaintiff  failed  to  comply  vrith  the  order.  Does  your 
affidavit  state  the  reason  why  the  order  was  not  fully  complied 
with?]-^No  reason  is  stated. — [Hayes,  J.  Under  the  133rd  Grene- 
ral  Order,  the  conditional  order  stands  discharged.  Did  your 
non-compliance  with  the  order  arise  from  any  fatality?] — No  fatality 
is  stated  in  the  affidavit. 

*  Before  Lsfbot,  C  J.,  and  Hates  and  Fitzgerald,  JJ. 
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Per  Curiam.'*  M.  T.  1861. 

We  cannot  dispense  with  the  133rd  General  Order,  unless  a  Q'^^'*:^^^ 
fatality  caused  the  failure  to  obey  the  conditional  order;  but  we         >fA7 
will  renew  the  conditional  order. 


V. 
MAT. 


*  O'Bbibn,  J.,  WM  engaged  in  the  Commission  Coort. 


BEAUSANG  v.  CONDON.* 

,  E.  T.  1862 

(Exduquer.)  Excheq^ 

MmfB. 

This  was  a  motion  for  security  for  costs.    It  appeared  that  notice  A  defendant 

of  the  present  motion  had  been  served  on  the  3rd  of  May.    Pending  ^^1^*4  ^^ 

the  motion,  on  the  6th  of  May  the  defendant  filed  a  defence,  but  secnriiy  for 

omitted  to  serve  a  notice  with  it,  that  it  had  been  filed  without  yin^'no^ce^f 

prejudice  to  the  pending  motion.  motion     for 

that    purpose, 

if  pending  the 

/.  B.  Villon  in  support  of  the  application.  ™o^»  he  (ilea 

The  Court  will  hear  the  motion  as  on  the  day  on  which  the  omits  to  serve 

notice  was  served:  Stewart  v.  Ballanee{a).    The  service  of  the  S^^lt"^^ 

notice  of  motion  is  a  sufilcient  special  circumstance,  within  the  52nd  without  preju- 

General  Order,  to  warrant  the  Coul-t  in  making  the  order.  p^ding  mo- 


tion. 


W,  O'Brien,  contra. 

The  question  depends  on  the  52nd  rule,  which  provides  that 
"  every  such  application  shall  be  made  before  defence  filed,  unless 
''the  Court  shall,  under  special  circumstances;  think  fit  to  make 
"such  order  after  defence  filed.^  The  exception  relates  to  the 
time  of  the  making  of  the  order.  The  defendant  might  have 
adopted  the  course  usual  in  such  cases,  of  serving  a  notice  with 
his  defence  that  it  was  filed  without  prejudice  to  the  pending 
motion,  which  would  have  saved  his  right:  Taylor  v.  Low{b)i 
Bush  v.  Curran(e),  The  Court  is  now  called  on  to  engraft  a 
new  exception  on  the  52nd  rule. 

Fitzgerald,  B. 

The  language  of  the  rule  is  against  the  application. 

Motion  refused. 

(a)  10  L\  Com.  Law  Rep.,  A^pp.  L  (6)  3  Ir.  Com.  Law  Rep.  22. 

(c)  9  Ir.  Com.  Law  Rep.,  Ajpp^  xzx. 

*  Before  Fxtsobbau),  Huohbs,  and  Dbast,  BB. 
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T.  T.  1862. 

Exchequer, 

TOM  V.  NAGLE.* 

3fay  30. 
The  house  in  A  summons  and  plaint,  dated  the  7th  of  April  1862,  stated  the 

which    a  per-  residence  of  the  plaintiff  to  be  at  "  No.  7  Wicklow-street,  in  the 

son    always  '^ 

sleeps,  and  not  city  of  Dablin.''     Upon  a  motion  to  compel  the  plaintiff  to  give 

the  samTcity  Security  for  costs,  it  appeared  that,  in  answer  to  two  persons,  sent 

to    which  his  by  the  defendant  to  No.  7  Wicklow-street,  to  make  inquiries  there, 

directed,    and  relative  to  the  plaintiff,  the  owner  of  the  house  said  that  the  plain- 

at    which    he  tiff  was  then  in  England,  and  never  slept  in  that  house  when  he  was 

transacts    nis 

business,  is  his  in  Dublin.    The  affidavits  of  the  plaintiff  and  others  stated,  that  the 

*  •th'^^^th**  plaintiff,  for  several  years  past,  had  been  in  the  habit  of  residing  for 

meaning  of  the  several  months  in  each  year  in  Dublin;  that  the  nature  of  his  profes- 

Ae  ^mmon  "*^'*>  *^**  ^^  *  mining  captain,  required  a  constant  change  of  abode 

LawProcedore  from  Ireland  to  England;  but  that  when  he  was  in  Dublin,  he 

*  always  had  his  letters  addressed  to,  and  transacted  his  business  at, 

resident  in  Ire-  No.  7  Wicklow-street;  but  at  the  same  time  he  always  occupied  a 

land  at    the    bedroom  at  No.  8  Chatham-street,  Dublin, 
time   that   an 
action  is  com- 

noT^'  c^-  Serjeant  Sullivan  and  JV.  M.  Johnson,  in  support  of  the  motion, 
polled  to  give  The  residence  of  the  plaintiff  is  not  truly  stated  in  the  summons 
^Iste'-^ur^e  ^^^  plaint.  The  plaintiff  is  an  Englishman,  residing  at  Padstow  in 
will  not  get  Cornwall,  he  does  not  reside  at  No.  7  Wicklow-street,  in  either  the 
motion  to  com.  ^^g^  ^^  the  etymological  sense.  The  true  test  of  this  motion  is,  has 
V^  ^  *o^o  the  Court  any  proof  that  the  plaintiff  will  remain  in  this  country 
mis-stated  his  until  the  result  of  this  action  is  determined  ?  Tambisco  v.  Pad- 
residence  in  ^  /^x  ^^^  Pollock,  C  B. 
the    summons  •/       n  ' '  ■'^  ' 

And   plaint. 

Serjeant  Armstrong  and  If.  Morris,  contra. 
The  plaintiff  swears  that  he  is  now  in  this  country,  and  has  been 
so  for  the  five  months  preceding  the  bringing  of  this  action ;  and 
that  he  intends  to  remain  here  until  and  after  its  conclusion.  His 
residence  here  at  the  time  of  the  bringing  of  the  action  will  exempt 
him  from  giving  security  for  costs:  Tambisco  v.  Paeifico;  Attain 
V.  Chambers  {b), 

Fitzgerald,  B. 

Undoubtedly  the  summons  and  plaint  did  not  state  the  real  resi- 
dence of  the  plaintiff;  nor  did  it  state,  as  his  residence,  a  place  where 

(a)  7  Exch.  816.  (A)  8  Ir.  Com  Law  Rep.,  App,  vii 

*  Coram  Fitzoebald,  Huobxs,  and  DxAf  r,  BB. 
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the  defendant  could  obtain  information  regarding  him.     Bat  now  it  T.  T.  1862. 
appears  that  his  real  residence  is  at  No.  8  Chatham-street,  Dublin ;     ^^^f^*^: 
and  as  it  is  sworn  that  he  was  there  when  the  action  was  brought, 
and  intends  to  remain  there  until  after  its  conclusion,  we  refuse  this 
motion,  but  without  costs,  as  the  plaintiff  did  not  originally  state  his 
residence  correctly. 


BARTLETT  v.  LEWIS.* 


June  2. 


Serjeant  Armstrong,  J.  E.  WaUh^  and  Bond  Coxe^  on  behalf  of  It  is  no  answer 
the  plaintiff,  applied   for  an  order  for  a  commission  to  examine  ticm  fo^a^com^ 

witnesses  in   London.      The  witnesses  to   be  examined  were  the  omission    to 

examino    wit*' 
cashiers  and  managers  of  several  banking  companies  in  London,  nesses  in  Lon- 

whose  books  also  were  to  be  inspected.  ^^f'   that  an 

^  action    with 

the  same  object 

Serjeant  Sullivan^  and  W.  Sidney,  opposed  the  motion,  upon  EngS^I*  "* 

the  grounds  that  this  motion  was  intended  only  to  embarass  and     The  granting 

annoy  the  defendant.     The  plaintiff  was  carrying  on  an  action  for  ^f  *  commis- 

./     o  gjQjj  {Q  ezam- 

the  same  object,  in  the  Court  of  Common  Pleas  in  Westminster,  ine  witnesses, 
simultaneously   with   the   present.      T;.e  action   in   England  was  %li^^^^^ 
commenced   first;   and   all  the   witnesses  sought   to  be  examined 
under  the  commission  could  be  examined,  together  with  the  bank 
books,  at  the  trial  in  London. 

J.  E.  Walsh,  in  reply. 

The  plaintiff  has  a  perfect  right  to  abandon  the  action  in  West-^ 
minster,  and  proceed  against  the  defendant  in  this  country.  Neither 
the  expense,  the  distance  at  which  the  witnesses  reside,  nor  the 
smallness  of  the  amount  at  stake,  are  grounds  for  refusing  the 
commission  sought  for:  Dye  v.  Bennett  {a).  The  action  in  this 
country  will  be  ripe  for  trial  before  the  action  in  England. 

Fitzgerald,  B. 

No  doubt  the  defendant  is  embarrassed  by  the  fact  of  the  plaintiff 
proceeding  against  him  in  both  England  and  Ireland;  but  the 
plaintiff  may  have  good  grounds  for  suing  him  in  this  country  in 
preference  to  England.     No  application  has  been  made  to  us  to  stay 

(a)  9  Com.  B.  281. 

*  Coram  FiTsaxBALD,  Huohbs,  and  Dbast,  BB. 
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T.  T.  1862.  proceedings  in  the  cause.    No  doubt  a  commission  is  a  less  expen- 
Exchequer.     ^^^  course  than  to  bring  over  here  the  witnesses  and  the  bank 
books^  under  a  subpcsna  duces  teeum.    As  we  cannot  directly  stop 
the  issuing  of  the  commission,  we  ought  not  to  endeavour  to  do 
so  indirectly. 

Allow  the  order ;  the  costs  of  the  commission  to  abide  the  result  of 
the  trial.  We  are  of  opinion  that  both  the  defendant's  affidavit,  and 
the  plaintiff's  affidavit,  contained  imputations  which  ought  not  to  have 
been  made ;  therefore  we  give  no  costs  of  the  motion  to  either  party. 


M.  T.  1862.  M«ANULTY  r.  NANTES  AND  OTHERS. 

Nov.  7. 
The  condud-  "^His  was  a  motion  to  set  aside  defences,  as  embarrassing.  The 
i^*^^i^<^<>^  summons  and  plaint  claimed  £49*  19s.,  and  in  the  first  count  sought 
neral  Order  to  recover  a  deposit,  in  consequence  of  the  defendants'  not  having 
1B54,  applies  deduced  a  good  title  to  premises  of  which  the  plaintiff  had  been 
as  well  as  declared  the  purchaser  at  an  auction.  Without  the  use  of  a  fuU- 
When^^ia^^a  ^^P  ^^  ^  capital  letter,  the  summons  and  plaint  continued — ''  and 
snmmoiis  and  <'  for  moneys  paid  by  the  plaintiff  for  the  use  of  the  defendants  at 
money  counts  "  ^^^^^  request,  and  for  moneys  received  by  the  defendants  for  the 

did  not  com.  «  plaintiff's  use."     The  indorsement  of  particulars  was  as  follows : — p 

menceinanew  ,,  _.  .     n  *  ^^^       .  . 

paragraph,  the      ^o  amount  of  deposit,  £26. ;   interest  thereon,  at  £5.  per  cent., 

Srfwed  teT"  £1.  6s.;  amount  of  plaintiff's  costs,  £22.  138.;  total,  £49.  198." 
amend  the  The  first  defence  stated  that  the  defendants  appeared  and  took 
SSttt^on  ^e  ^«^®°<^®»  ^^  ^^  deduced  a  good  title  to  the  premises  in  the  plaint 
file  at  his  owtf  mentioned ;  and  for  a  further  defence,  by  leave  of  the  Court,  the 

cost  Thfi 

Conrt  will  not  defendants  said  that  "  the  seventh  of  the  condiUons  of  sale,  subject 

impose     costs  <«  to  which  the  messuage  and  premises  in  plaint  mentioned  were  put 

ant  ordered  to  *'  "P  ^^^  public  auction,  as  in  plaint  mentioned,  was  not  performed 

amend  a  de-  a  q^  observed  on  the  part  of  the  plaintiff;  and  by  reason  of  such 

fence,  read  to       ,  ^    ,     ^       ,  .     .^  f  .  ,  \  /  ,  f 

and  pleaded  by  **  default  the  plamtiff  is  not  entitled  to  maintain  his  present  action ; 

<^^  ®^    ^^  "  and  therefore  they  defend  the  action." 

Per  Deist, 
B.— Counsel  J,  O'Hagan^  for  the  plaintiff. 

ought  to  num-        mi  .      ■  *»  .  i  .        -      .  ,,    , 

ber  each  para-        This  defence  is  embarrassing,  for  it  purports  to  answer  all  the 

graph     when  counts  in  the  summons  and  plaint,  but  leaves  unanswered  the  money 

drawing  plead- 

ings.  counts  ;  Garrett  v.  Waldron  (a)  ;  O'Driscoll  v.  Croker  (b)  ;  Z)im- 

sandle  v.  Finney  (c).     The  second  defence,  which  relies  upon  a 

{a)  9  Ir.  Com.  Law  Rep.  App.  24.  (A)  Ibid,  29. 

(c)  10  Ir.  Com.  Law  Rep.  171. 
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Bxchequer. 
V— V ' 

m'anultt 

V. 

KANTE8. 


breach  of  the  seventh  condition  of  sale,  should  set  oa^  the  condition,  M^T.  1862. 
and  specify  upon  what  breach  thereof  the  defendant  relies. 

J.  A,  Phillips^  in  support  of  the  pleading. 

If  the  defence  is  open  to  general  demurrer,  as  the  plaintiff  con- 
tends it  is,  he  should  have  proceeded  by  demurrer  and  not  by 
motion :  Derrys  and  wife  v.  Byrne  (a).  These  defences  answer 
the  whole  action,  as  laid  on  the  face  of  the  summons  and  plaint,  in 
which  the  money  counts  are  not  separated  from  the  other  count,  for 
the  deposit,  in  accordance  with  the  34ih  General  Order  1854.  The 
second  defence  was  pleaded  by  leave  of  this  Court,  and  its  contents 
stated. 


PiooT,  C.  B. 

Neither  in  the  original  summons  and  plaint,  filed  in  the  office, 
nor  in  the  copy  served  on  the  defendant,  are  the  counts  contained  in 
separate  paragraphs,  as  directed  by  the  34th  General  Order  1854. 
I  am  well  aware  that  the  general  opinion  is,  that  those  rules  were 
framed  with  reference  to  proceedings  in  the  offices  of  the  Courts. 
That  Order  directs  that  *'  all  writs  of  summons  and  plaint,  &c.  &c., 
'^  shall  be  legibly  engrossed  or  printed  on  parchment,  fifteen  inches 
«  square,  bookwise,  and  shall  contain  thirty-six  lines,  or  thereabouts, 
*'  on  each  page,  leaving  a  margin  on  the  left  hand  side  of  the  front 
"  and  on  the  right  band  side  of  the  reverse,  of  at  least  two  inches : 
^*  and  each  cause  of  action  in  a  summons  and  plaint,  and  each  further 
*'  plea  of  a  defendant,  shall  be  commenced  in  a  new  paragraph.''  It  is 
dear  that  some  of  the  above  directions,  such  as  the  "  printing  "  and 
the  shape  of  the  pleadings,  refer  to  the  mode  in  which  the  pleadings 
should  be  prepared  when  sent  to  the  office  to  be  there  filed.  But  the  rule 
concludes  with  a  direction  which  is  applicable,  as  well  to  the  framing 
of  the  pleadings  for  the  office,  as  to  the  form  in  which  they  should 
be  drawn  by  Counsel — ^viz.,  each  cause  of  action,  and  each  plea, 
should  commence  with  a  new  paragraph.  Now,  in  this  case,  the 
first  count  commences,  as  every  summons  and  plaint  usually  does, 
with  a  statement  of  the  damages  suffered  by  the  plaintiff,  concluding, 
'*  whereby  the  plaintiff  hath  lost  the  use  of  the  money,  &c.  &c.,  and 
hath  suffered  damage  to  the  amount  of  £49*  198."  Every  profes- 
sional man  knows  that  that  is  a  different  count  from  the  one  which 
commences  immediately  afterwards,  *'  and  for  moneys  paid,  &c.  &c.'' 
These  latter  sentences  state  new  grounds  on  which  the  plaintiff  seeks 
to  recover  damages.  These  must  be  different  counts  ;  for  as  the  plain- 
tiff had  before  stated,  in  the  first  portion  of  his  summons  and  plaint, 

(a)  7  Ir.  Com.  Law  Bep.  302. 
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IL  T%  1862.  what  the  damages  were  which  he  sought  to  recover,  if  these  con- 
cluding sentences  do  not  state  new  causes  of  action,  they  are  mere 
tautology.  But  the  indorsement  of  particulars  limits  the  defence  to 
the  first  count  only ;  for  it  could  not  for  one  moment  be  contended 
that  interest  was  sought  to  be  recovered  under  the  head  of  either 
money  paid  for,  or  received  by,  the  defendants.  The  so-called  money 
counts  follow  the  forms  given  in  schedule  C  to  the  Common  Law 
Procedure  Act  1853;  therefore  I  think  the  contents  of  the  sum- 
mons of  plaint  were  evident  to  any  professional  person,  although 
the  plaintiff  committed  a  misprision  in  the  office,  which  he  must 
rectify  at  his  own  cost.  Undoubtedly  the  defendant  ought  to  have 
set  out  the  default  made  by  the  plaintiff  in  the  condition  of  sale. 
The  defence  must  be  amended,  but  without  costs,  since  the  Court 
misled  the  defendant,  in  permitting  (very  inadvertently,  I  admit) 
that  second  defence  to  be  pleaded. 


Nov.  18. 


Hughes,  B. 

The  General  Orders  are  intended  for  the  direction  of  Counsel,  as 
well  as  solicitors,  attorneys,  and  the  officers  of  the  Court. 

Deast,  B. 

The  34th  General  Rule  is  intended  for  the  direction  of  Counsel, 
who  would  do  well  to  number  each  paragraph  when  drawing  plead- 
ings. It  is  very  necessary  that  each  count  in  the  summons  and 
plaint  should  be  distinct,  so  that  unprofessional  persons  may  clearly 
understand  how  much,  and  upon  what  grounds,  they  are  called 
upon  to  pay. 

Both  parties  to  amend;  no  costs  given. 


CORAH  V.  WARD  and  others.* 


Where  two  of  This  was  an  action  on  a  bill  of  exchange,  against  three  joint  execu- 
MiS^had  ti^  *^™  ^^  *^®  drawer  of  the  bill.     One  of  the  defendants  resided  in 
defence,    the 
third    being 
oat   of   the 
jurisdiction, 
the  Ck>art,  re- 
fused,   with 
costs,  amotion 

to  change  the  venae,  made  by  the  defendants,  who  had  taken  defence,  apon  the 
gronnd  that  the  motion  was  prematare,  the  caose  not  being  at  issne. 


England.  Service  upon  him  was  alleged  in  the  indorsement  upon 
the  summons  and  plaint  to  have  taken  place  by  serving  one  of  his 
co-defendants  with  a  copy  of  the  writ  for  him.  No  order  for  substi- 
tution, or  to  declare  such  service  good,  had  been  made ;  nor  had  a 


*  Coram  PiooT,  C.  B.,  Hughbs,  and  DsAsr,  BB. 
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nolle  prosequi  been  entered  against  him.    A  motion  was  now  made  M.  T.  1862. 
by  the  defendants  who  had  appeared,  to  change  the  venue.    It  was     .       ^^f*^: 
opposed  upon  the  ground  that  the  application  was  premature,  the 
cause  not  being  at  issue. 

The  motion  was  refused  with  costs,  on  the  grounds  stated  in  the 

margin. 


CLINTON  V.  HENDERSON.  H.  T.  1863. 

Jon.  30. 

The  summons  and  plaint  in  this  case  stated  that  the  plaintiff  was  In   an  action 

before  and  at  the  time  of  the  committing  of  the  said  grievances,  &c.  defence    ihat 

&c.,  a  sulMSonstable  in  H.  M.  constabulary  force  for  Ireland,  and  the    alleged 

had,  as  such  sub-constable,  always  conducted  himself  loyally  and  oomment  in  a 

quietly,  and  according  to  the  rules  and  regulations  of  the  said  con-  newgpapaper 

stabulary  force  ;  and  that  before,  &c.  &c.,  the  plaintiff,   as  such  tiff's   acts, 

constable,  was  sent  by  the  Government,  together  with  other  mem-  2"!^*h^^Sjie 

bers  of  said  force,  upon  temporary  duty,  to  Newtownards,  in  the  was   a   fair 

county  of  Down  ;  and  the  defendant  afterwards,  in  a  certain  news-  ^""JJ^SS^'s 

paper,  called  the  Belfast  News-leUery  falsely  and  maliciously  printed  conduct  on  the 

and  published  of  the  plaintiff,  in  his  character  of  sub-constable,  the  ,„  referred  to. 

false,  scandalous  and  malicious  words  following,  that  is  to  say : —      The  plea  in 

•*  Why  was  an  additional  police  force  sent  to  Newtownards  ? — To  J^l^^Sm^ 

"the  editor  of  the  Belfast  News-letter — Sir,  I  take  the  liberty  of  (26LawJoar., 

^'asking,  through  the  medium  of  your  very  influential  paper,  for  „o^^2)  Bulien 

"  what  purposes  were  the  additional  police  sent  to  Newtownards  ?  <i^  Leake's 

"  Were  they  sent  to  keep  order  ?  or  were  they  sent  to  lead  to  a  ^^  '2nd  ed., 

"  disturbance  on  the  part  of  our  always  peaceful  inhabitants  ?     It  P*  ^|^»  disap- 

"is  quite  evident,  from  what  has  occurred  here  within  the  last  few       q^^    '^^^^ 

'*  days,  that  their  coming  here  has  not  been  attended  with  any  good,  daction  of  un- 

"  On  Saturday  last,  the  8th  instant,  a  number  of  those  policemen  ^^JS^^  into 

"  [meaning  thereby  the  plaintiff,  and  other  members  of  the  said  con-  ^®    summons 

"  stabulary  force,  who  had  newly  arrived  from  the  Phoenix-park,  in  rach  L  ^Utn- 

*•  number,  eight  or  eleven]  marched  in  pairs  in  the  direction  of  the  ^^^^  ^^ 

ments  relatiye 
"end  of  the  town,  passing  through  Little  Francis-street  and  Zion-   to  the  plaintifi^ 

"  place.     When  in  Little  Francis-street,  one  of  the  party  who,  it  is  ^-^^^i 

"quite  evident,  has  played  a  fife  more  than  once,  pulled  out  one  practice,  and 

'*  of  those  instruments,  and  immediately  commenced  playing  a  tune  {^^  iwiw^ 

"  very  grating  on  the  ears  of  the  inhabitants  of  that  peaceful  locality,  from  the  real 

"  [Meaning  thereby  that  the  plaintiff  was  one  of  a  party  of  the  SSpnte?*    " 

"  constabulary  who  caused  party  tunes  to  be  played  by  one  of  such 
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H.  T.  1863.  ^^  party  in  the  public  streets  of  the  town  of  Newtowoards,  in  such 
^^*^^_'*^!     **  a  manner  as  was  calculated  to  produce  a  disturbance  and  breach 
CLINTON      <<  of  the  peace].     Saturday  being  the  market-day,  many  farmers, 
^'  "and  especially  the  inhabitants  of  Little  Francis^street  and  Zion- 

"  place,  flocked  to  see  this  novel  procession.  They  proceeded  to  Con- 
'*  lig,  which  lies  between  Newtownards  and  Bangor ;  and  along  the 
"road  they  excited  the  passers  by,  the  farmers  who  were  returning 
"home  from  the  market,  and  the  country  cottiers,  by  their  noisy 
"unmusical  entertainment.  They  stopped  at  Conlig,  and  got 
"refreshed  with  some  spirits,  which  however  only  made  matters 
"  worse ;  for  they  fell  out  amongst  themselves  on  their  way  home.* 
"  [Meaning  thereby  that  the  plaintiff,  then  being  a  member  of  the 
"constabulary  force,  did  upon  said  occasion,  with  other  members 
"  of  said  force,  drink  ardent  and  intoxicating  spirits,  in  a  public- 
"  house  in  the  village  of  Conlig ;  and  that  the  said  party  of  con- 
"  stabulary,  of  which  party  plaintiff  was  one,  did  upon  said  occasion, 
"  upon  their  return  from  said  village  to  Newtownards,  by  reason  of 
"having  drunk  intoxicating  drinks,  quarrel  amongst  themselv^]. 
"  When  they  arrived  in  Newtownards,  they  accosted  some  of  the 
"  inhabitants  of  Zion-place  with  expressions  which  would  only  be 
"  uttered  by  the  most  profound  advocate  of  Bibbonism,  and  enraged, 
"  and  not  unjustly,  the  inhabitants  of  that  part  of  our  town."  [Mean- 
"  ing  thereby  that  the  plaintiff,  amongst  others  of  said  members  of  the 
"  constabulary,  belonged  to  the  unlawful  body  or  association  usually 
"  known  as  Ribbonmen]. — "  Your  space  will  not  allow  me  to  describe 
"their  conduct  along  the  road  home,  which  was  infinitely  worse  than 
"  what  I  have  ahready  described  on  their  entrance  into  the  town. 
"  These  are  tacts  which  should  call  for  investigation  on  the  part  of 
"  our  rulers ;  and  it  will  certainly  not  be  the  fault  of  the  Lord  Lieu- 
"  tenant  and  police  if  they  do  not  succeed  in  kicking  up  a  row." 
"  [Meaning  thereby  that  the  conduct  of  the  phdntiff,  amongst  others 
"  of  said  members  of  the  constabulary  force,  was,  upon  that  occasion, 
"  of  a  disordely  character,  calculated  to  create  a  disturbance  and  a 
"  breach  of  the  peace,  and  that  such  conduct  would,  upon  such  occa- 
"  sion,  have  produced  a  disturbance  and  breach  of  the  peace,  but  for 
"  the  forbearance  of  the  other  persons  who  were  present  when  such 
"  conduct  took  place]. — "  I  have  every  hope  however  that  the  inha- 
"bitants  of  this  town  will  show  their  good  sense,  and  not  be 
"  entrapped  into  hostile  collision  with  the  authorities. — I  am.  Sir, 
"  your  very  obedient  servant — *  A  Lover  of  Freedom  * — July  9th, 
"1862."  [Meaning  also  by  the  said  libel  that  the  plaintiff^  as  a 
"  member  of  said  constabulary  force,  had  been  guilty  of  conduct 
"  unbecoming  and  improper  in  a  member  of  the  constabulary,  and 
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**  contrary  to  his  duty  as  a  sub-coostable ;   and  that  the  plaintiff  H.  T.  1863. 

*^was  unfit  to  remain  a  member  of  said  force/'  cneguer. 

Special  damages,  in  consequence  of  the  plaintiff's  dismissal  from  clikton 

the  constabulary  force. — Defences  ;  first,  a  denial  of  the  fiefamatorj  ^* 

HKNDSRSON* 

sense  alleged;  secondly,  *^that  the  letter  above  mentioned  was 
"  and  is  a  fair  and  bona  fide  comment  upon  the  several  matters  and 
^^  premises  therein  contained  and  referred  to,  and  upon  the  conduct 
"  of  the  said  party  of  the  constabulary  force  of  Ireland  therein  men- 
•*  tionedy**  &c.  &c. 

C  Paltes,  for  the  plaintiff,  moved  that  the  second  defence  be 
set  aside,  upon  the  ground  that  the  acts  and  scenes  commented 
on  by  the  letter  were  not  identified  with  what  actually  occurred. 
The  letter,  while  a  fair  comment  upon  what  was  described  therein, 
might  not  be  such  upon  what  actually  took  place. 

H,  Joy  (with  whom  was  J,  Norwood)^  in  support  of  the  defence, 
cited  Archer  v.  M*Caldin  (a).  The  second  defence  follows  verbatim 
the  plea  set  out  in  ITie  Earl  of  Lucan  v.  Smith  (i),  referred  to  as 
a  precedent  for  the  plea  that  an  article  in  a  newspaper  is  a  fair 
comment,  in  Sullen  Sf  Leahe's  Precedents  in  Pleadings^  2nd  ed., 
p.  614. 

The  Court  ordered  the  plea  to  be  amended,  by  the  substitution 
of  the  following  words — *^  Was  and  is  a  fair  and  bona  fide  comment 
**  upon  the  conduct  of  the  said  party  of  the  constabulary  force  of 
*' Ireland,  on  the  occasion  therein  referred  to"  &c.  &c. 

The  Lord  Chief  Bason  added,  that  the  practice  of  introducing 
untraversable  averments  into  the  summons  and  plaint,  in  the  shape 
of  laudatory  phrases  relative  to  the  plaintiff,  was  very  objectionable. 
The  real  questions  in  dispute  here  were  the  dismissal  of  the  plaintiff, 
and  the  cause  of  it.  It  was  often  difficult  to  keep  the  real  facts  at 
issue  before  the  jury,  who  were  liable  to  be  misled  by  the  comments 
of  Counsel  for  the  plaintiff,  upon  topics  introduced  by  the  ingenuity 
of  the  pleader.  The  Courts  should  strike  these  untraversable  aver- 
ments out  of  all  pleadings  which  come  before  them. 

(a)  6  Ir.  Jar.,  N.  S.,  34.  (b)  26  Law  Joar.,  Exch.,  94,  note  2. 
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H.  T.  1862. 
CcmmgmPleai, 

COPLAND  V.  AEMSTEONG. 

(Common  Pleat). 
Jan.  13, 

Actions  Motion  that  the  plaintiff  or  his  attorney  be  ordered  to  refand  the 
bronrfit  under  gmn  of  £1.  58.  Od.,  paid  by  the  defendant,  under  protest,  in  respect 
Bills  of  £?  of  costs.  The  action  was  one  broaght  under  the  Summary  Bills  of 
^^^oKV'  Exchange  Act,  to  recover  the  sum  of  £10,  being  the  amount  of  a 
c.  43}  are  sab-  bill  of  exchange,  indorsed  by  the  defendant  to  the  Royal  Bank ;  the 
iwoM^^of  ^S^  plaintiff  being  the  public  officer  of  the  bank. 

97th  section  of       The  summons  and  plaint  contained  abo  a  claim  of  two  shillings 
Law   ProM^"*  *^^  sixpence  for  the  expense  of  noting. 

dare  Act  of  The  full  amount  of  the  demand,  namely,  £10.  2s.  6d.,  was  ten- 
the  som  reoo-  dered  on  behalf  of  the  defendant ;  but  the  attorney  for  the  plaintiff 
Siin^£»  ^^  refused  to  accept  it,  unless  a  sum  of  £1.  58.  Od.  was  paid  for  costs, 
both  parties  re-  The  defendant  paid,  under  protest,  the  whole  sum  demanded,  in 
^e^^.MU  ^^^^  ^  *^®^^  judgment  being  marked  against  him. 
joxisdiction,  The  defendant  and  his  attorney  made  affidavits  in  support  of  the 

w£  not  be  ii^otion.  The  statement  by  the  defendant  as  to  residence  was,  that 
^titled  to  his  place  of  business  was  in  the  house  No.  1 1  Nassau-street,  in  the 
city  of  Dublin,  and  that  he  slept  at  Tolka  Lodge,  in  the  county  of 
Dublin ;  and  that  the  plaintiff's  place  of  business  was  in  Foster- 
place,  in  the  city  of  Dublin,  and  that  he  slept  at  Monkstown,  in 
the  county  of  Dublin. 

Henry  Fitz  Gibbon^  for  the  motion,  referred  to  the  40th  and  65th 
sections  of  the  13  &  14  Vicy  c.  57  (the  Civil-bill  Act),  and  also 
to  the  97th  section  of  the  Common  Law  Procedure  Act  1856,  as 
re-enacting  the  provisions  of  the  former  section. 

Exham^  for  the  plaintiff. 

This  action  is  brought  under  the  recent  Summary  Bills  of 
Exchange  Act,  and  could  not  have  been  brought  in  the  Civil- 
bill  Court  The  provisions  of  the  97th  section  of  the  Common 
Law  Procedure  Act  1856,  do  not  apply  to  this  case.  This  is  not  a 
mere  question  of  £1.  5s.  Od.  The  question  is,  whether  banks  are 
to  have  the  benefit  of  the  provisions  of  the  24  <&  25  Ftc,  c  43, 
with  respect  to  bills  of  exchange  under  £20.  This  action  comes 
properly  under  the  5th  section,  which  gives  the  expense  of  noting 
to  the  plaintiff.  The  plaintiff  therefore  recovered  an  item  which 
he  could  not  have  recovered  in  the  Civil-bill  Court:  ByUe  on 
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BilU,  p.  243.    According  to  the  rulea  settled  by  the  Judges  the  H.  T.  1862. 
plaintiff  here  is  entitled  to  £1.  6s.  Od.  for  costs.— [Chbistian,  J.  ^f*^^^^ 
That  rule  most  be  read  in  coujanction  with  the  97th  section  of    coplahd 
the  Act].— i^arAam.     The  words  of  the  97th  section  are,  "If,  in  ^' 

AKMSTRONO 

anj  action,  <&c.,  the  plaintiff  shall  recoTcr  a  less  sum,'*  &c.    Money 
paid  is  not  a  sam  recoyered  in  the  action :  Chambers  v.  Willi  (a). 

Fitz  GiUum  was  not  called  on  to  reply. 

MONAHAN,  C.  J. 

We  do  not  think  there  is  any  occasion  to  allow  this  motion  to 
stand  for  farther  consideration.  We  entertain  no  doubt  but  that 
the  Summary  Bills  of  Exchange  Act  must,  according  to  its  true 
construction,  be  read  in  conjunction  with  the  Common  Law  Pro* 
cedure  Act,  and  as  if  incorporated  with  it.  If  a  party  choose  to 
avail  himself  of  the  benefit  of  the  Bills  of  Exchange  Act,  and 
proceed  for  a  sum  under  £20,  he  must  be  satisfied,  in  any  case, 
with  only  half  costs;  and  if  both  parties  reside  within  the  same 
ciyil-bill  jurisdiction,  with  no  costs.  We  are  therefore  clearly  of 
opinion  that  the  plaintiff  ought  to  have  accepted  the  amount 
sued  for,  without  the  £1.  58.  Od.  for  costs ;  but  not  having  done 
so,  the  defendant  must  be  recouped  that  amount,  together  with 
the  costs  of  this  motion. 

Order  accordingly. 

(«)  1  Eng.  Jut.,  N.  S..  475. 


BELL  «.  BELL  and  others* 


Jan.  17« 


This  was  an  application,  on  notice  at  foot  of  summons  and  plaint,  A  plaintiff,  in 

pursuant  to  the  75th  section  of  the  23  &  24  Vie.,  c.  154  (Landlord  efectoent''  on 

and  Tenant  Act  1860),  that  the  defendant  should,  within  six  days  ^®   ^^®* 

from  the  date  of  the  application,  enter  into  recognizance,  by  himself  cov^  the  po8< 

and  two  sufficient  sureties,  in  a  reasonable  sum,  conditioned  to  pay  session  of  pre- 

'^  ''    mises,     where 
the  costs  and  damages,  and  mesne  profits,  which  should  be  incurred  the  lease  has 

determined,  is 
not  entitled  to  secnriQr  for  costs  from  the  defendant,  under  the  24  &  25  Vie.,  c.  154, 
s.  75,  unless  he  actnally  produce,  upon  the  motion,  the  lease  or  counterpart ;  and  it 
is  not  sufficient  for  him  to  deny  that  a  counterpart  erer  existed,  and  to  make  it 
appear,  by  affidavit,  that  the  defendant  is  in  posMssion  of  the  lease,  and  to  requhrai 
him,  by  notice,  to  produce  same. 
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BL  T.  1863.  by  the  plaintiff  in  the  pending  action  of  ejectment  on  the  title. 

CovmMPlMi  fpij^  noticeiurtlwr  required  the  defendant  to  produce,  on  said  motion, 

B&CL        a  certain  indenture  of  lease,  dated  < day  of 1845,  from  the 

^'  plaintiff  to  the  late  Mary  Bell ;  and  also  an  assignment  or  coi^Toy- 

ance  of  the  lands,  dated  27th  October  1857.  The  motion  was 
grounded  on  the  plaintiff's  afiidavit,  which  alleged  the  making  of  a 
lease  of  the  lands  of  Crossteely,  in  the  county  of  Tyrone,  to  Mai7 
Bell,  for  her  life,  which  she  afterwards  assigned  to  defendant,  and 
died,  on  or  about  the  8th  of  April  1 862 ;  and  that  possession  had 
been  demanded  of  said  lands.  The  deponent  further  stated  that 
neither  the  said  indenture  of  lease  or  assignment,  nor  any  counter- 
part or  counterparts  of  them,  or  either,  is  or  are  now,  or  CTer  were, 
in  the  custody  or  possession  of  deponent ;  but  that  they  were  now, 
as  he  believed,  in  the  custody  of  the  defendant,  or  some  person  on 
his  behalf;  and  that  said  indenture  of  lease  was  produced  on  his 
behalf  in  the  month  of  December  last,  at  a  trial,  in  the  Court  of 
Probate,  between  deponent  and  said  defendant,  as  to  an  alleged  will 
of  said  Mary  Bell;  and  that,  on  that  occasion,  an  assistant  of 
plaintiff's  attorney  took  the  particulars  of  said  lease,  which  is  men- 
tioned as  having  been  dated  in  1845,  without  stating  day  or  month. 

Dowse,  for  the  plaintiff,  now  moved,  pursuant  to  the  75th  section 
of  the  Landlord  and  Tenant  Act,  for  security  for  costs. 

The  plaintiff  excused  the  production  of  the  lease  or  counterpart, 
by  swearing  that  he  never  had  a  copy,  and  by  calling  upon  the 
defendant,  by  notice,  to  produce  the  original. — [Monahan,  C.  J. 
In  order  to  carry  your  motion,  you  must  get  a  new  Act  of  Parlia- 
ment. The  clause  of  the  Act  to  which  you  refer  is  this: — ''It 
'*  shall  be  lawful  for  the  landlord,  producing  the  lease  or  other 
''  instrument  regulating  the  terms  of  the  tenancy,  or  some  coun- 
'^  terpart  or  duplicate  thereof,  and  proving  the  execution  of  same, 
*'  &c."  This  is  not  such  a  case  as  the  Legislature  contomplated. — 
Ball,  J.  We  have  no  power,  on  the  present  motion,  to  compel  the 
defendant  to  produce  the  lease.]  The  possession  of  the  lease  is  not 
denied  at  the  other  side. — [Eeooh,  J.  The  terms  of  the  notice  were 
merely  that  you  would  apply,  on  the  first  opportunity,  for  security 
for  costs.] 

S.  Y.  Johnstone  contra,  applied  for  costs. 

Per  Curiam^ 

This  motion  must  be  refused,  with  costs. 
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H.  T.  1863- 

MOORE  V.  M*ELROY.» 

March  14. 
Thi8  was  an  application  that  the  plaintiff  might  be  at  liberty  to  Where  the  de- 
mark  judgment  against  the  defendant,  as  in  the  case  of  default,  t^^nala^on 
notwithstanding  thai  a  defence  had  been  filed,  on  the  ground  that  filed    his    de- 
notice  of  the  filing  of  the  defence,  and  a  co^j  thereof,   were  not  the  tune  re- 
served on  plaintiff's  attorney,  pursuant  to  the  provisions  of  the  ^5^  **7  *^® 
Common  Law  Procedure  Act,  until  after  the  time  limited  by  the  the  Common 
said  Act  had  expired,  and  after  the  plaintiff  had  proceeded  Jo  mark  J*^  a"^ 
said  judgment.      The  action  was   brought    to    recover  a  sam  of  ment  Act  1853 
£27.  18s.  3d.,  for  goods  sold  and  delivered  by  the  plaintiff  to  the  ^^^^^^^^^ 
defendant.     To  this   the  defendant   pleaded  that   the   goods  sold  afterwards,  to 
and  delivered  were  of  the  value  of  £10,  and   no  more;  and  that  thereof*  Sf^ 

he  had  satisfied   and   discharged   the  plaintiff's  claim  in  respect  ^i^  ^  -before 

.       .      ,  .        .     .    ,         ,  the   plamtiflF 

thereof,  by  payment  before  action,  m  the  manner  therein  indorsed: —  had  given  no- 

Ihdobsemsmt  :— "  1856.    To  amount  of  cash  paid  to  plaintiff,  £ia"  ^i<^  o^  &  °^o- 

tion  for  liberty 
It  appeared  by  an  affidavit,  made  by  the  attorney  for  the  plaintiff,  to  mark  jndg- 

that  the  summons  and  plaint  was  served  on  the  1 3th  of  February ;  that^"n^TdUi. 

and  consequently  that  the  last  day  for  pleading  to  it  was  the  27th  standing   that 

of  the  same  month.      That  no  notice  of  the  filing  of  a  defence,  nor  had  ^n^pre- 

was  a  copy  thereof,  served  on  him,  or  at  his  office,  on  the  27th  vented    from 

of  February,  or  previously  thereto;  and  that  he,  on  the  28th  of  ment,  in  coni 

the  same  month,  caused  the  necessary  forms  to  be  filled  up  for  sequenceofthe 

nhng  of  the 
marking  judgment  by  default,  and  swore  the  necessary  affidavit  .defence though 

for  that  purpose,  and  then  sent  his  clerk  to  Court  to  mark  judg-  J^at^defenw*' 

ment  by  default;   when   said   cl6rk,   before  demanding  from   the  became   rega- 

proper  officer  a  certificate  of  no  defence  being  filed,  as  required  the  ^py^  was 

in  such  eases,  made   search  for  defence ;   and  on  such  search  he  served ;   and 

discovered  that  a  defence  had  been  filed  on  the  26th  of  February,  could  not  af- 

That,  up  to  the  time  of  said  defence  being  so  discovered  to  have  J^r^^^ds  ob- 

ject  to  it. 
been  filed,  he  had  not  received  from  the  defendant  or  his  attorney 

any  notice  or  intimation  whatever  of  the  filing  thereof.  That  his 
clerk  informed  him  that,  on  Saturday  the  25th  oi  February,  he 
remained  in  his  office  until  after  the  hour  of  half-past  five  in  the 
afternoon,  and  that  no  copy  of  the  defence,  or  notice  of  filing 
same,  was  served  up  to  that  hour;  but  that,  on  Monday  the  2nd 
of  March,  he  was  handed  by  kis  said  clerk  a  notice  of  filing 
said  defence,  and  a  copy  thereof,  dated  the  26th  of  February, 
which  had  been,  as  he  had  been  informed,  found  in  the  letter- 
box  of  the  hall-door   to  his   registered   residence,   either  late  on 

*  Coram  Dea.8T,  B.,  sitting  in  Consolidated  Chamber. 
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MOORE 

V. 

M*feLSOT. 


H.  T.  1863.  Saturday  eToning,  or  on  Monday  morning.  The  clerk  of  the  attor- 
.CommmPl^.  ney  for  the  plaintiff  made  an  affidavit  corroborating  these  facts.  The 
plaintiff  also  made  an  affidavit,  to  the  effect  that  the  sum  claimed  by 
the  writ  of  summons  and  plaint  was  bona  fide  due  to  him,  and  that 
the  statement  in  the  defence  that  it  had  been  discharged  by  a  pay- 
ment of  £10  was  untrue;  and  that  he  believed  the  defence  was  filed 
for  the  purpose,  not  of  bona  fide  disputing  the  debt  claimed  by  him, 
but  of  deterring  him  from  prosecuting  his  action,  by  reason  of  the 
expense  to  which  he  would  be  put  by  a  contested  record;  the 
defendant  being,  as  he  believed,  in  circumstances  of  very  doubtful 
solvency. 

In  answer  to  these  affidavits,  the  Dublin  agent  for  the  attorney  for 
the  defendant,  and  his  clerk,  made  a  joint  affidavit,  in  which  it  was 
stated  that  the  defence  was  filed  on  the  26th  of  February ;  and  that 
a  copy  and  notice  were  prepared  for  service  on  the  same  day,  but 
escaped  being  served  until  the  28th  of  February,  by  a  mistake. 


Pureeily  in  support  of  the  motion. 

There  was  here  a  clear  violation  of  the  provisions  of  the  Common 
Law  Procedure  Act.  The  last  day  for  pleading  was  the  27th  of 
February,  and,  on  that  day,  no  notice  of  a  defence  having  been  filed 
was  served.  The  fact  of  a  defence  having  been  filed,  without  notice, 
on  the  26th  of  February,  ought  to  be  treated  as  a  nullity.  By  the 
45th  section  of  the  Common  Law  Procedure  Act  of  1853,  it  is 
enacted  that  notice  of  the  filing  and  defence,  together  with  a  correct 
copy  thereof,  shall  be  served  on  the  plaintiff's  attorney ;  **  and  such 
''  defence  shall  be  considered  as  filed  as  on  the  day  on  which  such 
^*  notice  and  copy  shall  be  served."  No  notice  therefore  of  the  filing 
a  defence  having  been  served  on  the  27th,  which  was  the  last  day  to 
plead,  the  plaintiff  was  entitled  to  mark  judgment  on  the  28th.  In 
consequence  of  the  defence  filed  on  the  26th,  the  officer  would  not 
allow  him  to  do  so.  The  Court  should  now  set  aside  that  defence, 
and  let  judgment  be  marked  for  the  plaintiff  as  by  default.  This 
defence  was  merely  pleaded  for  the  purpose  of  gaining  time.  That 
appears  by  the  affidavit  of  the  plaintiff. 

Kaye,  contra. 

This  motion  ought  to  be  refused ;  there  has  been  no  substantial 
irregularity  on  the  part  of  the  defendant ;  and  the  provisions  of  the 
Common  Law  Procedure  Act  have  been  literally  complied  with.  It 
is  true  that  a  defence  is  to  be  considered  as  filed  only  on  the  day  on 
which  notice  of  the  filing  shall  be  given  to  the  plaintiff;  but  it  is  also 
the  case  that,  under  the  39th  section  of  the  Common  Law  Procedure 
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Act  1853,  the  defendant  may  file  his  defence  at  any  time  before 
judgment.  The  plaintiff  could  not  under  any  circumstances  have 
marked  judgment  until  the  28th;  and  the  defence  must  be  taken  as 
filed  on  that  day.  If  the  defence  had  been  handed  to  the  officer  at  any 
time  before  marking  judgment  on  the  28th,  he  would  have  received  it. 
This  defence  must  be  taken  as  filed  in  time  on  that  day,  although 
notice  of  the  filing  was  not  served  until  evening ;  but  the  law  does 
not  regard  fractions  of  a  day.  The  affidavit  of  the  plaintiff  is  of  no 
importance.  The  Court  will  not  try  the  merits  of  an  action  on 
affidavits.  The  object  of  this  defence  could  not  have  been  for 
the  purposes  of  delay.  The  plaintiff  had  ample  time,  after  receiving 
notice  of  the  filing  of  it,  to  serve  notice  of  trial  for  the  Assizes,  but 
did  not  do  so.    This  motion  should  therefore  be  refused. 


H.  T.  1863. 
CommonPieas 


Purcell  was  heard  in  reply. 

Dbast,  B. 

I  cannot  set  this  defence  aside,  as  it  appears  to  be  perfectly 
regular.    I  must  therefore  refuse  the  application. 

Motion  refused,  with  £3  costs. 


M.  T.  1862. 
Nov.  24. 

COLLINS  V.   THOMPSON.  H.  T.  1863. 

.Ton.  15,  20. 

This  was  a  motion  on  behalf  of  the  Rev.  W.  C.  B.  Flint,  a  peti-  A  jadgment 
tioner  in  a  cause  petition  matter  now  pending  in  the  Court  of  ^^*JP^  ^^' 
Chancery,  wherein  the  defendant  was  respondent,  that  the  garnishee  nishee  order  to 
order,  pronounced  in  this  cause  on  the  18th  of  November,  making  Jj^^^  to^whkh 

the  jadgment 
debtor  was  alleged  to  be  entitled.  Prior  to  the  obtaining  of  the  absolute  order  for 
payment,  the  plaintiff  ascertained  that  a  jadgment  mortgagee  bad  filed  a  caase 
petition,  ander  the  15th  section  of  the  Court  of  Chancery  (Ireland)  Regulation 
Act  1850,  aj^ainst  the  defendant,  under  which  an  order  of  reference  had  been  made 
for  the  appointment  of  a  receiver.  No  notice  of  the  motion  had  been  served  upon 
the  mortgagee,  and  no  one  appeared  to  resist  the  making  absolute  of  the  order,  nor 
^  was  the  Court  informed  of  the  above  fact.    The  mortgagee  subsequentlv,  having 

moved  to  set  the  order  aside — Held,  that  it  was  the  duty  of  the  plaintiff  to  have 
apprised  the  Court  of  the  existence  of  the  judgment  mortgage,  and  proceedings 
thereunder;  and  that,  without  imputing  mala  fides  to  the  plaintiff,  it  amounted  to 
such  a  suppression  of  fact  on  his  part  as  entitled  the  mortgagee  to  have  the  order  set 
aside,  with  costs,  without  prejudice  to  any  further  application  the  plaintiff  might 
be  advised  to  make,  to  have  the  primary  garnishee  order  made  absolute. 

The  plaintiff  having  accordingly  moved  de  novo  to  this  effect,  upon  notice  to  the 
mortgs^gee — Held,  that  the  existence  of  a  judgment  mortgage  i^ecting  the  defend- 
ant's lands  was,  per  se,  sufficient  to  disentitle  the  plauitiff  to  obtain  an  abso- 
lute order  for  the  payment  of  the  rents. 


Digitized  by 


Google 


Hi 


Appendix, 


M.  T.  1S62.  absolute  the  eonditional  order  of  the  10th  of  November  last,  be  set 
Common  PleoM 


COLLINS 
THOMPSON. 


aside,  said  order  of  the  18th  of  November  last  having  been  obtained 
subsequent  to  the  date  of  the  order  of  Master  Litton,  made  in  said 
Chancery  cause  petition  matter,  ordering  a  receiver  to  be  appointed 
over  the  lands  in  the  occupation  of  the  tenants,  who  were  directed 
by  the  said  order  of  the  18th  November  to  pay  to  the  plaintiff  in 
this  cause  the  respective  sums  due  by  them  for  rents  to  the  defend- 
ant. It  appeared  by  the  affidavit  of  Mr.  Connor,  the  attorney  and 
solicitor  of  the  Rev.  Mr.  Flint,  that  he  recovered  a  judgment  in  the 
Court  of  Queen's  Bench  against  the  defendant,  on  the  30th  April 
1862,  as  part  of  a  bond  and  warrant,  dated  14th  November  1860, 
in  the  penal  sum  of  £2000,  to  secure  repayment  of  £1000,  money 
lent  by  plaintiff  to  defendant,  with  interest  at  the  rate  of  £5  per  cent, 
per  annum ;  which  judgment  was,  on  the  2nd  May  1862,  duly  regis- 
tered as  a  mortgage  against  the  interest  of  defendant  in  certain  lands 
and  premises  in  Louth,  and,  amongst  others,  the  lands  of  DiUons- 
town  and  Annagasson,  situate  in  the  barony  of  Ardee,  in  said 
county ;  that,  upon  the  28th  May  last,  defendant  presented  a  peti- 
tion to  the  Landed  Estates  Court,  for  the  sale,  amongst  others,  of 
Dillonstown  and  Annagasson,  upon  which  there  were  sundry  other 
incumbrances  besides  Flint*s  judgment  mortgage ;  that  Mr.  Flint, 
on  the  19th  July  last,  filed  a  cause  petition,  under  the  15th  section 
of  the  Court  of  Chancery  (Lreland)  Regulation  Act  1850,  praying, 
amongst  other  things,  the  appointment  of  a  receiver  over  said  pre- 
mises, upon  which  petition  the  usual  order  of  reference  was  made 
on  the  25th  July  1862;  that,  on  the  7th  November  last,  Master 
Litton  made  an  order  for  the  appointment  of  a  receiver  over  said 
lands,  and  that  the  several  tenants  on  said  lands  should  pay  their 
respective  rents  and  arrears  to  the  receiver  so  to  be  appointed,  upon 
his  entering  into  recognizance,  as  in  such  cases  usual.  This  order 
was,  on  the  14th  November,  duly  served  upon  the  several  tenants  of 
said  lands  of  Dillonstown  and  Annagasson.  Deponent  stated  his 
belief  that,  before  the  making  of  the  order  of  the  18th  of  November, 
the  plaintiff  or  his  attorney  was  aware  of  the  making  of  the  said 
order  for  the  'appointment  of  a  receiver,  and  that  notice  thereof  had 
been  served  upon  said  tenants ;  and  that  his  attorney,  before  the 
making  of  the  order  of  the  18th  of  November,  to  make  absolute  th^ 
conditional  order  of  the  14th  November,  had  in  his  possession  a 
copy  of  the  said  notice  so  served  upon  the  said  tenants.  A  receiver 
was  subsequently  appointed,  but  had  not  yet  perfected  his  recog- 
nizance. Deponent  also  explained  the  reason  of  his  client  not 
having  intervened  upon  the  notice  to  make  absolute  the  garnishee 
order.    It  appeared  by  the  affidavit  filed  by  the  plaintiff,  to  ground 
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the  garnishee  order,  that  she  had  recovered  two  several  judgments  M.  T.  1862. 


against  the  defendant  in  this  Court,  on  the  6th  of  June  1862 — the 
first  for  the  sum  of  £274.  5s.  7d.,  and  the  second  for  £126.  3s.  2d., 
both  of  which  remained  due ;  that  the  defendant  was  and  is  pos- 
sessed in  fee-simple  of  the  lands  of  Dillonstown  and  Annagasson,  in 
the  county  of  Louth,  let  to  the  therein  undermentioned  tenants  from 
year  to  year,  who  reside  thereon ;  each  of  whom  was,  and  still  is, 
justly  and  truly  indebted  to  the  said  defendant  in  the  amount  of  one 
full  half-year's  rent  of  their  respective  holdings  under  said  defend- 
ant, up  to  and  for  the  1st  day  of  November  1862;  each  of  which 
several  tenants  resides  in  Dillonstown  and  Annagasson,  in  the  county 
of  Louth,  within  the  jurisdiction  of  the  Court,  &c.  &c.  The  affi- 
davit then  set  out  a  list  of  the  tenants,  and  the  amount  of  the  several 
arrears  of  rent ;  and  made  out  a  case  for  substitution  of  service  of 
the  order  upon  the  defendant,  who  was  out  of  the  jurisdiction. 

The  absolute  order,  made  on  the  18th  of  November,  directed  the 
tenants,  twenty-nine  in  number,  to  pay  to  the  plaintiff  the  several 
sums  set  opposite  to  their  respective  names,  within  ten  days  from  the 
service  of  the  order,  in  part  discharge  and  satisfaction  of  plaintiff's 
judgment  debt;  and  that  said  several  parties  do  have  credit  respect- 
ively against  the  defendant  for  the  said  several  sums  so  directed  to 
be  paid  over  by  them. 

Aeheion  Henderson^  on  behalf  of  the  judgment  mortgagee. 

The  order  ought  not  to  stand,  inasmuch  as  the  debt,  in  order  to 
be  attached,  ought  to  have  been  due  to  the  defendant ;  whereas  the 
estate  in  the  land  had  been  previously  transferred  to  a  creditor  of 
the  defendant.  The  order  of  reference,  which  was  made  on  the 
25th  June  last,  bound  all  the  arrears  of  rent :  Hollier  v.  Hedges  (a). 
These  facts  ought  to  have  been  stated  to  the  Court  when  the  abso- 
lute order  was  asked  for.  He  also  cited  Tilbury  v.  Broum  (b) ; 
Dingley  v.  Roberts  (c). 

M^Blain  and  Hamilly  contra. 

The  plaintiff  had  no  notice  whatever  of  the  facts  at  the  time  of 
applying  for  the  original  garnishee  order.  It  is  true  that  the  plain- 
tiff heard  of  the  Chancery  proceedings  prior  to  the  making  absolute 
of  the  order ;  but  it  is  submitted  that  the  rents  were  not  bound  in 
the  hands  of  the  tenants  until  service  of  the  order  for  the  payment 
of  the  rents  to  the  receiver,  which  had  not  been  made  at  that 
time. — [MoNAHAN,  C.  J.    Does  that  rule  apply  to  the  c^se  where 

(a)  2  Ir.  Chan.  Bep.  370.  (&)  30  Law  Jour.,  N.  S.,  Q.  B.,  46. 

(0  2Eng.  Jur.,N.  S.,  1145. 
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M.  T.  1862.  the  person  obtoining  saeh  an  order  has  already  a  legal  title  to  the 
Commoi^PUat  ^^^  ?«^Keooh,  J.  The  rents  ceased  to  be  doe  to  the  mortgagor 
coi^uns  after  the  registration  of  the  judgment.] — Flint  was  only  an  equitable 
n^rtgagee.  The  plaintiff's  judgment  was  also  registered  as  a  mort- 
gage. It  did  not  occur  to  the  Counsel  for  plaintiff  that  the  existence 
of  the  order  in  the  Chancery  matter  was,  under  the  circumstances, 
a  material  fact,  which  ought  to  have  been  mentioned  to  the  Court ; 
as,  in  his  opinion,  it  did  not  affect  the  rights  of  the  parties. 

MONAHAK,   C.  J. 

We  are  of  opinion,  without  being  called  upon  at  present  to  enter 
into  the  question  of  priorities,  that  the  absolute  order  was  obtained 
by  the  actual,  though  not  intentional,  suppression  on  the  plaintiff's 
part  of  a  material  fact;  and  that,  when  this  order  was  being 
obtained,  it  should  have  been  mentioned  to  the  Court  that  this 
order  had  been  obtained.  Therefore,  while  we  leave  the  effect  of 
this  to  be  argued  at  another  time,  we  shall  merely  at  present  set 
aside  the  absolute  order,  with  costs,  allowing  the  conditional  order 
to  stand;  and  this  will  not  prevent  the  plaintiff  from  moving  to 
make  this  order  absolute  against  Mr.  HendenotCt  client 


H.  T.  1863.  On  the  9th  of  December  last,  the  plaintiff  accordingly  served  notice 
Jan.  15.  on  Mr.  Flint,  and  others,  to  make  absolute  the  said  conditional 
order  of  the  4th  of  November  last.  The  plaintiff,  in  support  of  the 
motion,  filed  a  further  affidavit,  stating  the  circumstances  under 
which  she  had  recovered  judgment  against  the  defendant.  The 
affidavit  also  stated,  that  Charles  Dougherty,  another  judgment 
creditor  of  defendant,  on  the  12th  of  June  1862,  obtained  a 
garnishee  order  in  this  Court  against  the  said  tenants  for  their 
rents  due  on  the  1st  of  May  last,  under  which  he  received  the 
rents,  up  to  which  time  the  defendant  had  been  in  receipt  thereof ; 
that  Mr.  Flint  is  the  half-brother  of  defendant,  and  never  received 
interest  on  foot  of  his  said  judgment;  that  the  judgments,  so 
obtained  by  deponent  against  defendant,  were  duly  i^gistered  as 
mortgages  against  the  defendant's  lands  on  the  6th  of  July  1862,  and 
deponent  some  four  or  ^yq  days  afterwards  filed  her  cause  petition, 
praying  for  a  receiver  over  said  lands,  but  as  the  Court  of  Chancery 
was  not  then  sitting,  the  matter  could  not  be  proceeded  with  until 
after  the  Long  Vacation ;  that  deponent  had  no  notice  of  the  pro- 
ceedings in  the  petition  matter  of  Mr.  Flint,  and  never  heard  of 
Master  Litton's  order  for  the  appointment  of  a  receiver,  or  notice 
of  the  execution  of  such  order,  until  informed  thereof  by  the  affi- 
davit of  the  attorney  of  Mr.  Flint ;  the  affidavit  also  contained 
charges  of  collusion. 
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Mr.  Flint  in  r^j  filed  an^  affidavit  denying  the  fast  mentioned  H^T.  1863. 
ehargeSy  and  aHeging  that  be  had  taken  the  proceedings  for  the  ^"'*^*^^ 
bona  fide  pnvpose  of  seovring  the  rents  and  profits  of  tiw  defendant's 
estates  for  the  mortgagees  and  prior  ineumhraneera  thereon^  and  not 
allowing  tho  same  |p  be  direrted  from;  thdr  proper  legal  course  of 
payment. 

.  The  Court,  pending  the  motion,  having  desired  further  infbrma* 
tion  respecting  the  various  iftcumbranceS'  afiecting  the  property, 
and  their  respective  priorities,  a  statement  was  prepared,^  by  which 
it  appeared  that  there  were  three  m^tga^^s  by  indenture  for  sums 
amounting  in  the  whole  to  £8000,  prior  to  the  several  judgment 
mortgages;  that  there  was  one  judgment  mortgage  registered  the 
14th  of  February  1861,  prior  to  thai  of  Mr.  Flint,  between  which 
latter  and  that  of  the  plaintiff  several  intervened.  In  addition  to 
the  dates  mentioned  in  the  foregoing  affidavits,  it  appeared  that  on 
the  5th  of  December  1862,  the  receiver's  recognizance  was  duly 
enrolled,  and  the  usual  order  made  upon  the  tenants,  which  was 
duly  served  on  the  5th  of  December  1862. 

MPBiain  (witli  whom  was  C.  R.  Barrjf)  now  moved  to  have 
the  order  made  absolute,  and  contended  tiiat  tlie  intervening  mort* 
gage  creditor  was  not  entitled  to  the  rents.  In  order  to  bind  the 
rents,  the  reversioner  should  give  notice  to  the  tenant:  Mass  v. 
GaUimore{a)\  Waddilove  v.  BameH{b).  The  mortgagor  might 
look  to  the  tenants  for  his  rent,  and  his  right  could  not  be  divested 
by  the  subsequent  interference  of  the  mortgagee. — [Monahan, 
C.  J.  Do  you  contend  that  mortgagee  could  not  bring  an  action 
for  the  rent?] — The  right  of  action  vested  in  the  defendant  in 
November,  and  that  could  not  be  divested ;  when  the  rent  is  paid 
to  the  mortgagor,  no  account  can  be  demanded:  Wilton  v.  Dunn{e). 
But  Mr.  Flint  is  only  the  mortgagee  of  the  equity  of  redemption. — 
[MoNAHAN,  C.  J.  No  doubt  if  the  rents  had  been  actually  received 
by  the  landlord,  the  mortgagee  would  have  had  no  tight,  but 
cannot  he  stop  them,  before  they  are  due,  from  going  into  the  land- 
lord's pocket?  Suppose  that  the  landlord  had  assigned  the  rents 
for  value,  could  not  the  mortgagee  stop  them  before  the  assignee 
received  them?] — ^It  is  submitted  that  the  order  of  the  4th  of 
November,  for  the  attachment  of  the  debt,  bound  the  rent 
in  the  hands  of  the  tenants.  It  has  been  held  that  such  an 
order  has  the  same  effect  as  an  execution  levied  on  chattels: 
Holmes  v.    TaUon  (d). — [Chbistian,    J.      Your    argument    pro- 

(a)  1  Sm.  L,  C.  310.  (*)  2  B.  &  C.  538. 

(c)  17  Q.  B.  297.  (a)  5  El.  &  BL  65. 
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H.  T.  1868.  ceeds  upon  the  assnmptioii  that  the  mortgagor  had  a  right  to 
^C^*^^^  recover  the  rent;  but  by  the  registry  of  the  judgment,  Mr.  Flint 
made  the  tenants  his  debtors,  and  then,  before  you  get  the  rents 
into  your  own  pocket,  Flint  intervenes.  The  very  existence  of 
a  prior  mortgage  is  ignored  by  your  proceeding^. — Monahah,  C.  J. 
If  the  rents  had  been  paid  to  you  before  the  interference  of  the 
mortgagee,  you  might  have  kept  them.] — It  is  submitted  that  so 
long  as  the  mortgagee  does  not  interfere,  the  mortgagor  is  in  the 
position  of  the  landlord  of  the  tenants. — [Keogh,  J.  If  the  mort* 
gagee  becomes  active,  cannot  he  divest  the  rights  of  the  mortgagor?] 
— Not  as  against  prior  rents. 


J.  Brooke  and  A.  Hendenon^  contra. 

It  is  plain  that  all  the  rents  accrued  due  the  1st  of  November 
last,  and  that  Mr.  Flint's  mortgage  was  completed  on  the  2nd  of 
May.  The  assignment  conveyed  the  rights  of  the  assignor  to  the 
assignee;  otherwise  a  man  might  sell  his  estate  and  afterwards 
recover  the  rents  from  tenants  from  year  to  year.  If  indeed  the 
tenants  pay  their  former  landlord  the  rents,  without  notice  of  the 
assignment,  they  are  protected  as  against  the  mortgagee ;  but  Moss 
V.  GMimore  decides  that  where  leases  are  made  before  the  mort- 
gage, the  mortgagee  is  assignee  of  the  reversion.  Therefore  the 
rents  which  accrued  after  the  2nd  of  May  clearly  belonged  to  the 
judgment  creditor.  None  of  the  tenants  were  indebted  to  the 
judgment  debtor.  The  rents  moreover  were  due  fronx  the  date 
of  the  order  of  reference,  which  was  duly  served  upon  the  tenants. 
The  rents  were  thus  attached  both  at  law  and  in  equity.  This 
Court  will  not  interfere  with  the  jurisdiction  of  the  Court  of 
Chancery. 

C  i?.  Barry ^  in  reply. 

Notice  of  the  mortgage  was  necessary  in  order  to  affect  the 
tenants :  Burrowes  v.  Gray  don  (a).  No  one  can  set  up  the  Jus  tertii 
but  the  tenant  himself.  As  between  the  plaintiff  and  the  creditor 
intervening  here,  the  garnishee  order  is  good. 

MORAHAN,  C.  J. 

We  are  of  opinion  in  this  case,  that  it  is  perfectly  plain  that  the 
rent  was  not  due  to  the  judgment  debtor;  it  was  clearly  due  to  ci 
third  person;  and  then  the  only  question  is,  whether  the  plaintiff 
will  be  allowed  to  attach  for  his  demand  against  the  judgment 
debtor,  a  debt  which  is  due  to  a  third  person.    We  cannot  entertain 

(a)  1  D.  &  L.  218. 
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any  doabt  whatever  upon  this  subject.    It  is  perfectly  plain  that  H.  T.  1863. 

when  the  mortgage  was  effected  subsequent  to  the  tenancy,  it  ^-  -^  ,/ 

operated  as  an  assignment  of  the  reversion.    We  must,  therefore,  collihs 

refuse  this  motion  with  costs.  thompsoit 


BLOOMFIELD  v.  JOHNSON  and  another.  ^««.  1%  17, 

19. 

Tsis  was  an  application  that  the  conditional  order  for  a  new  trial,  Where  a  ] 
obtained  by  the  defendants  on  the  8th  of  November  last,  might  be  of  exceptioniB^ 
set  aside,  on  the  ground  that  same  wafl  granted  improvidently,  and  ^^^^i^T"**^*" 
on  the  ground  of  same  having  been  obtained  after  the  defendants  for  setUement, 
had  taken  a  bill  of  exceptions  at  the  trial  of  the  cause,  and  after  the  ^^^  ^^ards 
defendants  had  furnished  a  bill  of  exceptions,  and  without  then  gnuit  ^  him  a 
having  elected  to  abandon  said  bill  of  exceptions;  and  on  the  ground  order  for  a  new 


that  said  new  trial  order  is  conversant  about  a  matter  of  law,  and  ^?^*  ^^^ 

^  direction,   mn- 

not  of  discretion.  less  he  waive 

This  was  an  action  for  the  alleged  disturbance  of  the  plaintiff's  ^^^j^^^^*** 

right  of  fishery.    The  summons  and  plaint  contained  several  causes  wheie    ihe 

of  action,  and  the  jury  found  some  of  the  issues  in  favor  of  the  Court   impro- 

plaintiff,   and  others  in  fa^vor  of  the  defendants.     Both   parties  edsachaoon^ 

tendered  a  bill  of  exceptions  to  the  ruling  of  Hayes,  J.,   before  ^tional  ordw, 

whom  the  case  was  tried  at  the  last  Summer  Assizes  for  the  county  ring  the  party 

of  Londonderry.    The  defendants  also,  on  the  8th  of  November  ^iif^*°^^°cf  ® 

last,  obtained  a  conditional  order  for  a  ^ew  trial,  upon  the  ground  tions,  upon  his 

misdirection,   and  of  the  verdict  having  been  against  evidence.  f^«a^to° dJ^ 

The  plaintiff  thereupon  served  the  usual  notice  of  showing  cause  so,   they  dis- 

against  the  conditional  order.    The  defendants,  upon   the  5th  of  ord^,    with 

January,  served  a  notice  upon  the  plaintiff  requiring  him  to  attend  <^^  , 

before  Mr.  Justice  Hayes,  on  the  8th  of  January  inst.,  to  settle  an  otSot  Us 

the  defendants'  bill  of  exceptions.    In  reply  to  the  above  notice,  been  granted, 

the  plaintiff  served  a  notice  in   reply,  as  follows: — "In  reply  to  course^for^ihe 

"  your  notice  of  the  6th  of  January  inst.,  I  wish  to  give  you  dis-  ^^^  P*P^  ^ 

'^  tinctly  to  understand,  that  out  of  respect  for  the   Hon.   Judge  move  to  set  it 

"  Hayes's  summons  I  shall  attend  before  his  Lordship  on  Thursday  jf  ^'0*°^^^ 

"  the  8th  of  January  inst.,  but  that  I  do  so  protesting  against  the  against  it,  in 

"course  which  you   have  pursued  in  relation  to  this  case.     The  ^y.     "^*'^ 
'*  summary  of  the  facts,  and  which  I  shall  verify  by  affidavit,  is 
**  as  follows : — ^At  the  trial  of  this  cause,  your  Counsel  tendered  a 
"  bill  of  exceptions ;    and,  on  the  first  summons  for  settling  the 
"draft  bill  of  exceptions,  which  took  place  on   the  8th  day  of 
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F.  T.  1863.  "^  NoYember  1862,  yotir  leading  Counsel,  Mr.  BrtmUr,  slated  tbfti 

C^mman^^oB  a  ^y^^  papers  had  been  sent  to  him  so  recently  he  hc^  not  time  to 

BLooMFiELD  <<  peruse  them  ;  whereupon  plaintiff's  Counsel  at  once  agreed  t*  an 

^'  ''  adjournment  of  the  summons,  and  which  summons  was  adjoiimed 

joonaoifr  . 

'*  accordingly.    Your  next  step  was  to  obtain  a  conditional  order  for 

'^  a  new  trial,  on  the  self-same  legal  objections  which  were  embodied 

'*  in  your  bill  of  exceptions ;  and  npon  this  being  stated  to  plaintiff's 

'*  Counsel,  it  was  thought  highly  unreasonable  and  oppressiTe  upon 

*'  the  suitors  of  the  Court  that  you  should  endeavour  to  i^yail  your- 

'<  self  of  two  modes  of  proceeding,  so  inconsistent  and  contrary  to 

'*  the  practice  of  the  Court,  as  a  new  trial  motion  and  a  bill  of  excep- 

*^  tiona  in  the  same  matter ;  and  aecordiagly,  when  the  parties  met 

''on  the  postponed  summons,  plaintiff's  Counsel  pointed  out  the 

^  unreasonableness  of  the  defendant's  putting,  the  plaintiff  to  the 

''  expense  of  a  settlement  of  a  bill  of  exceptioBs,  when*  if  the  new 

'*  trial  motion  were  decided  in  his  favor,  there  could  be  no  proBeen- 

"  tion  of  the  bill  of  exceptions,  and  when  he  had  no  right  to  said 

*' double  remedy;    and   the  defendant's   Counael,  saying  that  he 

**  thought  that  what  plaintiff's  Counsel  urged  was  reasonable,  did 

'*  not  proceed  further  to  settle  the  bill  of  exceptions,  and  intimated 

'*  that  he  would  consult  his  attorney,  and  apprise  the  parties,  within 

*'  two  days,  as  to  whether  the  defendant  would  proceed  with  his  bill 

*'  of  exceptions,  and  again  require  the  learned  Judge  to  grant  a 

"  meeting.     I  have  now  to  remind  you  that  no  intimation,  such  as 

'*  promised,  was  made  ;  and  that  the  conditional  order,  having  been 

''  got  out,  a  notice  to  show  cause  having  also  been  given,  I  ascer- 

**  tained  from  the  officer  of  the  Court  that  the  91st  order  had  noi 

*'  been  complied  with  by  the  defendant ;  and  the  plaintiff's  Counsd, 

''  upon  my  instructions,  brought  the  matter  under  the  consideration 

"  of  the  Court,  in  order  to  endeavour  to  have  the  new  trial  motion 

«'  disposed  of  within  the  Term.    In  the  meanwhile,  you  do  not 

'*  appear  to  have  taken  any  step  to  expedite  the  getting  in  of  the 

'<  report ;   and  now,  all  of  a  sudden,  on  the  5  th  of  January,  yoa 

**  serve  notice  requiring  an  attendance  before  the  Judge,  to  settle  the 

**  defendants'  bill  of  exceptions.     On  the  part  of  the  plaintiff,  I  am 

"  advised  that  this  course  of  a  double  proceeding  is  quite  at  variance 

*'  with  the  law,  and  that  you  cannot  have  this  two-fold  method  of 

«  proceeding.     It  is  a  matter  of  perfeet  indifference  to  the  plaintiff 

"  which  course  you  shall  elect,  namely,  new  trial  motion  or  bill  of 

"  exceptions,  but  the  plaintiff  objects  to  be  twice  harassed  on  the 

'^  same  ground  ;  and  therefore  I  call  upon  you  distinctly  to  inform 

''  me  whether  you  have  abandoned  your  new  trial  motion ;  and  if 

'^  you  answer  in  the  affirmative^  then  I  shall  give  yon  every  facility 

'*  in  proceeding  with  your  bill  of  exceptions ;  and  I  shall  discharge 
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''your  oonditional  order,  with  costs  neoessarilj  incurred,  and  no  H.  T.  1863. 

"  other.     If  you  decline  to  give  a  satisfactory  answer  to  my  requisi-     !^^!L 

"tion,  then  my  attendance  before  the  Judge  will  be  under  protest,  and  blooiifield 
"  I  shall  apply  to  the  Court  of  Common  Fleas,  and  seek  to  discharge  ^' 

"  your  conditional  order,  with  costs,  unless  you  elect  to  abandon  the 
"  bill  of  exceptions ;  and  I  require  your  answer  to  this  notice  in 
'*  course  of  to-morrow,**  &e.  The  defendants  replied,  simply  with- 
drawing the  summons  to  settle  the  bill  of  exceptions  for  the  present; 
but  not  signifying  what  other  course  they  intended  to  adopt. 

Maedonogh  (with  whom  was  J.  Brooke  and  Dowse)  now  moved 
aceordingly. 

The  oonditional  order  of  the  8th  of  November  was  improvidently 
granted.  If  a  party,  on  the  trial  of  a  cause,  tenders  a  bill  of 
exceptions,  he  cannot  move  for  a  new  trial  on  a  point  which  might 
have  been  included  among  the  grounds  of  exception,  unless  the  bill 
of  exceptions  be  first  abandoned:  Adams  v.  Andrews  {a)  i  Fahrigas 
v.  Mostyn  (6) ;  2  Fergusons  Bep.,  p.  1008 ;  2  Chitty's  Practice, 
p.  272.     The  defendant  should  be  put  to  his  election. 

Brewster  and  J.  Hamilton,  contra. 

Until  the  bill  of  exceptions  is  signed,  it  is  no  part  of  the 
record. — [Christian,  J.  The  bill  of  exceptions  is  to  be  incor- 
porated in  the  pasteaS] — The  defendant  could  not  safely  elect  until 
the  settlement  of  the  bill  of  exceptions :  Goddard  v.  Ingram  (c). — 
[Keooh,  J.  But  there  the  rule  was  only  granted  conditionally. — 
MoNAHAK,  C.  J.  That  case  shows  that  what  we  ought  to  have  done 
when  Mr.  Brooke  moved  his  motion,  was,  not  to  have  granted  this 
order  at  all,  but  to  have  extended  the  time  for  a  fortnight,  in  order 
that,  in  that  time,  the  defendant  might  make  up  his  mind.] — The  ser- 
vice of  the  notice  in  this  case,  to  show  cause  against  the  conditional 
order,  was  a  waiver  of  the  irregularity:  Riekardson  v.  Corcoran (d) ; 
Kilroy  v.  Midland  Great  Western  Railway  (e). — [Monahan,  C.  J. 
It  is  one  thing  to  move  to  set  aside  the  order,  as  having  been  irre- 
gularly obtained,  and  another  to  show  cause  against  the  conditional 
order  on  the  merits.] — The  order  cannot  be  treated  as  a  nullity; 
and,  if  irregular,  the  irregularity  may  be  waived.  The  notice  of 
motion  does  not  call  on  us  to  elect. 

The  Court,  having  intimated  their  opinion  that  the  defendant 
should  elect,  allowed  the  motion  to  stand  over  for  that  purpose. 

(a)  15  Q.  B.  1001.  (6)  2  Wm.  BL  929. 

(c)  5  Jar.  1197.  (<0  7  Ir.  Com.  Law  Rep.  121. 

(e)  4  Lr.  Com.  Law  Bep.  252. 
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H.  T.  1863.       The  defendant  having  resolved  to  abide  bj  his  bill  of  exceptions, 
CownmonPUat 

BLOOMFIBLD  MoNAHAN,   C.   J. 

^'  We  must  discharge  the  conditional  order,  with  costs,  the  defend- 

JOHNSON.     ^^^  electing  to  abide  by  the  bill  of  exceptions. 


Jan.  17. 


Macdonogh  having  applied  for  the  costs  of  showing  cause  against 
the  conditional  order,  the  Court  took  time  to  consider. 


MONAHAN,    C.  J. 

Jan,  19.  -^  notice  has  been  served  in  this  case,  for  the  purpose  of  showing 

cause  against  the  conditional  order  for  a  new  trial  in  this  action. 
When  that  motion  came  on,  it  occurred  to  myself  and  some  other 
Members  of  the  Court,  that  if  the  application  were  to  set  aside  the 
conditional  order,  as  improvidently  granted  by  the  Court,  the  course 
was  to  serve  notice  of  motion  to  set  aside  the  order,  and  not  to 
show  cause  against  the  making  absolute  the  order.  We  accordingly 
allowed  the  motion  to  stand ;  and  a  motion  has  been  brought  for- 
ward to  set  aside  this  order,  as  improvidently  obtained,  on  the 
ground  that  a  party  had  no  right  to  obtain  such  an  order,  nor  had 
the  Court  power  to  make  such  an  order,  while  the  bill  of  exceptions 
was  pending,  unless  the  party  had  elected  to  abandon  the  bill  of 
exceptions.  Looking  into  the  cases,  we  agree  with  the  argument 
that  the  Court  made  the  order  unadvisedly.  Then,  what  the  Court 
should  have  done,  should  have  been  to  have  refused  to  grant  the 
order,  unless  the  defendant  abandoned  the  bill  of  exceptions,  and  they 
should  have  stayed  their  hand  for  a  few  days,  until  he  made  his  elec- 
tion and  had  abandoned  the  exceptions.  Then  the  question  is,  what 
ought  to  be  done,  the  defendant  not  having  abandoned  the  bill  of 
exceptions  when  the  order  was  obtained,  and  not  having  chosen  to 
do  so  now?  It  follows  that  this  conditional  order  must  be  dis- 
charged, the  Court  having  acted  improvidently,  to  say  the  least  of  it, 
in  having  granted  the  order.  The  question  however  is,  what  order 
we  should  make  upon  the  motion  for  showing  cause  against  the  con- 
ditional order  ?  With  reference  to  this  latter  motion,  we  think  that 
neither  party  is  entitled  to  costs.  We  consider  that,  though  the 
granting  of  the  order  was  the  act  of  the  Court,  it  was  his  obvious 
course,  when  the  plaintiff  found  that  the  Court  unadvisedly  made 
the  order,  and  before  the  expense  of  further  proceedings  was 
incurred,  to  have  done,  in  the  first  instance,  what  he  has  done 
now,  namely,  to  move  to  discharge  the  conditional  order.  The  rule 
which  we  shall  make  accordingly  will  be,  to  set  aside  the  conditional 
order,  with  costs ;  and  upon  the  motion  to  show  cause  we  will  make 
no  rule,  and  neither  party  to  have  costs. 
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ACCIDENT,  INEVITABLE, 

DEFENCE  TO  ACTION  FOR 

NEGUGENCE. 

See  Cabriebs. 


ACTION,  FORM  OF. 
See  Procedurb  Act. 

ACTS  OF  SETTLEMENT. 
See  Evidence. 

ADMINISTRATION. 
See  ExECOTOR  de  son  tort. 

ANCIENT  MEADOW,  AS 

BETWEEN    LESSOR    AND 

LciotSiliil^. 

Meadow  land,  which  has  not  been 
broken  up  during  the  twenty  years 
which  immediately  preceded  the  exe- 
cution of  a  lease,  is,  as  between  les- 
sor and  lessee,  ancient  meadow,  the 
breaking  up  of  which  during  the  term 
amounts  to  a  breach  of  the  lessee'^ 
covenant  not  to  commit  waste. 

So  held  by  the  Court  of  Exchequer 
Chamber,  reversing  the  judgment  of 
the  Court  of  Queen's  Bench — [Le- 
FROY,  C.  J.,  and  O'Brien,  J — 
Hates,  J.,  dissentiente,  Fitzger- 
ald, J.,  absente,  Q.  B.  and  Ex.  Cb. 
Murphy  v.  Daly  239 


APPORTIONMENT  OF  RENT. 
See  Landlord  and  Tenant,  2. 

"  APPURTENANCES," 

CONSTRUCTION  OF,  IN  A 

LEASE. 

See  TuRBART. 

ARREST  FOR  SUM  UNDER  £10- 

A  obtained  a  civil-bill  decree  against 
B,  for  £31.  3s.  6d.,  which  was  after- 
wards reduced  by  payment  by  instal- 
ments to  £7*  ds.  6d.  A,  then  arrested 
B,  for  the  balance  then  remaining 
due.  B  afterwards  sued  A  for  a 
wrongful  arrest,  in  respect  of  an 
amount  not  exceeding  £10. — Held^ 
that  the  11  <&  12  Vic.,  c.  28,  s.  1, 
did  not  Apply  where  the  writ  of  exe- 
cution originally  issued  for  an  amount, 
exclusive  of  costs,  exceeding  £10, 
though  the  amount  to  be  actually 
enforced  was  subsequently  reduced 
by  payment  below  that  sum ;  and 
that,  accordingly,  the  present  action 
was  not  maintainable. 

Held  alsOj  that  a  civil-bill  decree 
was  in  the  nature  of  a  writ  of  exe- 
cution, as  well  as  of  a  judgment. 

Shuldham  v.  Boles  (2  Ir.  Com. 
Law  Rep.  140)  distinguished.  C.  P. 
tnglish  v.  Dunne  562. 

ARREST  OF  DEBTOR. 
See  Writ  or  Revivor. 

1  L 


Digitized  by 


Google 


578  ARREST  UNDER  CA.  SA. 

ARREST   UNDER  CA.  SA.,   DIS- 
CHARGE FROM. 

A  debtor,  arrested  on  a  judgment,  and 
discharged,  cannot  be  arrested  again 
upon  foot  of  that  judgment,  or  any 
portion  thereof;  notwithstanding  that 
he  may  have  obtained  his  discharge 
upon  an  undertaking  to  pay  the 
amount  of  the  judgment  debt  by 
instalments,  and  that  that  under- 
taking is  embodied  in  an  order  of 
a  Master  of  the  Court  of  Chancery, 
which,  while  directing  bis  discharge, 
declared  that  the  judgment  should 
stand  as  a  security  for  the  instalments. 
The  violation  of  such  an  undertaking 
amounts  to  deception  only,  but  not 
to  fraud,  so  as  to  render  the  discharge 
void. 

The  proper  modes  of  effectuating 
such  an  undertaking.  E.  Seymour 
Clarke  v.  537 

"ARRIVE,"  MEANING  OF  THE 
WORD. 

See  Contract,  2. 

ASSAULT,  JUSTIFICATION  OF. 

To  an  action  of  assault  and  false  impri- 
sonment, the  defendant  pleaded  that  he 
was  a  Justice  of  the  Peace  for  the 
county  of  K. ;  that  F.  M.  made  an 
information  on  oath,  that  he  had  lent 
a  gun  to  P.  L.,  who  had  afterwards 
neglected  to  return  same,  and  that 
he  had  reason  to  believe  that  it  was 
in  the  possession  of  the  plaintiff,  who 
was  a  pawnbroker  at  A. ;  that  there- 
upon the  defendant  issued  a  warrant 
to  the  constabulary  to  search  for  the 
gun,  and  to  arrest  the  party  in  whose 
possession  it  was  found;  that  the 
police  found  the  gun  in  the  pUiintiff's 
possession  and  arrested  him,  and 
brought  him  before  the  defendant 
and  another  Justice,  who  thereupon 
caused  the  plaintiff  to  enter  ifto  a 
recognizance  to  answer  the  charge 
at  a  subsequent  Sessions,  when  an 
order  was  made  for  the  restitution 
of  the  gun ;  and  that  the  orders  and 


BANKER'S  DRAFT,  &c. 

warrant  had  not  been  quashed  upon 
certiorari,  and  still  remained  in  force. 

Held,  that  so  far  as  the  defence 
proceeded  on  the  Pawnbrokers  Act 
(26  G.  3,  c.  43,  s.  13),  the  act  of  the 
defendant  could  not  be  justified,  inas- 
much as  it  neither  appeared  that  the 
gun  had  been  unlawfuUy  pawned, 
nor  was  there  any  charge  of  felony 
alleged  in  the  information;  and  that 
the  defendant  had  to  that  extent  acted 
without  any  jurisdiction  ;  but  thai 
regarding  the  warrant  as  one  for 
procuring  the  attendance  of  the  plain- 
tiff at  the  Petty  Sessions,  the  sub- 
sequent orders  had  been  made  in  the 
same  matter,  and  that  the  defend- 
ant had  not  acted  wboUy  without 
jurisdiction ;  and  that  until  the  orders 
had  been  quashed  pursuant  to  the 
12  Vic,  c.  16,  s.  2,  no  action  in 
respect  of  what  was  done  under  the 
warrant  was  maintainable  against  the 
defendant.  C.  P.  3PDonald  v. 
Bulwer  549 

AWARD. 

See  Befebence  at  Trial. 

The  Common  Law  Procedure  Amend- 
ment Act  (Ireland)  1856,  s.  11,  gives 
the  Court  jurisdiction  to  remit,  at 
af^  time,  an  award  to  the  arbitrator, 
in  order  that  he  may  correct  a  super- 
ficial error. 

This  jurisdiction  cannot  be  ousted 
by  inserting  a  prohibitory  clause  in 
the  consent. 

Semble—ThtLt  the  Court  will,  in 
every  case,  limit  a  time  within  which 
the  amendment  must  be  made.  Q.  B. 
Coleman  v.  The  Cork  and  Yougkai 
Railway  Co.  368 

BANKEB'S  DBAFT  PAYABLE 
TO  OBDEB  ON  DEMAND. 

A  summons  and  plaint  alleged  that  A» 
the  plaintiff,  drew  a  cheque  upon  a 
banking  company,  requiring  them  to 
pay  to  S.  and  K.,  or  their  order 
£190.  17s.  7d.,  the  bank  having  at 
the    time  the  funds  of  A  to  meet 
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BILL  OF  EXCHANGE.    579 


same ;  that  P.  L.  forged  the  signa- 
ture of  S.  and  K.  as  an  endorsement 
on  the  back  of  said  cheque,  and  pre- 
sented same  for  payment  to  the  bank ; 
that  said  forged  document  was  mani- 
festly not  in  the  handwriting  of  S. 
and  K.,  or  either  of  them,  and  was 
manifestly  in  the  handwriting  of  P. 
L.;  and  that  the  respective  hand- 
writings of  S.  and  K,  and  P.  L.  were 
well  known  to  the  servants  and  agents 
of  the  bank  at  their  office  when  the 
same  was  presented  for  payment  by 
P.  L.  ;  that  the  bank  wrongfully 
cashed  the  cheque,  and  paid  money 
of  the  plaintiff,  to  the  amount  of 
£190.  17s.  7d.,  to  P.  L. ;  and  said 
money  was  so  paid  to  P.  L.  by  the 
gross  negligence  of  the  bank,  &c. 
&c. — Held  [Christian,  J.,  dissen- 
tienie]i  that  the  allegations  in  the 
plaint  showed  that  the  instrument  in 
question  was  a  draft  for  money  pay- 
able to  order,  within  the  16  &  17 
Ftc,  c.  59,  s.  19»  and  that  it  pur- 
ported to  have  been  endorsed  by  S. 
and  K.,  and  accordingly  the  bank  was 
protected  by  statute,  and  the  action 
was  not  maintainable.  C.  P.  Hare 
v.  Copland  426 

BAIL. 
See  Summary  Cohviction. 

BILL  OF  EXCHANGE. 

See  Principal  and  Suesty. 

To  an  action  by  endorsee  against  accep- 
tor of  a  bill  of  exchange,  the  defend- 
ant pleaded  thirdly,  that  before  the 
obtaining  or  acceptance  of  said  bill, 
the  plaintiff  agreed  to  sell  an  estate 
to  J.  S.,  the  drawer  of  said  bill,  and 
that  a  portion  of  the  purchase-money 
of  said  estate  should  be  secured  by  a 
bill  to  be  accepted  by  the  T.  Bank 
(whose  official  manager  the  defendant 
was),  and  the  balance  by  a  mortgage 
on  part  of  the  estate ;  that  the  plain- 
tiff, at  the  expense  of  J.  S.,  should 
do  all  necessary  acts,  and  execute  all 
proper  transfer  deeds,  <&c.  That  sub- 
sequentjy  it  was  agreed  between  the 


plaintiff  and  J.  S.  that  the  amount 
for  which  the  bill  was  to  be  drawn 
should  be  increased,  so  as  to  include 
a  further  sum  alleged  to  be  due  by 
J.  S.  to  the  plaintiff ;  and  accordingly 
'J.  S.  delivered  to  the  plaintiff  a  bill 
of  exchange,  drawn  by  him  upon  and 
accepted  by  the  bank  for  £17,000, 
payable  the  1st  of  December  1855, 
which  the  bank  accepted  for  the  ac- 
commodation of  J.  S.,  And  never 
received  any  consideration  for  the 
acceptance  or  payment  of  the  same ; 
which  bill  was  afterwards  renewed  by 
the  bank,  by  the  bill  now  sued  on,  for 
which  they  had  never  received  any 
value  or  consideration,  nor,  except  as 
aforesaid,  there  never  was  any  value 
or  consideration  for  the  endorsement 
of  said  bill  to  the  plaintiff;  and  that 
after  the  bill  became  due,  and  before 
the  commencement  of  the  suit,  the 
plaintiff  repudiated  the  said  agree- 
ment, and  refused  to  convey  the  estate 
and  to  perform  the  agreement. 

The  fourth  defence  averred,  in  ad- 
dition, that  J.  S.,  iCfier  making  the 
said  agreement,  conveyed  his  interest 
in  said  estate  to  trustees;  that  the 
plaintiff  afterwards  filed  a  bill  in  the 
Court  of  Chancery  in  England  against 
the  present  defendant,  amongst  others, 
as  representing  the  bank,  praying  that 
the  said  agreement  should  be  can- 
celled as  fraudulent,  &c.;  that  Ihe 
defendant  appeared  on  the  part  of  the 
bank,  and  disclaimed  any  interest  in 
the  subject-matter  of  the  suit ;  and 
that  he  was  thereby  induced,  as  such 
official  manager,  to  change,  and  did 
change,  the  position  of  the  banking 
company,  whereby  the  plaintiff  was 
estopped  from  setting  up  the  validity 
of  the  agreement,  or  to  recover  the 
amount  of  said  bill. 

The  plaintiff  replied  to  the  fourth 
defence,  that  the  bill  in  Chancery 
was  afterwards  dismissed  by  Side-bar 
order.  The  plaintiff  likewise  de- 
murred to  both  pleas,  and  the  defend- 
ant demurred  to  the  replication. 

Heldy  that  the  third  defence  was 
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BOG. 


CONTRACT. 


no  answer  to  the  action,  inasmuch  as 
the  making  of  the  contract,  and  not 
its  performance,  was  the  consideration 
for  the  bill. 

Held  also,  that  the  fourth  plea  was 
likewise  no  answer  to  the  action,  in- 
asmuch as  it  did  not  follow  that  the 
defendant  was  necessarily  induced  by 
the  plaintiff's  suit  in  Equity  to  dis- 
claim the  benefit  of  the  agreement, 
and  thereby  to  alter  his  position. 

Held  alsoy  that  even  assuming  this 
to  have  been  the  case,  the  replication, 
by  showing  that  the  suit  had  been 
dismissed  for  want  of  prosecution,  was 
a  sufficient  answer  to  the  defence. 
C.  P.     Eyre  v.  M'DoweU  458 


BOG. 
See  Tbespass     to 

PEBTY. 
TURBAKY. 


Real    Pbo- 


BREACH  OF  COVENANT. 
See  Right  op  Entry. 

CA.  SA. 
See  Arrest  under  Ca.  Sa. 

CARRIERS. 

Although  a  carrier  of  <  passengers  does 
not  warrant  their  safety,  or  their  due 
arrival  at  their  destination,  yet  he 
warrants  that  the  vehicle  in  which  he 
conveys  them  is,  at  the  time  of  the 
commencement  of  the  journey,  free 
from  all  defects  of  construction,  and 
roadworthy,  as  far  as  human  care  and 
foresight  can  provide. 

A  railway  company,  who  purchased 
their  rolling  stock  from  competent 
manufacturers  in  the  due  course  of 
business,  are  responsible  for  the  ne- 
gligence of  those  manufacturers  in 
the  construction  of  that  stock,  to  the 
same  extent  as  they  would  be  in  case 
they  were  themselves  the  manufac- 
turers. 

A  defence  by  a  railway  company, 
relying  upon  an  inevitable  accident, 
must  state  all  the  facts  which  they 


contend  constitutes  such  inevitable 
accident  E.  Bums  v.  The  Cork 
and  Bandon  Railway  Co.  543 

CERTIFICATE   FOR   COSTS, 
APPLICATION   FOR. 

See  Reference  at  Trial. 

CIVIL-BILL  DECREE. 
See  Arrest  for  Sum  under  £10- 

CONDITION. 
See  Contract,  2. 

CONFLICT  BETWEEN 

REGISTRY  ACTS. 
See  Sheriffs'  Deed. 

CONSIDERATION,  PARTIAL 
FAILURE  OF. 

See  Bill  of  Exchange. 

CONSTRUCTION  OF  "APPUR- 
TENANCES,"  IN  A  LEASE. 

See  Turbary. 

CONSTRUCTION  OF  ''RIGHTS 
OF   WAY." 

See  Release. 

CONSTRUCTION  OF  52  G.  3, 
c  134. 

See  Weighm ASTER. 

CONSTRUCTION,  RULES  OF, 
IN  WILL. 

See  Devise. 
Will. 

CONSTRUCTIVE  DELIVERY. 

The  Judgey  at  the  trial,  is  to  decide 
whether  the  evidence  of  a  construc- 
tive delivery  of  goods  bargained  and 
sold  is  sufficient  to  satisfy  the  Statute 
of  Frauds.  Q.  B.  Keafy  v.  Te- 
nant 394 

CONTRACT. 

1.  To  an  action  for  the  price  of  barley 
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CONTRACT. 

sold  and  delivered,  the  defendant 
pleaded  that  the  barley  delivered 
was  inferior  to  the  sample,  and  that 
the  defendant  used  a  small  portion 
in  making  malt,  which  turned  out 
bad  and  useless,  whereupon  defend- 
ant requested  plaintiff  to  take  back 
the  barley,  which  he  refused.  He 
further  pleaded  that  the  barley  was 
warranted  to  be  fit  for  malting  j  that 
the  barley  delivered  was  unfit  for  that 
purpose,  and  that  he  used  a  small  por- 
tion of  the  barley  in  making  malt,  and 
that  the  malt  made  therefrom  was 
of  no  value ;  alleging  a  refusal  by  the 
by  the  plaintiff  to  take  back  the  re- 
mainder of  the  barley,  which  with 
the  malt  so  made  remained  still  on 
defendant's  premises,  and  was  of  no 
use — Heldy  that  the  pleas  were  bad, 
for  not  showing  that  the  defendant 
made  the  trial  of  quality  within  a 
reasonable  time  after  delivery,  and 
that  he  used  only  so  much  of  the 
barley  as  was  sufficient  for  the  trial. 
C.  P.  Coventry  v.  M'Eniry  160 
.  A  cargo  of  Indian  corn  was  shipped 
at  New  York,  on  a  vessel  named  the 
"The  Surf,"  bound  for  Sligo.  A 
written  contract  was  made  between 
the  plaintiff  and  the  defendants,  for 
the  sale  and  purchase  of  the  cargo; 
and  one  of  the  terms  was  that,  if  the 
"Surf"  did  not  "arrive"  on  or  before 
the  20th  of  June,  the  contract  should 
be  void.  The  "Surf"  arrived  prior 
to  the  20th  of  June,  at  a  place  called 
"Oyster  Island,"  about  four  miles 
from  Sligo,  and  within  the  natural 
port  and  harbour  of  Sligo.  It  ap- 
peared that  vessels  anchoring  at 
Oyster  Island  report  themselves  to 
the  custom-house  of  Sligo,  and  be- 
come liable  to  pert  and  harbour  dues. 
The  "Surf"  did  not  arrive  at  the 
quay  of  Sligo  until  after  the  20th. 
The  defendant  having  at  the  trial 
relied  upon  the  breach  of  condition, 
the  LoBD  Chief  Justice  ruled  that 
the  term  "  arrive,"  in  the  condition, 
meant  "at  the  quay  of  Sligo;"  and 
he  accordingly  directed  a  verdict  for 
the  defendants.  The  facts  having 
been  stated   in  special   case  for  the 
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opinion  of  the  Court — Held  (per 
Keogh  and  Christian,  JJ.,  Mona- 
HAN,  C.  J.,  di8seni\ente\  that  the 
question  of  arrival  was  one  of  fact, 
and  should  have   gone  to  the  jury. 

Held^  per  Monahan,  C.  J.,  that 
the  question  entirely  turned  upon  the 
meaning  of  the  word  "  arrive  "  in  the 
contract,  and  was  one  of  law,  to  be 
determined  by  the  Court.  C.  P. 
Montgomery  v.  Middleton  173 

CONVEYANCE    FROM    EXECU- 
TION   DEBTOR. 

See  Sheriffs*  Deed. 

COSTS. 
See  Practice,  3. 

Reference  at  Trial. 

COUNSEL. 
See  Practice,  3. 

DAMAGES. 
See  Executor  de  son  tort. 

DEBTOR,  ARREST  OF. 
See  Writ  of  Revivor. 

DEFENCE. 

See  Assault. 
Carriers. 

DEFENCE,  EQUITABLE. 

See  Principal  and  Sobbtt. 

Tresfass    to    Real    Pro- 

PERTr,  1. 

DEMURRER. 

See  Assault,  Justification  of. 
Bill  op  Exchange. 
Contract,  1. 
Husband  and  Wipe. 
Landlord  and  Tenant,  2. 
Practice,  2. 
Principal  and  Surety. 
Slander. 

Trespass    to     Real    Pro- 
perty. 
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DEVIATION  FROM  FORM  OF 

OATH  PRESCRIBED  BY 

A  STATUTE. 

See  WSIGHMASTER,  DiSTUBBANCB 

OF  Office  of. 

DEVISE. 

A  devise  of  a  "  house,  garden,  out- 
offices,  lawn  to  monks  named  '  Chris- 
tian Brothers'" — Heldy  void  for  un- 
certainty.    C.  P.     Hogan  v.  Byrne 

166 

DEVISE,  CONSTRUCTION  OF. 
See  Will. 

DISCLAIMER. 
See  Bill  of  Exchange. 

DISTRIBUTION,  BOOKS  OF. 
See  Evidence. 

disturbance  of  office  of 

weighmaster,  what 

amounts  to. 

See  WsiOHMA8TER« 

DOCUMENTS  ON  ARGUMENT, 
PRODUCTION  OF. 

Where  a  party  in  pleading  sets  out  par- 
tially, and  relies  on,  a  document  not 
under  seal,  the  Court  may,  under  sec- 
tions 63  &  64  of  the  Common  Law 
Procedure  Act  (1853),  treat  such 
document  as  if  set  out  in  pleading 
in  extensot  and  give  judgment  upon 
it  accordingly. — [Fitzobbald,  B., 
dissentiente.2 

Per  Fitzgerald,  B. — This  rule 
only  applies  to  documents  of  which 
oyer  was  demandable  before  the 
Common   Law  Procedure  Act. 

An  order  of  Justices,  authorising 
a  road  contractor  to  enter  the  lands 
of  a  third  party,  and  take  stones, 
under  the  162nd  section  of  6  &  7 
W,  4,  c  116,  was  in  tlie  following 
terms: — *' Under  the  provisions  of  the 
Grand   Jury   Acts,  ,6    &   7    W.  4, 


EVIDENCE. 

c.  116,  s.  162,  I  hereby  autliorise  and 
empower  M.  O'B.,  road  contractor, 
to  enter  on  the  lands  of  6*,  in  the 
possession  of  E.  F.,  for  tb#  purpose 
of  quarrying  and  carrying  away  ma- 
terials for  the  repair  and  maintenance 
of  400  perches  of  the  road  from  Ne- 
nagh  to  Limerick,  between  the  barony 
bounds  at  T.,  and  the  barony  bounds 
at  D.,  in  the  barony  of  Upper  Ormond 
and  county  of  Tipperary;  and  we 
name  J.  Q.,  M.  O'B.  and  M.  S.  arbi- 
trators as  to  damage. 

*'  Given  under  my  hand,  at  Nenagh 
Petty  Sessions,  this  14tb  day  of  July 
1860. 

*'  R.  G.  )  JustioM  of  the  Peace 
"  W.  O.J    County  Tipperary.- 

Held^  that  this  order  was  bad,  no 
jurisdiction  of  the  Justices  to  oiake 
it  appearing  upon  the  face  of  the 
order.    E.    FUzpt$triek  v.  Pine    32 

EJECTMENT  ON  TITLE. 
See  Maintenaiicb. 

EQUITABLE  DEFENCE. 

See  PaiNcirAL  and  Subbtt. 
Trbst^ss. 

ERROR  FROM  THE  COURT  OF 
EXCHEQUER. 

See  Plba,  Construction  of. 

ESTOPPEL. 
See  Bill  of  Exchange. 

EVICTION. 
See  Landlord  and  Tbnant,  2. 

EVIDENCE. 

See  Contract,  2. 

Marshalsba,  Four-Courts. 
Medical  Act. 
Public  Officer. 

Extracts  from  the  Books  of  Distribution 
are  admissible  in  evidence,  in  ques- 
tions arising  upon  the  quantities  and 
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descriptions  of  land  granted  by  pa- 
tentSy  made  under  the  Acts  of  Settle- 
ment and  Explanation. 

Knox  Y.  The  Earl  of  Mayo  (7  Ir. 
Chan.  Bep.  563)  affirmed.  £.  Spaight 
Y.  Twiss  516 

EXECUTION. 

See  Abrest     for    Sum    under 
£10. 
Arrest     under    Ca.    Sa., 
discharge   from. 

EXECUTOR  DE  SON  TORT. 

In  an  action  of  trover  hj  an  adminis- 
tratrix against  A,  who  had  made 
himself  execator  de  son  tori^  evidence 
was  received,  in  mitigation  of  the 
damages  against  A,  of  payments  made 
by  him,  which  would  have  been  al- 
lowed in  a  due  course  of  administra- 
tion by  a  rightful  executor.  Heidi 
that  such  evidence  was  properly  re- 
ceived. C.  P.  McCarthy  v.  Dono^ 
van  195 

EXCHANGE,  BILL  OF. 

See  Bill  of  Exchange. 
Principal  and  Surbtt. 

FALSE  IMPRISONMENT. 
See  Assault,  Justification  of. 

FORFEITURE. 
See  Right  of  Entry. 

FRAUDS,  STATUTE  OF. 
See  Constructive  Delivery. 

HUSBAND  AND  WIFE,  ACTION 
BY. 

In  an  action  by  A,  jointly  with  B  his 
wife,  to  recover  from  D  a  sum  of 
£22,  "money  received  by  the  de- 
fendant for  the  use  of  the  plaintiffs," 
the  defendant  demurred,  upon  the 
ground,  amongst  others,  that  it  did 
not  appear  whether  A  was  suing  in 
his  own  right  or  in  the  right  of  his 
wife. — Heldf  that  it  ought  to  have 


appeared  from  the  summons  and 
plaint  in  what  interest  B  had  been 
joined  as  co-plaintiff  with  A ;  and 
that,  notwithstanding  the  Common 
Law  Procedure  Act  1853,  sees.  84-7, 
the  misjoinder  was  the  subject-matter 
of  a  demurrer.  C.  P.  Cahill  v. 
aPDowall  481 

INCONTINENCE. 
See  Slander,  1. 

JUDGMENT. 
See  Arrest  under  Ca.  Sa. 

JUDGMENTS,  SUMMARY  OF. 
See  Practice,  I. 

JUSTICE  OF  PEACE. 

See  Assault. 

In  an  action  against  a  Justice,  for  acts 
done  by  him  in  the  execution  of  his 
office,  the  defendant  cannot,  at  the 
trial,  avail  himself  of  the  provisions 
of  the  ProtectioDT  of  Justices  Act 
(11  &  12  Ftc,  c  16),  requiring  the 
service  of  a  notice  of  action,  unless 
the  want  of  such  notice  has  been 
relied  upon  in  pleading. — (Lefroy, 
C.  J.,  dissentiente.)  Exch.  Ch.  Law- 
renson  v.  Hill  1 

JURISDICTION   OF   COURT   TO 
REMIT  AWARD. 

See  Award. 

JUSTIFICATION,  PLEA   OF. 
See  Assault. 


LANDED  ESTATES  COURT, 
PURCHASER  UNDER. 

See  Right  of  Entry. 


LANDLORD  AND  TENANT. 

1.  A  and  B,  by  lease,  dated  the  13th  of 
January  1831,  reciting  that  A  had 
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mortgaged  to  B  the  premises  included 
in  the  lease,  demised  certain  premises 
to  C.  The  rent  was  reserved  to  A, 
the  mortgagor,  and  also  the  powers 
of  distress  and  re-entry.  A  and  B, 
in  the  year  1836,  assigned  their  in- 
terest to  D,  who  brought  ejectment 
for  non-payment  of  rent. — Held,  that 
C  was  not  estopped  from  disputing  the 
title  of  A. 

Held  also,  that,  independently  of 
the  Landlord  and  Tenant  Law 
Amendment  Act,  D  could  not  main- 
tain ejectment  for  non-payment  of 
rent. 

Held  also,  per  Fitzgerald, 
HuoHBS  and  Dsasy,  BB^  that  the 
relation  of  landlord  and  tenant, 
within  the  meaning  of  the  3rd 
section  of  the  Landlord  and  Tenant 
Law  Amendment  Act  (23  &  24  Vic, 
c.  154),  did  not  subsist  between  D 
and  C. 

Per  PiQOT,  C.  B — The  3rd  sec- 
tion of  that  statute  is  not  retrospect- 
ive.  E.    M^Areavy  v.  Hannan      70 

2.  To  an  action  against  an  assignee  for 
several  gales  of  rent,  due  on  a  lease 
made  before  the  passing  of  the  Land- 
lord and  Tenant  Law  Amendment 
Act  1860  (23  &  24  Vic.,  c.  154),  and 
some  of  which  gales  accrued  before, 
and  some  after,  the  Act,  the  defend- 
ant pleaded  that,  during  all  the  time 
he  was  assignee,  the  plaintiff  and  his 
under-tenants  were  in  actual  posses- 
sion and  occupation,  and  in  the  re- 
ceipt of  the  rents  and  profits  of  a 
portion  of  the  premises  against  his 
will,  whereby  the  defendant  was  de- 
prived of  the  rents  and  profits  of 
same.  The  plaintiff  replied,  setting 
out  the  several  times  when  the  rent 
accrued. 

Hetdy  on  demurrer,  that  the  plea 
was  an  answer  to  so  much  of  the 
action  as  claimed  the  rents  which 
accrued  due  prior  to  the  passing  of 
the  Act ;  but  that,  with  respect  to  the 
gales  which  accrued  subsequently,  the  • 


LEGACY  DUTY,  &c, 

plea  was  bad,  and  that  the  plaintiff 
had  a  right,  under  section  44,  to  re- 
cover a  proportion  of  each  of  the 
latter  gales. 

Held  also,  that  the  44th  section 
operates  upon  contracts  of  tenancy 
made  prior  to,  and  in  force  at,  the 
time  of  the  passing  of  the  Act,  but 
only  as  to  future  breaches  of  same. 
C.  P.     Mercer  v.  O'Reilly  153 

LANDLORD  AND  TENANT  LAW 
AMENDMENT  ACT. 

See  Landlord  and  Tenant,  1,  2. 

LEASE   BY   MORTGAGOR   AND 
MORTGAGEE. 

See  Landlord   and  Tenant,   1. 

LEGACY  DUTY,  EXEMPTION 
FROM. 

A  bequest  of  personalty  in  a  will,  so 
given  as,  by  analogy  to  the  statute 
43  Eliz.,  c.  4  {Eng),  to  be  a  valid 
charitable  bequest,  is  a  legacy  for  a 
•'purpose  merely  charitable,"  within 
the  meaning  of  the  38th  section  of 
the  5  &  6  Vic,  c.  82,  and  is  exempt 
from  legacy  duty. 

A  testator  directed  a  sum  of  £2000 
to  be  disposed  of  by  his  executors  to 
such  charitable  purposes,  or  for  the 
promotion  of  art  and  industry  in 
Ireland,  in  such  manner  and  portion 
as  his  executors  should,  in  their  dis- 
cretion, think  most  advisable.  This 
having  been  held,  in  a  suit  to  ad- 
minister the  testator's  assets,  a  valid 
charitable  bequest,  a  scheme  was 
settled,  by  which  the  executors  ap- 
plied the  fund  for  the  establishment 
of  a  perpetual  endowment  for  the 
encouragement  of  students  of  the 
Fine  Arts  in  Ireland. 

Held,  that  this  was  a  legacy  for  a 
"  purpose  merely  charitable,"  within 
the  38th  section  of  the  5  <&  6  Vic, 
c.  82.  E.  Attorney- Gener€U  v. 
Bagot  48 
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LIABILITY  OF  SURETY. 

LIABILITY  OP  SURETY. 
See  Loan-fund  Act. 

LIBEBUM  TENEMENTUM, 
PLEA  OF. 

See  Tresfass    to    Bbal    Pbo- 

PBRTY,  2. 

LOAN-PUND  ACT. 

Mere  negligence,  even  if  gross,  on  the 
part  of  a  creditor,  unaccompanied  by 
positive  acts  of  concurrence  in  the 
defalcation  of  the  debtor,  will  not 
discharge  the  surety,  and  is  no  ground 
of  equitable  defence. 

Independently  of  the  general  prin* 
ciples  of  law,  a  surety  under  the  pro- 
Tisions  of  the  6  &  7  Ftc,  c  91  (the 
Loan-fund  Act)  is  precluded  £h>m 
raising  this  defence.  Q.  B.  Madden 
T.  Mullen  305 

MAINTENANCE. 

A  brought  an  ejectment  on  the  title, 
for  the  recovery  of  certain  premises, 
which  he  claimed  under  a  convey- 
ance from  B,  who  was  the  grantee 
of  C,  who  had,  at  the  time  of  the 
grant,  been  out  of  the  actual  posses- 
sion of,  and  of  the  receipt  of,  the  rents 
'and  profits  of  the  premises  for  several 
years,  and  which  possession  the  plain- 
tiff sought  to  obtain  by  the  present 
action. — Held,  that  the  10  Car.  1, 
sess.  3,  c.  15  (Ir.Jt  against  mainten- 
ance, &c,  and  the  unlawful  buying 
of  titles,  was  still  in  force,  and  was 
not  repealed  or  affected  by  the  8  and 
9  Ftc,  c.  106,  s.  6.  which  applied 
exclusively  to  England;  and  con- 
sequently that  the  deed  under  which 
A  claimed  was  void. 

SembUj  that  the  latter  enactment 
was  not  intended  to  apply  to  transfers 
of  disputed  rights  of  entry.  C.  P. 
Nelson  v.  Small  558 

MARRIAGE  BETWEEN  BRITISH 
SUBJECTS. 

A  marriage  between  British  subjects, 
at  the  celebration  of  which  no  or- 
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dained  clergyman  of  the  Established 
Church  of  England  and  Ireland  in- 
tervened, is  not  valid  at  Common 
Law  so  as  to  avoid  a  marriage  sub- 
sequently solemnized  in  due  form, 
between  one  of  the  parties  to  the 
first  marriage  and  a  third  party,  and 
bastardise  its  issue.  Q.  B.  Du  Mou- 
lin V.  DruiU  212 

MARSHALSEA,  POUR-COURTS. 

The  power  of  making  and  altering  the 
rules  and  regulations  of  the  Four- 
courts  Marshalsea,  and  of  every  pri- 
son in  Ireland,  was  transferred  by 
the  19  &  20  Vic.,  c  68,  s.  3,  from 
the  Court  of  Queen's  Bench  to  the 
Lord  Lieutenant.  The  powers  of 
inspection  and  punishment  given  to 
the  Marshal  by  the  thirtieth  of  the 
rules  of  1857,  for  the  regulation  of 
the  Pour-Courts  Marshalsea,  may  be 
exercised  by  the  Local  Inspector, 
under  the  thirty-seventh  of  those 
rules,  when  the  Marshal  is  present 
in  the  prison,  as  well  as  when  he  is 
absent,  or  ilL 

Semble—ThKi  the  Deputy  Marshal 
can  exercise  the  powers  of  the  Mar- 
shal only  during  the  illness  or  absence 
of  the  latter.  E.  Carpenter  v. 
Teeling  525 

MEDICAL  ACT. 

When  the  Registrar  of  the  Branch 
Medical  Council  inserts  in,  and  after- 
wards, by  order  of  such  Branch  Coun- 
cil, and  without  notice  to  the  party 
registered,  strikes  out  of  the  register 
the  description  of  a  qualification 
which  the  evidence  produced  to  the 
Registrar  by  the  claimant  did  not 
show  that  he  had  obtained,  the  Court 
will  not  by  mandamus  compel  the 
Registrar  to  re-insert  such  descrip- 
tion.   Q.  B.     The  Queen  v.  SUele 

398 

MEDICAL   OPPICER   TO    POOR- 
LAW    UNION. 


See  Slander,  2. 
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meaning  of  the  word 
"  arrive;* 

See  Contract,  2. 


MISDIRECTION. 

See  Constructive  Delivery. 
Contract,  2. 


MISJOINDER. 
See  Husband  and  Wife. 

MISREPRESENTATION. 
See  Principal  and  Surety. 


MONKS,  RELIGIOUS  ORDER 
OF. 

See  Devise. 


NEGLIGENCE. 

See  Carriers. 

Loan-fund  Act. 


NOTICE  OF  ACTION,  WHETHER 

WANT  OF,  SHOULD  BE 

PLEADED  BY  DEFENDANT. 

See  Justice  op  Peace. 


ORAL  SLANDER. 
See  Slander. 

PARTIAL  FAILURE  OF 
CONSIDERATION. 

See  Bill  of  Exchange. 

PAWNBROKERS  ACT. 
See  Assault,  Justification  op. 

"PLACE  OF  EXPORT," 

MEANING  OF  PHRASE,  WITHIN 

THE  BUTTER  ACTS. 

See  Public  Office,  Evide;?ce  of 
Title  to. 


PRACTICE. 

PLEA,  CONSTRUCTION  OF. 

To  an  action  for  wrongfully  keeping 
and  maintaining  a  weir  at  a  height 
beyond  its  ordinary  level,  whereby 
plaintiff's  lands  were  flooded,  the 
defendant  pleaded  that  he  ^Mid  not 
wrongfully  keep  and  maintain  the 
weir  at  a  height  greater  than  its 
ordinary  level.''  The  issae  followed 
the  words  of  the  defence. — ffeld^ 
affirming  a  judgment  of  the  Court 
of  Exchequer,  that  the  plea  only  put 
in  issue  the  fact  of  the  maintenance 
of  the  weir,  and  that  evidence,  on 
behalf  of  the  defendant,  that  such 
maintenance  was  rightful,  was  inad- 
missible.  Exch.  Ch.  Keller  v.  Blood 

19 
PLEADING. 

See  Carriers. 
Contract,  1. 
Husband  and  Wife. 
Writ  of  Revivor. 

PLEA  OF  LIBERUM  TENEMEN- 
TUM. 

See  Trespass    to    Real    Pro- 
perty, 2. 

PRACTICE. 

1 .  Where,  at  the  trial,  there  is  a  verdict 
for  the  defendant  on  several  of  the 
issues  joined,  and  a  verdict  for  the 
plaintiflT,  with  damages,  on  another 
issue,  a  summary  of  the  judgment 
which  omits  the  judgment  for  the 
defendant  on'  the  issues  found  for  him 
is  irregular,  and  will  be  amended. 
E.     Moohan  v.  Bloomfield  86 

2.  Where,  in  an  action  of  covenant  upon 
a  deed,  the  defendant,  who  had  the 
deed  in  his  custody,  pleaded  by  re- 
ferring to  the  deed,  making  profert 
of  it,  and  then  demurred  to  the  sum- 
mons and  plaint,  on  the  ground  that 
the  deed  contained  no  such  covenant 
as  that  sued  upon,  the  Court  set  aside 
the  demurrer  as  irregular.  E.  Maker 
V.  Purcell  133 

3.  A  retainer,  on  behalf  of  the  defend- 
ant, was  left  at  the  Dublin  residence - 
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PRACTICE. 

of  a  Q.  C,  then  absent  in  London, 
attending  Parliament.  The  cause 
being  in  the  special  jury  list  of  causes 
for  trial  on  Monday  June  23rd,  the 
plaintiff's  attorney,  not  knowing  of 
the  defendant's  retainer,  sent  a  brief 
to  London  to  the  Q.  C,  who,  in 
ignorance  of  the  previous  retainer, 
sent  a  reply  that  he  would  be  in 
Court  on  the  following  Wednesday 
morning.  The  cause  was  unexpect- 
edly called  on  Monday ;  and  a  post- 
ponement having  being  refused,  was 
proceeded  with,  and  concluded  the 
following  day.  Counsel  did  not 
arrive  until  after  its  termination  on 
Tuesday;  and  he  was  in  Court  the 
following  morning  ;  and  subsequently 
returned  the  defendant's  retaining  fee. 
Plaintiff  having  obtained  a  verdict, 
the  Taxing-officer  allowed  the  above 
brief  and  fee  on  taxation  against  the 
defendant. 

Held^  on  a  motion  to  review  tax- 
ation, that  these  items  had  been 
properly  allowed,  inasmuch  as  at 
the  time  of  the  delivery  of  the  brief 
there  was  a  bona  fide  intention  on  the 
part  of  the  plaintiff's  attorney  that  the 
Q.  C.,  should  attend  the  trial  on  behalf 
of  the  plaintiff,  and  a  reasonable  pro- 
bability of  his  being  able  to  do  so ; 
and  that  the  fact  of  his  not  having 
attended  did  not  alter  the  case. 

Held  also,  that  this  Court  had  no 
jurisdiction  to  interfere  between 
Counsel  and  their  clients  in  a  ques- 
tion of  retainer,  which  must  be 
settled  by  the  Counsel  themselves, 
guided  by  the  opinion  of  the  leading 
Members  of  the  Bar.  C.  P.  Taylor 
V.  Clarke  571 

PRINCIPAL  AND  SURETY. 

To  an  action  for  £300.  12s.  4d.,  the 
amount  of  two  promissory  notes,  the 
defendant  pleaded  (by  way  of  defence 
on  equitable  grounds)  that  he  had 
accepted  a  bill  of  exchange  for  the 
accommodation  of  A,  and  that  A 
afterwards  endorsed  the  same  to  the 
plaintiff,  with  notice  that  it  had  been 


PRODUCTION,  &«.       587 

accepted  by  the  defendant  as  a  surety 
only,  and  for  the  sole  accommodation 
of  A  ;  and  that  the  plaintiff,  without 
the  knowledge  and  consent  of  the 
defendant,  and  for  good  and  valuable 
consideration,  gave  to  A  time  for  the 
payment  of  said  bill  of  exchange, 
beyond  the  time  when  same  was  due 
and  payable;  that,  after  the  time  for 
payment  was  so  given,  the  defendant, 
upon  the  representation  of  the  plain- 
tiff's attorney  that  he  was  still  liable 
for  said  bill,  deposited  certain  title- 
deeds  as  security  for  the  payments 
thereof,  and  that  afterwards,  for  the 
purpose  of  obtaining  possession  of  the 
said  title-deeds,  he  made  and  gave  to 
the  plaintiff  the  promissory  notes  in 
the  summons  and  plaint  mentioned ; 
and  that,  save  as  aforesaid,  there 
never  was  any  consideration  for  the 
deposit  of  the  said  title-deeds,  or  for 
the  making  of  the  said  notes — ffeld^ 
upon  demurrer,  that  this  was  a  good 
equitable  defence.  C.  P.  Bristow 
V.Brown  201 

PRISON  REGULATIONS. 

See   MARSHALSEAr  FoUR-COURTS. 

PRIVILEGED  COMMUNICATION 
IN  DISCHARGE  OF  DUTY. 

See  Slander. 


PROCEDURE  AMENDMENT  ACT 
(1853). 

See  Documents    on   Argument, 
Production  of. 
Practice,  2. 
Reference  at  Trial. 

The  Common  Law  Procedure  Amend- 
ment Act  (/r.)  1863,  s.  3,  repealed 
the  6  Anne^  c.  10  (/r.),  s.  23,  only  so 
far  as  to  destroy  the  form  of  action 
thereby  created ;  but  left  the  right  of 
action  unimpaired.  Q.  B.  Kearney 
V.  Kearney  314 

PRODUCTION  OF  DOCUMENTS. 
See  DocuBCSNTS,  Production  of. 
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5B8  PROHIBITORY  WORDS. 


REFERENCE  AT  TRIAL. 


PROHIBITORT  WORDS. 
See  Award. 

PUBLIC  OFFICE,  EVIDENCE  OF 
TITLE  TO. 

Evidence  of  acting  in  a  public  office  is 
evidence  to  go  to  the  jury  of  a  title 
to  that  office,  as  against  a  wrong-doer, 
though  the  title  be  pat  in  issue  by 
the  pleadings,  and  the  appointment  is 
required  to  be  under  seaL  And  such 
evidoice  of  acting  carries  with  it  the 
presumption  that  all  formalities  neces- 
sary to  authorise  such  acting  have 
been  complied  with. 

An  inland  town,  from  the  market 
of  which  butter  is  sent  direct  to  a 
foreign  market,  is  not  a  '*  place  of 
export  from  whence  butter  is  com- 
monly shipped  forexportation,**  within 
the  meaning  of  the  52  &  8|  c  134, 
and  7  &  8  G.  4,  c  61. 

An  allegation  in  this  Court,  that 
the  verdict  at  the  trial  was  upon  the 
whole  unsatisfactory,  and  that  a  new 
trial  ought  to  be  granted,  is  not  a 
ground  for  disturbing  the  judgment 
of  the  Court  below.  Exch.  Ch. 
Hayes  V.  Dexter  22 

PUBLIC     ROAD,     OBLIGATION 

ON  A  RAILWAY  COMPANY 

TO  REPAIR. 

A  ridlway  company,  in  constructing 
their  line  of  railway  across  a  public 
road,  lowered  a  portion  of  the  sur- 
face of  the  road,  in  order  to  give  the 
railway  bridge  the  legal  height,  and 
to  have  the  proper  ascent  and  descent 
on  the  road.  The  portion  so  lowered 
was  not  used  by  the  company,  but, 
having  become  worn  by  the  public 
traffic,  it  was  sought  to  make  the 
company  liable,  under  the  46th  sec- 
tion of  the  8  Vie.,  c.  20,  for  its  re- 
pairs.— Heldy  that  there  was  no  obli- 
gation on  the  company  to  keep  in 
repair  the  portion  of  the  road  in 
question,  not  being  an  approach  to  the 
bridge,  within  the  meaning  of  that 
section.  C.  P.  Foeherry  v.  Waterfard 
and  Limerick  RailvHjty  Co.  494 


PURCHASER    UNDER    LANDED 
ESTATES  COURT. 

See  Right  of  Entry. 

"PURPORT,"  MEANING  OF 
WORD. 

See  Banker's   Draft,  Payable 

TO   ORDER   ON   DBMANB. 

"PURPOSE     MERELY     CHARI- 
TABLE,**  WHAT  IS. 

See  Legacy    Duty,   sxemptioii 

FROM. 

RAILWAY  COMPANY. 

See  Public  Road,  obligation 
ON  Railway  Company  to 
rbfair. 

RAILWAY   COMPANY,  LLA- 
BILITY  OF. 

See  Carriers. 

REASONABLE  TIME  FOR  TRIAL 
OF  QUALITY. 

See  Contract,  1. 

REFERENCE  AT  TRLAL. 

An  action  was  brought  for  the  breaking 
of  a  dam,  and  thereby  causing  an  nn- 
usnal  quantity  of  water  to  flow  to  the 
plaintiff's  mill,  so  as  to  obstruct  the 
working. 

The  second  count  charged  the  de* 
fendant  with  having  deepened  the 
channel  of  a  certain  stream,  and  hav- 
ing caused  same  to  flow  in  an  nn- 
usaal  direction,  so  as  to  damage  the 
plaintiff''s  premises.  The  defendant 
pleaded  to  both  counts,  by  way  both 
of  denial  and  justification. 

The  case  was  referred,  at  the  trial, 
to  arbitrators,  whose  award  was  to  be 
entered  as  the  verdict  of  the  jury,  and 
they  ultimately  found  for  defendant 
on  the  first  count,  and  for  plaintifiT  on 
the  second  count. — Held^  upon  a  mo- 
tion for  a  certificate,  under  the  97th 
section  of  the  Common  Law  Prooe- 
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REGISTRATION,  &c. 


SHERIFF'S  DEED.       m 


dure  Amendment  Act  1856,  that  the 
case  was  fit  to  be  tried  in  one  of  the 
Superior  Courts,  notwithstanding  that 
the  parties  resided  within  the  same 
jurisdiction,  that  in  consequence  of 
the  reference,  the  Court  had  juris- 
diction to  grant  the  certificate  at  this 
stage  of  the  cause,  and  that  it  was 
a  proper  case  for  so  doing.  C.  P. 
Bennett  v.  Sksoit  467 

REGISTRATION  OF 
MEDICAL  QUALIFICATION. 

See  Medical  Act. 

REGISTRY  ACTS,  CONFLICT 
BETWEEN. 

See  Sheriff's  Deed. 

RELEASE. 

Three  grantors,  and  each  of  them,  by 
deed,  granted,  &C.,  released,  &c.,  to 
the  plaintiff,  three  several  plots  of 
ground,  *'  with  all  and  singular  .  •  • 
wai/s^  paths,  and  pastagei** — Held^ 
that  the  release  in  the  deed  was  a 
release  by  each  grantor  of  his  rights 
of  way  over  the  plots  conveyed  by 
his  co-grantors.  Q.  B.  Burke  v. 
Blake  390 

RENT,  REDUCTION  OF  BY 
COURT  OF  CHANCERY. 

A  lessee  subdemised  lands  at  the  clear 
yearly  rent  of  £214.  8s.  4d.,  which 
the  Court  of  Chancery,  in  a  subse- 
quent suit,  reduced  to  £142.  6s.  9^. 
"until  further  order.**  Afterwards, 
the  Commissioners  of  the  Incumbered 
Estates  Court  sold  the  fee-simple  of 
the  lands  discharged  of  the  head 
lease,  and  conveyed  them  to  the  pur- 
chaser, subject  to  the  sub-lease 
"made  to,  &c,  at  the  yearly  rent 
of  £142.  6s.  9^.,  payable,"  <&c. 
The  Court  was  divided  in  opinion 
on  the  question,  whether  the  pur- 
chaser was  entitled  to  tbe  yearly  rent 
of  £214.  8s.  4d.,  or  the  abated  rent 
only.       Q.  B.     Roehfort  v.  EnnU 

324 


RELIEF  ACT,  ROMAN 
CATHOLIC. 

See  Devise. 

RELIGIOUS  ORDER  OF  MONKS. 
See  Devise. 

RETAINER. 
See  Practice,' 3. 

RIGHT  OF  ENTRY. 

See  Maintenance. 

Where  a  right  of  entry  for  breach  of 
covenant,  in  a  lease  for  lives  renew- 
able for  ever,  accrued  to  the  rever- 
sioner, prior  to  the  sale  of  his  interest 
in  the  Landed  Estates  Court — Held^ 
that  such  right  of  entry  did  not  pass 
to  the  purchaser  of  the  reversion 
under  the  conveyance  of  the  lands 
from  the  Landed  Estates  Court,  and 
that  ejectment  for  the  forfeiture  could 
not  be  maintained. 

The  conveyance  from  the  Landed 
Estates  Court  granted  the  lands  "sub- 
ject to  the  lease.** 

Per  PiGOT,  C.  B The  saving  of 

the  lease  in  the  conveyance  amounted 
to  a  stipulation  binding  on  the  pur- 
chaser, that  the  lease  was,  at  the  date 
of  the  conveyence,  a  subsisting  inter- 
est for  lives  renewable  for  ever.  E. 
Bergin  v.  WarburUm  137 

"  RIGHTS  OF  WAY,**  CONSTRUC- 
TION  OF. 

See  Release. 

ROMAN  CATHOLIC  RELIEF 
ACT. 

See  Devise. 

SALE  OF  GOODS. 
See  Contract,  1. 

SHERIFFS  DEED. 

A  Sheriff,  under  a  writ  oi  fieri  facias , 
seized,  on  the  I6th  of  July  I860,  the 
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SLAND£R. 


SLANDER. 


interest  of  the  execution  debtor  in  a 
term  of  years ;  and,  having  sold  to 
the  plaintiff  in  ejectment,  on  the  31st 
of  July,  executed  to  him  the  usual 
conveyance  of  the  debtor's  interest  on 
the  20th  of  August. 

The  debtor,  on  the  30th  of  July, 
after  the  seizure,  conveyed  the  term 
to  the  defendant.  This  deed  was  re- 
gistered on  2nd  of  August.  The 
plaintiff's  deed  was  unregistered. 

Hekl^  that  the  conveyance  of  the 
30th  of  July  acquired  no  priority  by 
registry. 

Where  the  conflict  is  between  two 
deeds,  of  which  that  one  alleged  to  be 
postponed  only  by  reason  of  the  regis- 
try of  the  other,  and  which,  but  for 
that  registry,  must  have  priority,  is 
not  capable  of  being  registered,  so 
as  to  maintain  its  priority,  the  regis- 
tration of  the  other  deed  will  not 
give  that  other  deed  priority.  E. 
O'Connor   v.  Stephens  63 

SLANDER. 

1.  The  summons  and  plaint  in  an  action 
for  oral  slander  alleged  that  the  de- 
fendant spoke  and  published  of  the 
plaintiff,  whose  employment  was  that 
of  a  female  domestic  servant,  the  fol- 
lowing words,  in  relation  to  her  em- 
ployment— "I  was  so  incensed  with 
that  girl  for  coming  to  hire  with  me 
after  having  had  a  miscarriage  at 
Mrs.  B.'s  house,  and  sent  away  by 
her  in  a  car ;  and  she  afterwards  to 
give  the  girl  a  good  discharge!'' 
No  special  damage  was  alleged — 
Heldf  that  the  words  were  actionable 
per  aey  as  relating  to  the  plaintiff's 
employment.  C.  P.  Connors  v. 
Justice  45 1 

2.  In  action  for  oral  slander,  the  plain- 
tiff complained  that  he  carried  on  the 
business  of  wine  merchant  at  Naas, 
and  had,  in  that  capacity,  furnished 
to  the  poor-law  guardians  of  the 
union  of  Naas  a  proposal  to  supply 
to  them  wine  of  a  certain  quality,  as 
per  sample,  and   at  a  certain  price. 


and  that,  at  the  time  the  proposal  and 
sample  were  under  the  consideration 
of  the  guardians,  the  defendant  spoke 
and  published  of  him,  and  of  him  in 
his  trade  and  business  of  a  wine 
merchant,  these  words — '*No  matter 
what  price  is  given  for  wine  in  Naas, 
it  will  be  South  African  sherry." 
[Meaning  that  if  the  proposal  of  the 
plaintiff  for  the  supply  of  wine  to  the 
guardians  should  be  accepted,  he 
would,  in  performance  of  bis  part  of 
the  contract,  supply  a  wine  different 
from  the  sample,  and  of  worse  quality 
and  price  than  as  shown].  The  de- 
fendant pleaded,  in  addition  to  other 
pleas,  that,  before  and  at  the  time  of  the 
speaking  of  the  words,  he  was  a  paid 
medical  officer  of  the  poor-law  union 
of  Naas,  and,  as  such,  it  was  part  of 
his  duty  to  see  that  the  wines  and 
spirits  provided  by  the  guardians  for 
the  use  of  the  hospital  should  be  good 
and  proper  for  that  purpose ;  and  that 
it  was  also  part  of  bis  duty  to  report 
to  the  guardians  the  probable  quan- 
tities which  would  be  likely  to  be 
required  and  used  by  him,  and  to 
express  to  the  guardians  the  views 
and  opinions  of  the  suitableness  of 
the  several  qualities  and  descriptions 
of  wines  provided,  or  to  be  provided, 
for  such  purposes,  as  well  as  to  in- 
form the  guardians  if  any  of  the  wines 
and  spirits  so  provided  by  them  for 
such  purpose  were  bad  or  unsuitable 
in  quality,  or  otherwise;  and  the  de- 
fendant averred  that,  before  the 
speaking  of  the  words,  proposals  for 
the  supplying  of  the  workhouse  with 
wine  and  spirits  had  been  advertised 
for  in  the  public  newspapers;  and 
that  the  plaintiff  had  sent  in  a 
proposal  for  the  supplying  of  wine ; 
and  that,  at  the  time  of  the  speaking 
of  the  words,  the  proposals  were 
under  the  consideration  of  the  guard- 
ians, and  that  the  defendant,  as  such 
medical  officer,  and  in  the  discharge 
of  his  duty,  attended,  and  that  he 
spoke  the  words  bona  fide  and  honestly 
in  the  discharge  of  his  duty,  and 
without  malice,  and  that,  at  the  time 
he  so  spoke  and  published  the  words. 
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STATUTES  QUOTED. 

he  believed  them  to  be  perfectly  4rue 
in  substance  and  in  fact. — Held^  on 
demurrer,  to  be  a  good  plea  of  privi- 
lege, inasmuch  as  it  set  forth  an  oc- 
casion which  warranted  the  interfer- 
ence of  the  defendant,  and  contained 
averments  that  he  acted  without 
malice,  and  that  he  spoke  the  words 
believing  them  to  be  true.  C.  P. 
Murphy  v.  Kellet  488 

STATUTES  QUOTED. 

I  Car.  1,  sess.  3,  c.  15  (/r.) 
26  G.  3,  c.  43,  8.  13. 

35  G.  3,  c.  30  (/r.) 

52  G.  3,  c.  134. 

10  G.  4.  c.  7. 

6&7  FF.  4,  c.  116,  8.  162. 

6  Anne  (Ir.J,  c.  10,  s.  23. 

6  &  6  Ftc,  c.  82, 8.  38. 

8  Vic,  c.  20. 

II  &  12  Fto.,  c.  23,  8.  1. 
16  &  17  Vic^  c.  59,  8.  19. 
19  &  20  Vic. J  c.  68,  8.  3. 

SUMMARY     CONVICTION     BY 

JUSTICES,  OUT  OF  PETTY 

SESSIONS. 

Summary  conviction  (made  by  two  Jus- 
tices out  of  Petty  Sessions)  quashed, 
because  it  did  not  appear  on  the  re- 
turn to  a  writ  of  certiorari,  to  remove 
the  conviction,  &c.,  that  the  now  pro- 
secutor (the  defendant  in  the  Court 
below)  was  in  fact  unable  to  give 
bail  for  his  appearance  at  Petty  Ses- 
sions. 

Semble — That  it  is  the  duty  of  two 
Justices,  acting  out  of  Petty  Sessions, 
to  take  the  initiative,  and  require  the 
defendant  to  give  bail. 

Semble — That,  on  the  argument  on 
the  return  to  a  writ  of  certiorari,  re- 
ference cannot  be  made  to  the  affi- 
davits used  on  the  motion  to  make 
absolute  the  conditional  order  for  the 
writ. 

Qucere — ^Is  an  order  or  conviction, 
though  drawn  in  exact  conformity 
with  the  form  sanctioned  by  the  Lord 
Lieutenant  in  Council,  pursuant  to  the 
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statute,  legal,  if  it  does  not  state  the 
fact  which  gave  jurisdiction  to  the 
Justices  ?  Q.  B.  The  Queen  v.  The 
Justices  of  Peace  for  the  County  of 
Dublin  375 

SUMMARY  OF  JUDGMENTS, 
FORM   OF. 

See  Practice,  1. 

TAXATION. 
See  Practice,  3. 

TRESPASS    TO    REAL 
PROPERTY. 

1 .  To  a  summons  and  plaint,  containing 
counts  in  trespass  and  trover,  for  cut- 
ting turf  upon  a  bog  granted  to  the 
defendants  by  a  deed,  which  reserved 
the  "turbary"  to  the  plaintiffs,  an 
equitable  defence  was  pleaded  to  this 
effect :  that  the  very  questions  raised 
in  this  action  had  been  the  subject  of 
a  bill  and  cross-bill  filed  by  the  an- 
cestors of  the  parties  to  this  action ; 
the  former  to  establish  an  exclusive 
right  to  turbary  in  the  ancestor  of  the 
plaintiff,  under  an  instrument  in 
writing  of  the  year  1791,  the  latter 
praying  the  execution  of  a  convey- 
ance to  the  ancestors  of  the  defend- 
ants in  the  terms  of  the  above  men- 
tioned instrument ;  that  the  ancestor 
of  the  plaintiff,  having  brought  an 
action  of  ejectment  for  the  bog  in 
question,  pursuant  to  decretal  order  of 
the  Court  of  Chancery,  a  verdict  was 
found  for  the  ancestors  of  the  defend- 
ants, which  the  Court,  sitting  tit 
banco,  refused  to  set  aside  ;  that  in  a 
second  action,  brought  by  the  ances- 
tor of  the  plaintiff,  for  preventing  him 
from  cutting  turf  on  the  bog,  he  was 
nonsuited  ;  that  the  cross-suits  having 
come  to  a  hearing,  a  decree  was  pro- 
nounced, which  remains  in  minutes 
"as  the  parties  thereto  agreed,  and 
did  act  on  the  minutes,  and  submitted 
thereto  ;  *'  that  by  that  decree  the  bill 
of  the  ancestor  of  the  plaintiff  was 
dismissed  with  costs,  and  the  ances- 
tors of  the  defendants  were  declared 
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TRESPASS. 


entitled  to  the  possession  of  the  bog 
in  question  (inter  alia)  /  that  the 
deed,  npon  the  construction  of  which 
the  present  action  was  brought,  was 
made  in  pursuance  of  that  decree, 
and  in  the  exact  terms  of  the  deed  of 
1791 ;  that  the  judgments  and  de- 
crees in  the  former  action  and  suits 
were  still  in  force,  and  that  by  them 
the  very  questions  raised  by  the  first 
paragraph  of  the  summons  and  plaint 
had  been  decided. — Demurrer  thereto 
nlhwedj  npon  the  ground  that  the 
dismissal  of  a  bill,  seeking  equitable 
relief  in  respect  of  an  instrument  on 
which  a  party  can  sue  at  law,  is  no 
bar  to  an  action  at  law  upon  the  same 
instrument,  although  the  decree  do 
not  state  the  dismissal  to  have  been 
without  prejudice. 

Heldf  that  there  is  no  repugnancy 
between  a  grant  of  **  bog "  and  a  re- 
servation of  "  turbary,"  as  turves  are 
not  the  sole  profit  of  bog.  And  that 
^*  turbary,"  not  being  the  soil,  but 
only  a  profit  a  apprendre,  is  not 
within  the  3  &  4  W.  4,  c.  27.  £. 
Beere  v.  Fleming  506 

2.  In  an  action  of  trespass  to  land,  the 
plea  of  liberum  tenementum  will  not, 
as  a  general  rule,  be  allowed,  and,  if 
pleaded,  will  be  set  aside.  £.  Pren- 
dergast  v.  Lord  Plunket  93 

TRIAL  OF  QUALITY,  REASON- 
ABLE  TIME  FOR. 

See  Contract,  1. 

TROVER. 

See  EzECUTOB  de  son  tort. 
Trespass  to  .  real  pro- 

PERTr,    1. 

TURBARY. 

See  Trespass,  1. 

A  demised  to  B  lands,  then  in  the  pos- 
session of  B,  as  tenant  to  A ;  haben- 
duM^  **  with  the  rights,  members,  and 
appurtenances  thereunto  belonging,  or 
in  anywise  appertaining,"  to  B  and 
his  representatives.    Before  the  date 


WEIGHMASTER,  &c. 

of  this  lease,  B  had  been  accustomed 
to  cut  turf  for  the  use  of  his  family, 
on  a  bog  which  belonged  to  A,  and 
adjoined  the  demised  lands. — Held, 
that  the  lease  continued  to  B,  and  his 
representatives,  the  right  of  cutting 
turf  for  domestic  use. 

Held^  that  the  term  **  appurten- 
ances," when  used  in  a  lease,  is  flex- 
ible, and  must  be  interpreted  so  as  to 
carry  out  the  intention  of  the  parties. 
Q.  B,    Dobbyn  v.  Somen  293 

TRESPASS  TO  PERSON. 
See  Assault,  Justification  of. 

UNCERTAINTY. 
See  Devise. 

WEIGHMASTER,    DISTURB- 

ANCE    OF    OFFICE    OF,   WHAT 

AMOUNTS  TO. 

The  power  given  to  Magistrates  at 
Quarter  Sessions,  by  the  2nd  section 
of  the  52  Cr.  3,  c.  134,  to  appoint  a 
weighmaster  of  butter,  is  exercisable 
by  them  since,  as  well  as  before,  the 
1st  of  March  1813. 

The  plaintiff,  a  candidate  for  the 
office  of  weighmaster,  obtained,  for 
the  sum  of  £5,  a  surrender  of  the 
office  from  the  then  holder,  who  was 
advanced  in  life,  and  had  ceased  to 
discharge  the  duties.  The  Justices  at 
Quarter  Sessions  acted  on  this,  and 
appointed  the  plaintiff. 

The  appointment  of  the  plaintiff 
was  put  in  issue  at  the  trial—* 

Heldf  that  the  Judge  was  not 
bound  to  nonsuit  the  plaintiff,  or 
direct  a  verdict  for  the  defendant, 
under  the  1 1th  section  of  the  52  &  3, 
c.  134. 

It  is  not  a  condition  of  the  validity 
of  the  appointment  that  the  oath  and 
bond,  mentioned  in  the  6th  section  of 
the  52  G.  3,  c.  134,  should  be  taken 
and  perfected  at  the  same  Sessions  at 
which  the  appointment  is  made. 
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WRIT  OF  REVIVOR.     593 


The  opening,  by  the  defendant,  of 
a  weigh-hoase  near  that  of  the  plain- 
tiff, and  the  weighing  of  butter  there 
for  the  public,  at  like  fees  as  those 
prescribed  by  the  statute  to  be  taken 
by  the  plaintiff,  and  the  holding  out  of 
inducements  to  the  public  to  resort  to 
such  weigh-house  (such  acts  resulting 
in  a  loss  of  profit  to  the  plaintiff), 
amount  to  a  disturbance  pf  the  plaintiff 
in  his  office  of  weighmaster  of  butter, 
under  the  52  G.  3,  c  134,  though  the 
defendant  may  not  have  ''assumed" 
the  office  of  the  plaintiff ''  as  such,**  nor 
done  acts  which  the  plaintiff  was 
exclusively  privileged  to  do  under 
the  statute;  and  though  the  defend- 
ant's acts  were  not  in  themselves 
deceitful,  wrongful  or  violent. 

The  damages  in  such  an  action  are 
not  limited  to  the  amount  of  actual 
loss  of  profits  sustained  by  plaintiff. 

The  town  of  Tipperary  is  not  a 
*'  place  of  export  from  whence  butter 
is  commonly  shipped  for  exportation,'' 
within  the  meaning  of  52  &  3, 
c.   134,  and  7  &  8   G.  4,  c.  61. 

The  6th  section  of  the  52  O.  8, 
0.  134,  enacts  that  every  weighmas- 
ter, before  he  enters  on  the  execution 
of  his  office,  ''shaU  take  and  subscribe 
before,  &c.,  the  oath  following." 

In  the  form  of  oath  given  by  the 
statute,  the  weighmaster  is  to  swear 
to  the  faithful  performance  of  his 
duties  ''  during  the  time  I  shall  con- 
tinue in  siud  office."  In  the  oath 
actually  taken  by  the  plaintiff,  which 
in  other  respects  literally  followed  the 
form,  the  words  were  ''during  the 
time  I  shall  hold  said  office." 

HeU^  that  the  form  was  sufficiently 
complied  with:  per  Pioot,  C.  B., 
and  Hughes,  B. 


But  Held^  per  Fitzgerald  and 
Deast,  BB.,  that  the  words  "con- 
tinue in  "  were  part  of  the  oath,  and 
that  their  omission  was  fatal.  £. 
Dexter  v.  Cuet  97 

WILL. 

See  Devise. 

The  lessee  of  lands  pur  autre  trtV,  by  his 
will,  made  in  the  year  1832,  devised 
"half  of  his  lands  to  his  son  A." — 
Held^  that  under  that  devise,  whether 
the  lands  were  held  in  fee  or  pur  autre 
vt>,  A  took  an  estate  for  life  only. — 
Classification  of  the  cases  upon  de- 
vises similar  to  the  above. 

The  habendum  of  a  deed,  although 
void,  may  be  looked  at,  together  with 
the  other  parts  of  the  deed,  to  qualify 
the  estate  granted  by  the  premises. 
£.     Hagarty  v.  NaUy  532 

WORDS  ACTIONABLE  PER  SE. 
See  Slander,  1. 

WORDS  RELATING  TO 

EMPLOYMENT  OF  A  DOMESTIC 

SERVANT. 

See  Slander,  1. 

WRIT  OF  REVIVOR. 

Plea  to  writ  of  revivor  praying  execu- 
tion generally  that  the  plaintiff,  after 
the  recovery  of  the  judgment  men- 
tioned in  the  writ,  had  issued  a  ca.  $a. 
on  foot  of  it,  upon  which  the  defend- 
ant had  been  arrested  and  detained 
in  custody  until  discharged  under  an 
order  from  the  plaintiff.-^Z^eM  upon 
authority  ^1  Bums  v.  O'Leary  (3  Ir. 
Com.  Law  Rep.  I),  that  this  plea  dis- 
closed no  answer  to  plaintiff's  writ. 
E.    Doolan  v.  Doolan  27 
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BILL  OP  EXCEPTIONS. 
See  Pbactice,  6. 

BILL  OP  EXCHANGE, 
See  Pbacticb,  2. 

COMMISSION  TO  EXAMINE 
WITNESSES  IN  ENGLAND. 

It  18  no  answer  to  an  application  for  a 
commisMon  to  examine  witnesses  in 
London,  that  an  action  with  the  same 
object  is  pending  in  England. 

The  grantmg  of  a  commission  to 
examine  witnesses  is  a  matter  ex 
debito  juiHHiB.  E.  BaHleU  y. 
LewU  xxxix 

COSTS- 
See  Fbactice,  2,  6. 

BsSIDBlfCBy   MbANINO   OF. 

In  an  action  of  contract,  both  parties  to 
which  resided  within  the  same  civil- 
bill  jurisdiction,  and  which  was 
bronght  to  recover  five  and  one-half 
years'  arrears  of  salary,  the  plaintiff 
obtained  £8  by  verdict  besides  £45 
which  the  defendant  lodged  in  Court, 
under  a  plea  of  tender,  before  action 
commenced,  but  did  not  apply  to 
the  Judge  who  tried  the  case  for 
a  certificate  that  it  was  a  case 
fit  to  be  tried  in  a  Superior  Court. 
The  Taxing-master,  accordingly,  re- 
fused to  tax  the  plaintiff's  costs  upon 
the  higher  scale.  Upon  appeal,  that 
ruling  was  reversed  by  the  Court 
(PiTZGEBALD,  J.,  disseuting).  Q.  6. 
O'Rorke  v.  McDonnell     .  viii 


COSTS  NOT  GIVEN  UPON 

AMENDMENT  OP  A  DEFENCE 

READ    TO   AND  PLEADED   BY 

LEAVE  OP  THE  COURT. 

See  Genbbal  Obdbb  (34th  1854). 

COSTS,  SECURITY  POR. 

See  FbacticEi  3. 

A  defendant  does  not  save  his  right  to 
security  for  costs,  by  serving  notice  of 
motion  for  that  purpose,  if  pending 
the  motion  he  files  a  defence  and 
omits  to  serve  with  it  a  notice  that 
it  is  filed  without  prejudice  to  the 
pending  motion.  E.  Seausang  y. 
Condon  xxxvii 

COUNT,  PORM  OP  COMMENCE- 
MENT OP. 
See  GsifBBAL  Obdbbs  (34th  1654). 

DEFENCE. 

See  Ejxctment. 

Gbnebal  Obdbb  (34th  1854). 

LiBBL. 

Pbactice,  4. 

EJECTMENT  POR  NON- 
PAYMENT OP  RENT. 

Ejectment  for  non-payment  of  rent, 
claiming  six  years'  arrears.  Plea: 
<<  That  the  rent  of  the  said  premises 
is  not  in  arrear ;  and  that  the  defend- 
ant discharged  the  said  rent,  and 
every  part  thereof,  to  the  said  plain- 
tiff, before  the  commencement  of  the 
action." — Held,  a  bad  plea,  because  it 
did  not  go  on  to  show  how  the  rent 
had  been  discharged.  Q.  B.  Hughes 
V.  Browne  t 
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EJECTMENT  ON   THE  TITLE. 
See  Practice,  3. 

EMBARRASSING  PLEA. 

See  EXBCTMBNT. 

EXCEPTIONS,  BILL  OF. 
See  PsAcncB,  6. 

EXCHANGE,  BILL  OF. 
See  Practice,  2. 

GARNISHEE  ORDER. 
See  Pbacticb,  5. 

GENERAL  ORDER  (34th,  1864). 

The  conclading  sentence  of  the  34th 
General  Order  1854  applies  to  Coan- 
sel  as  well  as  to  attorneys.  When,  in 
a  sammons  and  plaint,  the  money 
counts  did  not  eommence  in  a  new 
paragraph,  the  plaintiff  was  ordered 
to  amend  the  sammons  and  plaint  on 
the  file  at  his  own  cost.  The  Coart 
will  not  impose  costs  upon  a  defend* 
ant  ordered  to  amend  a  defence,  read 
to  and  pleaded  by  leave  of  the  Court. 

Per  Deast,  B. — Counsel  ought  to 
number  each  paragraph  when  draw- 
ing pleadings.  E.  M^Anulty  v. 
NatUee  zl 

JUDGMENT  MORTGAGE. 
See  PracticSi  5. 

LANDLORD  AND  TENANT  ACT. 
See  Practice,  3. 

LAPSE  OF  TIME. 

See  Motion  to  compel  Plain- 
tiff TO  PBOCEED. 

LIBEL. 

In  an  action  of  libel,  a  defence  that  the 
alleged  libel  was  a  fair  comment  in  a 
newspaper  upon  the  plaintiff's  acts, 
must  allege  that  the  article  was  a  fair 


NON-COMPLIANCE,  &c,  696 

comment  upon  the  plaintiff's  conduct 
on  the  oeeasion  therein  referred  to* 

The  plea  in  The  Earl  o/Luean  y. 
Smith  (26  Law  Jour.,  Ezch.,  94, 
note  2),  Butten  and  Leah^s  Free,  in 
Pleading^  2nd  ed.,  p.  614,  disap- 
proved of. 

The  introduction  of  untraversable 
averments  into  the  summons  and 
plaint,  such  as  laudatory  statements 
relative  to  the  plaintiff,  is  a  yerj  ob- 
jectionable practice,  and  tends  to  mis* 
lead  juries  from  the  real  questions  in 
dispute.  E.  Clinton  v.  Bender* 
son  zliii 


MOTION   TO   COMPEL   PLAIN- 
TIFP  TO  PEOCEBD. 

Action  on  the  common  money  counts, 
abd  on  a  bill  of  exchange,  against  the 
executor,  as  such,  of  a  deceased  tes- 
tator. The  defendant  died  after  the 
plaintiff  had  withdrawn  the  notice  of 
trial.  Nearly  four  years  after  the 
defendant's  death,  his  executor  moved 
the  Court  to  direct  the  plaintiff  to 
proceed  with  the  action,  pursuant  to 
the  Common  Law  Procedure  Act 
(Ireland)  1866,  s.  93.  Motion  re- 
fused, on  the  ground  that  the  action 
did  not  survive  against  the  personal 
representative  of  the  deceased  de- 
fendant, within  the  meaning  of  the 
Common  Law  Procedure  Act  (Ire- 
land) 1853,  s.  168,  and  the  Common 
Law  Procedure  Act  (Ireland)  1856, 
s.  93. 

Quare — ^Whether,  in  a  case  which 
comes  within  the  latter  section,  the 
motion  is  granted  as  of  right  ^  Q.  B. 
Chamberlaine  v.  DrumgooU  i 

NEW  TRIAL  MOTION. 
See  Practice,  6. 

NON-COMPLIANCE  WITH  THE 
ORDER  OF  THE  COURT. 

See  Substitution  op  Service* 
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PRACTICE. 


NON-SURVIVORSHIP  OF 
ACTION  TO  PERSONAL  REPRE- 
SENTATIVE. 

See  Motion  to  compel  Plain- 
tiff TO  PROCEED. 

PAYMENT  INTO   COURT, 
PARTICULARS  OF. 
See  Practice,  1. 

PLEA  IN  Lucan  v.  Smith  DIS- 
APPROVED OF. 
See  Libel. 

PRACTICE. 

1 .  To  a  summons  and  plaint,  containing 
the  common  indebitatus  counts,  where 
the  bill  of  particulars  included  twenty- 
eight  items,  amounting  to  £400,  the 
defendant  pleaded  payment  into  Court 
of  £^0 ;  and  as  to  the  residue  of  the 
demand,  traversed  the  several  para- 
graphs of  the  plaint  seriatim. 

On  motion,  by  the  plaintiff,  that 
the  defendant  be  required  to  specify 
the  items  of  the  bill  of  particulars,  to 
which  his  payment  into  Court  was 
applicable, — Held^  that  the  case  was 
not  one  in  which  the  Court  would 
order  the  defendant  to  give  the  par- 
ticulars required.  Q.  B.  Ryan  v. 
Horgan  xxxiv 

2.  Actions  brought  under  the  Summary 
Bills  of  Exchange  Act  (24  &  25  Vic., 
c.  43)  are  subject  to  the  provisions  of 
the  97th  section  of  the  Common  Law 
Procedure  Act  of  1856;  and  if  the 
sum  recovered  be  less  than  £20,  and 

«  both  parties  reside  within  the  same 
civil-bill  jurisdiction,  the  plaintiff  will 
not  be  entitled  to  costs.  C.  P.  Cop- 
land y.  Armstrong  Ixvi 

3.  A  plaintiff,  in  an  action  of  ejectment 
on  the  title,  brought  to  recover  the 
possession  of  premises,  where  the  lease 
has  determined,  is  not  entitled  to 
security  for  costs  from  the  defendant, 
under  the  24  <&  25  Vic^  c  154,  s.  75, 
unless  he  actually  produce,  upon  the 
motion,  the  lease  or  counterpart ;  and 
it  is  not  sufficient  for  him  to  deny 
that  a  counterpart  ever  existed,  and 


to  make  it  appear,  by  affidavit,  thai 
the  defendant  is  in  possession  of  the 
lease,  and  to  require  him,  by  notice, 
to  produce  same.  C.  P.  BeU  v. 
BeU  and  others  zlvii 

4.  Where  the  defendant  in  a  persotial 
action  filed  his  defence  within  the 
time  required  by  the  43rd  section 
of  the  Common  Law  Procedure 
Amendment  Act  1853,  and  omitted, 
for  some  days  aflerwards,  to  serve 
a  copy  thereof;  but  did  so  befOTO 
the  plaintiff  had  given  notice  of  a 
motion  for  liberty  to  mark  judgment 
— Held,  that,  notwithstanding  that 
the  plaintiff  had  been  prevented  from 
marking  judgment,  in  consequence  (^ 
the  filing  of  the  defence,  though  with- 
out notice,  that  defence  became  regu- 
lar as  soon  as  the  copy  was  served :  and 
the  plaintiff  could  not  afterwards  ob- 
ject to  it.    C.  P.    Moore  v.  IPElroy 

xlix 

5.  A  judgment  creditor  obtained  a  gar- 
nishee order  to  attach  certain  rents,  to 
which  the  j  udgment  debtor  was  Blleged 
to  be  entitled.  Prior  to  the  obtaining 
of  the  absolute  order  for  payment,  the 
plaintiff  ascertained  that  a  judgment 
mort^gee  had  filed  a  cause  petition, 
under  the  15th  section  of  the  Court 
of  Chancery  (Ireland)  Regulati<Mi 
Act  1850,  against  the  defendant, 
under  which  an  order  of  reference 
had  been  made  for  the  appointment 
of  a  receiver.  No  notice  of  the  motion 
had  been  served  upon  the  mortgagee, 
and  no  one  appeared  to  resist  the 
making  absolute  of  the  order,  nor 
was  the  Court  informed  of  the  above 
fact.  The  mortgagee  subsequently, 
having  moved  to  set  the  order  aside — 
Held,  that  it  was  the  duty  of  the 
plaintiff  to  have  apprised  the  Court 
of  the  existence  of  the  judgment 
mortgage,  and  proceedings  there- 
under; and  that,  without  imputing 
malajides  to  the  plaintiff,  it  amounted 
to  such  a  suppression  of  fact  on  his 
part  as  entiUed  the  mortgagee  to 
have  the  order  set  aside,  with  costs, 
without  prejudice  to  any  further 
application    the    plaintiff   might   be 
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advised  to  make,  to  have  the  primary 
garnishee  order  made  absolute. 

The  plaintiff  having  accordingly 
moved  de  novo  to  this  effect,  upon 
notice  to  the  mortgagee — ffeld^  that 
the  existence  of  a  judgment  mortgage 
affecting  the  defendant's  lands,  was, 
'per  #e,  sufficient  to  disentitle  the 
plaintiff  to  obtain  an  absolute  order 
for  the  payment  of  the  rents.  C.  P. 
Collins  V.  TAonq>son  li 

6.  Where  a  party  tenders  a  bill  of  ex- 
ceptions, and  furnishes  a  draft  of 
same  for  settlement,  the  Court  will 
not  afterwards  grant  him  a  conditional 
order  for  a  new  trial,  for  misdirection, 
unless  he  waive  the  bill  of  excep- 
tions. 

Where  the  Court  improvidently 
granted  such  a  conditional  order, 
without  requiring  the  party  to  aban- 
don the  bill  of  exceptions,  upon  his 
subsequent  refusal  to  do  so,  they  dis- 
charged the  order,  with  costs. 

Where  such  an  order  has  been 
granted,  the  proper  course  for  the 
other  party  to  adopt  is,  to  move  to  set 
it  aside,  and  not  to  show  cause  against 
it,  in  the  ordinary  way.  C.  P.  Bloom" 
field  V.  Johnson  and  another        Ivii 

PROCEDURE  ACT. 

See  Costs. 

**  Residence,    meaiuno    of, 
IN  Procedubb  Act  1853. 
Practice,  4. 

"RECOVER,''  MEANING  OF. 
See  Costs. 

"RESIDENCE,"  MEANING  OF, IN 

THE    9th    SECTION    OF 

PROCEDURE  ACT  1853. 

The  house  in  which  a  person  always 


VENUE,  &c. 
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sleeps,  and  not  the  house  in  the  same 
city  to  which  his  letters  are  directed, 
and  at  which  he  transacts  his  business, 
is.  his  "  residence,"  within  the  mean- 
ing of  the  9th  section  of  the  Common 
Law  Procedure  Act  1853. 

A  plaintiff,  resident  in  Ireland  at 
the  time  that  an  action  is  commenced, 
will  not  be  compelled  to  give  security 
for  costs;  but  he  will  not  get  the 
cost  of  a  motion  to  compel  him  to  do 
so,  if  he  has  mis-stated  his  residence 

E.    Tom 
xzzviii 


in  the  summons  and  plaint. 
y.NagU 


SECURITY  FOR  COSTS. 
See  Practice,  3. 

SUBSTITUTION  OF  SERVICE. 

The  Court  will  not  dispense  with  the 
133rd  General  Order,  unless  the 
non-compliance  with  it  was  caused 
by  a  "  fataUty."   Q.B.   Uay^.May 

zzxvi 

TIME  FOR  FILING  DEFENCE. 
See  Practice,  4. 

UNTRAVERSABLE  AVERMENTS 
CONDEMNED. 

See  Libel. 

VENUE,  MOTION  TO   CHANGE. 

Where  two  of  three  defendants  had 
taken  defence,  the  third  being  out  of 
the  jurisdiction,  the  Court  refused, 
with  costs,  a  motion  to  change  the 
venue,  made  by  the  defendants,  who 
had  taken  defence,  upon  the  ground 
that  the  motion  was  premature,  the 
cause  not  being  at  issue.  E.  Corah 
V.  Ward  adii 
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